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*^*  8236.  When  Siglit  to  Interplead  Arises. 

The  subject  of  interpleader  is  one  of  the  distinct  heads  of  equity, 
and  the  treatment  of  it  might  with  some  propriety  be  relegated  to  the 
field  of  equity  jurisprudence,  with  which  it  is  not  within  the  com- 
pass of  this  work  to  deal.  But  the  bill  of  interpleader  has  some  dis- 
tinctive features  of  its  own;  and  in  accordance  with  the  custom  of 
writers  on  equity  pleading  and  practice,  we  shall  here  proceed  briefly 
to  indicate  the  grounds  upon  which  this  bill  can  be  maintained  and  to 
describe  the  nature  of  the  bill  and  the  procedure  incident  to  suits  of 
interpleader. 

The  right  to  file  a  bill  of  interpleader  arises  where  any  person 
finds  himself  in  the  possession  of  a  fund  or  property  belonging  to 
some  one  else,  or  where  he  is  charged  with  the  performance  of  some 
obligation,  or  owes  some  debt  to  another,  and  yet  the  identity  of  the 
person  to  whom  the  fund  or  property  is  properly  deliverable  or  to 
whom  the  obligation  ought  to  be  performed  is  doubtful  or  uncertain, 
by  reason  of  the  fact  that  there  are  two  or  more  different  claimants 
each  demanding  the  fund  or  property  or  severally  insisting  on  the  per- 
formance of  the  obligation  to.  them.  In  such  case,  the  party  having 
the  property  or  being  subject  to  the  obligation  can  file  a  bill  of  inter- 
pleader against  the  several  claimants,  requiring  them  to  come  into 
court  and  assert  their  claims.  The  corditions  imder  which  the  equity 
arises  has  been  otherwise  stated  as  follows :  "  Where  two  or  more  per- 
sons, whose  titles  are  connected  by  reason  of  one  being  derived  from 
the  other,  or  of  both  being  derived  from  a  common  source,  claim  the 
same  thing,  debt,  or  duty,  by  different  or  separate  interests,  from  a 
third  person,  and  he,  not  knowing  to  which  of  the  claimants  he  ought 
of  right  to  render  the  debt  or  duty,  or  to  deliver  the  thing,  fears  he 
may  be  hurt  by  some  of  them,  he  may  maintain  a  suit  and  obtain 
against  them  the  remedy  of  interpleader."  * 

§  2236.  Basis  of  Torisdiction  to  Entertain  Suit. 

The  jurisdiction  of  the  court  of  equity  to  entertain  a  bill  of  inter- 
pleader is  apparently  only  one  manifestation  of  its  general  jurisdic- 
tion to  prevent  a  multiplicity  of  suits.  It  depends  on  the  fact  that 
distinct  claims  are  made,  and  it  is  immaterial  whether  the  claims  are 
of  a  legal  or  equitable  nature  or  partly  legal  and  partly  equitable.* 

1  3  Pom.  Eq.  Jur.  1320;  Mitf.  Eq.  PI.  McWhirter  v.  Halated    (1§85)   24  F^. 

(Tyler's  ed.)   147;   Story,  Eq.  V\.  291;  82ft. 

2  Barb.  Ch.  Pr.  117;   Louisiana  State  I  3  Pom.  Eq.  Jur.  1321. 
Lottery  Co.  r.  Clark  (1883)  16  Fed.  20; 
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The  purpose  of  the  biU  is  not  so  much  to  protect  the  plaintiff  against 
a  double  liability  as  it  is  to  protect  him  against  double  vexation  in 
respeot  of  one  liability.  It  is  of  the  essence  of  an  interpleading  suit 
that  the  plaintiff  shall  be  liable  to  only  one  of  the  claimants ;  and  the 
relief  the  oourt  affords  him  is  against  the  vexation  of  two  proceedings 
in  a  matter  that  may  be  settled  in  ^  single  suit.^ 

§  2237.  Illustration  of  Bill  of  Interpleader. 

A  very  simple  and  common  Illustration  of  the  situation  justifying 
the  filing  of  a  bill  of  interpleader  is  found  in  the  case  where  a  life 
insurance  policy  matures,  and  the  company,  while  not  disputing  its 
liability  on  the  contract^  is  yet  unable  to  decide  to  which  one,  among 
several  claimants,  it  should  pay  the  proceeds  of  the  policy.  In  such 
case  the  company  poiay  file  its  bill  of  interpleader  against  all  the 
claimants,  pay  the  money  into  court,  and  ask  that  the  rights  of  the 
various  parties  be  determined.*  The  following  case  furnishes  an 
illustration  of  interpleader  brought  against  two  defendants,  one  of 
whom  claimed  as  assignee  in  insolvency  and  the  gtber  as  an  attaching 
creditor  of  the  common  debtor. 

McWhirt^  «.  ffalgted  (1886)  34  Fed.  8^:  One  H  made  an  assignment  for 
the  benefit  of  creditors.  Among  the  choses  in  action  passing  to  the  assignee  was 
a  debt  owing  to  the  insolvent  from  a  debtor  M,  living  in  another  state.  The 
assignee  sued  at  law  In  the  federal  court  to  recover  this  debt.  But  another 
creditor  had  meanwhile  attached  the  same  debt  In  the  oourt  of  the  state  where  M 
lived,  and  claimed  the  money  under  the  attachment.  The  debtor  M  thereupon  filed 
an  interpleader  against  the  assignee  and  the  attaching  creditor  and  asked  for 
Injunctions  against  the  suits  at  law.  The  situation  was  held  to  be  a  proper  one 
for  an  interpleader  and  the  injimction  against  the  prosecution  of  the  suit  at  law 
brought  in  the  federal  court  by  the  assignee  was  granted.^ 

§  22S8.  Conditions  Essential  to  Kaintenanee  of  Suit. 

The  following  four  conditions  have  been  enumerated  as  being 
essential  to  justify  a  suit  of  interpleader:  (1)  The  same  thing,  debt, 
or  duty  must  be  claimed  by  both  or  all  the  parties  against  whom  the 
relief  is  demanded;  (2)  all  their  adverse  titles  or  claims  must  be 

•  Crawford  t?.  Fisher  (1842)   1  Hare,       5  But    the    Injunction    against    the 

480,  441.  attachment  suit  In  the  state  court  was 

<  Springy  y.  South  Oarolina  Ins,  Co.  refused,  because  of  the  statute  which 
(1823)  8  Wheat  268,  5  L.  ed.  614;  Aetna  prohibits  the  federal  courts  from  en  join- 
Nat.  Bank  v.  United  States  Life  Ins.  Co.  in^  proceedings  in  state  courts.  In  such 
(1885)  25  Fed.  531 1  Penn  Mut  Life  a  case  the  state  oourt  might  properlv 
Ins.  Co.  V,  Union  Trust  Co.  (1807)  83  stay  its  hand  in  the  attachment  proceed- 
Fed.  801.  For  the  form  of  bill  in  such  ings,  out  of  a  spirit  of  comity,  upon  a 
case,  see  Provident  Sav.  Life  etc.  Soc  t;.  proper  sbQwins  kwns  made  to  it* 
Loeb  (1801)  116  Fed.  367, 
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dependent,  or  be  derived  from  a  common  source;  (3)  the  person  ask- 
ing the  relief — the  plaintiff — must  not  have  nor  claim  any  interest 
in  the  subject-matter;  (4)  he  must  have  incurred  no  independent 
liability  to  either  of  the  claimants;  that  is,  he  must  stand  perfectly 
indifferent  between  them,  in  the  position  merely  of  a  stakeholder.^ 
Of  these  four  conditions  something  must  be  severaUy  said. 

§  2239.  Advene  Interests  of  Claimants, 

1.  Before  a  bill  of  interpleader  will  lie  the  claimants  between  or 
among  whom  the  plaintiff  seeks  to  compel  the  interpleading  must 
appear  to  be  asserting  adverse  rights  in  respect  to  the  same  obligation 
or  thing.  If  the  titleto  x  is  in  controversy,  and  A  brings  it  into  court 
and  seeks  to  force  B  and  C  to  litigate  their  respective  rights  to  it, 
the  bill  must  show  that  B  and  C  both  have  a  claim  or  are  asserting  an 
interest  in  this  particular  thing,  x.  "  No  case  of  interpleader  can  be 
made,  unless  the  adverse  claimants  seek  to  recover  the  same  thing, 
debt,  or  duty."  ^ 


§  2240.  Titles  or  Interesti  of  Several  Claimants  Mnst  Be  Connected. 

2.  According  to  the  foregoing  analysis,  the  second  requisite  of  the 
bill  of  interpleader  is  that  the  adverse  titles  of  the  claimants  must  be 
connected,  or  dependent,  or  one  derived  from  the  other,  or  both 
derived  from  a  common  source ;  or  as  is  otherwise  stated,  there  must 
be  some  privity  among  the  titles  or  interests  of  the  respective  claim- 
ants.^ If  a  person  who  has  a  legal  demand  for  a  sum  of  money 
assigns  his  interest,  the  debtor  may  compel  the  assignor  and  assignee 
to  interplead.  So  an  auctioneer  may  maintain  a  bill  of  interpleader 
between  a  vendor  and  purchaser  who  both  claim  the  deposit  money  at 
a  sale,  he  being  deemed  an  agent  for  both  parties.® 

Where  the  claimants  assert  their  rights  under  totally  different 
titles  having  no  privity  or  connection,  and  where  their  claims  are  of 
different  nature,  the  bill  cannot  be  maintained.  Thus  a  tenant  liable 
to  pay  rent  may  file  a  bill  of  interpleader  where  there  are  several 
persons  claiming  title  to  it  in  privity  of  contract,  or  of  tenure,  to  com- 
pel them  to  ascertain  to  whom  it  is  properly  payable.  But  if  a  mere 
stranger  sets  up  a  claim  to  the  rent  by  a  title  paramount,  and  not  in 
privity  of  contract  or  tenure,  or  sets  up  a  claim  of  a  different  nature 
— such  as  a  claim  to  mesne  profits  in  virtue  of  his  title  paramount — 

«3   Pom.    Eq.   Jur.   1322.     Professor       7  Standley  «.  Roberts  (C.  C.  A.;  1894) 
Pomeroy's  analysis   is  referred   to   and   59  Fed.  836^  8  C.  C.  A.  305. 
judicially  approved  in  Wells,  Fargo  &       8  3  Pom.  Eq.  Jur.  1324 ;  2  Barb.  Ch. 
Co.  V,  Miner  (1885)  25  Fed.  533,  537.        Pr.  119. 

9  2  Barb.  Ch.  Pr.  119. 
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no  bill  of  interpleader  will  lie  on  behalf  of  the  tenant ;  for  the  debt 
or  duty  is  not  of  the  same  nature.  ^^ 

The  exact  basis  of  the  rule  that  prohibits  the  interpleader  from 
being  maintained  where  the  titles  of  the  claimants  are  unconnected, 
or  not  in  privity,  is  uncertain ;  and  there  is  good  reason  to  believe 
that  the  rule  is  unsound  in  principle.**  While  the  federal  courts  have 
not  formally  repudiated  the  rule,  they  have  shown  no  disposition  to 
give  it  a  liberal  interpretation;  and  it  has  been  held  that  a  state 
statute  declaring  the  right  of  interpleader  to  exist  though  the  respec- 
tive titles  or  claims  of  the  parties  have  no  common  origin,  may  be 
given  effect  in  the  federal  court  of  equity  as  enlarging  equitable 
rights.*^ 

§  8241.  Plaintiff  Mnit  Have  Ho  Interett  in  Snbjeot  of  Suit. 

3.  It  is  indispensable  in  the  pure  bill  of  interpleader  that  the  plain- 
tiff himself  should  be  a  wholly  disinterested  stakeholder,  and  he 
must  personally  have  no  interest  in  the  subjectrmatter.*'  A  bill  does 
not  become  a  bill  of  interpleader  merely  because  the  plaintiff  calls 
upon  the  defendants  to  define  their  claim,  disclose  their  title,  and 
interplead  concerning  the  same,  while  at  the  same  time  the  plaintiff 
himself  asserts  an  interest  in  the  property.*^  A  plaintiff  who,  instead 
of  admitting  title  to  be  in  one  or  the  other  of  the  claimants,  sets  up  a 
trust  title  in  himself  for  the  benefit  of  one  of  the  claimants  and  seeks 
relief  against  the  other,  or  others,  cannot  maintain  the  bill  as  a  bill  of 
interpleader.**^ 

The  interest  that  will  defeat  the  plaintiff's  right  to  maintain  the 
bill  of  interpleader  must  be  a  substantial  interest  in  the  thing  or 
fund  that  is  the  subject  of  controversy.  A  mere  interest  in  the  legal 
question  at  issue  will  not  defeat  the  plaintiff's  right  to  maintain  the 
biU ;  ^*  nor  is  a  mere  lien  or  charge  on  the  thing,  or  a  remote  inter- 
est in  it,  enough. 

McNamara  v.  Provident  8w).  Life  Aaaur,  8oc.  (C.  C.  A.;  1902)  114  Fed.  010, 
52  C.  G.  A.  530:    A  policy  of  insurance  stipulated  for  the  payment,  at  its  matur- 

10  2  Barfo.  Ch.  Pr.  119.  Fargo  ft  Co.  v.  Miner    (1885)   25  Fed. 

11  The  rule  in  question  originated  in  538;  3  Pom.  Eq.  Jur.  1324,  note. 
Crawshay  v.  Thornton  (1836)  2  Myl.  ft       is  Wells,  Fargo  ft  Ck>.  v.  Miner  (1885) 
0.  1.    It  has  been  abrogated  in  England  25  Fed.  533. 

by  the  Procedure  Act»  Attenborough  v.  isKillian  v,  Ebbinghaus   (1884)   110 

London  etc.  Dock  Co.  (1878)  L.  R.  3  C.  U.  S.  568,  672,  28  L.  ed.  246,  248. 

P.    DiT.   450;    and   the    doctrine    could  i^  Robinson  v.  Brast  (1906)   149  Fed. 

hardly   be   sustained   at   this    time    in  151,  79  C.  C.  A.  19. 

England  even  apart  from  the  statute.  isKillian  v.  Ebbinghaus    (1884)    110 

See  obsenration  of  Sawyer,  J.,  in  Wells,  U.  S.  568,  28  L.  ed.  246,  4  Sup.  Ct.  232. 

i«  3  Eq.  Pom.  Jur.  1325. 
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itj,  of  ten  thousand  dolUira,  tofw  %iiy  pnm  tbtt  might  be  tli«n  4iie  V99li  tkfl 
policy  for  unpaid  premiums.  Upon  fiUog  A  bill  of  interpl9(Kler  the  CQq)]ipiiqr 
deducted  from  the  face  of  the  polipy  the  amount  of  a  sen^i-annual  premium  ^hich 
according  to  the  terms  of  the  policy  became  collectible  at  the  maturity  of  the  pol- 
icy. The  right  of  the  eompany  to  retain  this  premium  was  questioned  by  the  elalm- 
ants  but  without  any  plausible  ground.  It  waa  held  that  the  retei|tion  of  this 
premium  by  the  company  %nd  the  eonsaquent  controvert  over  it  did  not  miUie  the 
company  so  far  interested  in  the  subject-matter  as  to  destrqy  the  character  of  thu 
suit  as  a  pure  bill  of  interpleader.  And  the  plaintiff  was  allowed  his  costs  anc( 
attorney's  fee.  If  the  plaintiff  could  be  said  to  have  any  interest  in  the  subject- 
matter  at  all,  it  was  too  remote  to  be  aerlously  considered.  ^i 

§  %m.  Plwitiff  XuBt  ITot  Jk  lAivmimtXj  24«Ue  (o  Eith«r  OUumbI. 

4.  If  the  person  who  files  the  bill  of  interpleader  and  seeks  to  tovee 
the  different  claimants  to  litigate  is  under  distinct  obligation  to  each 
or  either  of  them,  as  for  instance,  by  making  separate  contracts  with 
them  or  either  of  them  in  reapect  to  tb^  particular  subjo^mattar,  the 
bill  of  interpleader  will  pot  lie,  because  the  claimants  hf^ye  distinct 
4nd  3eparate  righta  against  the  plaintiff,  No  case  fo?  an  interpleader 
ia  made  where  the  stakeholder  or  debtor  has  made  an  independent  per^ 
sonal  agreement  with  some  of  the  claimants  regarding  the  subject* 
matter  claimed,  ao  that  he  is  under  a  liability  to  them  beyond  that 
which  arises  from  the  title  to  the  subject-matter.  If  A  baa  effectually 
bound  himself  by  contract  to  recognise  the  right  of  B  in  a  certain 
^cg^rdy  or  has  estopped  himself  from  denying  the  title  of  Bi  A  cannot 
compel  B  to  litigate  his  right  with  C  in  regard  to  the  same  rigbt»  title, 

or  interest. 

Biandley  v.  Roberta  (C.  C.  A.;  1894)  50  Fed.  SSO,  8  C.  C.  A.  305:  A  lessee  wfco 
had  vduntarlly  taken  tiro  Independeiit  leases  of  the  same  property  from  two 
rival  pl%iaiai|ts  of  the  title  brought  the  amount  due  under  one  of  the  leases  into 
oQurt  an4  sought  to  ooippel  tho  two  leasoni  to  interplead)  his  purpose  beinf 
thereby  to  exonerate  himself  from  the  obligation  to  pay  the  two  separata  stipq- 
lated  rents.  It  was  held  that  the  bill  would  not  lie.  Here  there  were  two  inde- 
pendent debts  arising  under  independent  leases,  of  different  dates  and  different 
terms,  payable  to  different  lessors.  The  claimants  did  not  claim  the  same  debt 
from  the  party  who  sought  to  compel  them  to  interplead.  The  lessors  had  oleafly 
estopped  himself  from  questioning  the  right  of  either. 

§  SMS.  Bin  in  Vatvro  of  BiU  q{  JnterplMaer. 

Though  a  party  who  asserts  a  fnibstantial  interest  in  the  fund  or 
properly  in  controversy  cannot  file  a  bill  to  compel  other  c^imants  to 
interplead  concerning  the  same,  it  is  often  allowable  for  a  person  so 

IV  The  suggestion  made  in  court  below  ( 1901 )  115  Fed,  367;  McNainara  r< 
to  the  contrary  was  overruled  on  this  Provident  8av.  etc.  Co.  (C.  C.  A.;  1902) 
point.    Provident  Sav.  etc.  Soc.  v.  Loeb   114  Fed.  910,  52  C.  C.  A.  530. 
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situated  to  file  a  bill  in  the  nature  of  a  bill  of  interpleader/^  in  which 
suit  he  ean  have  all  the  substantial  benefits  of  a  suit  of  interpleader^ 
exoept  in  respeet  of  his  liability  to  be  held  for  costs,  and  he  may 
obtain  affirmative  relief,  if  he  appears  to  be  entitled  to  it. 

1.  Pu9eif  d  Jone9  Co.  v.  MiUer  (1894)  61  Fed.  401 :  The  distinction  between  the 
technical  bill  of  interpleader  and  the  bill  in  the  nature  of  a  bill  of  interpleader 
was  stated  thusi  '^Tlie  purpose  of  a  bill  of  interpleader  is  to  compel  the  claim- 
anta  of  the  same  thing,  debi  or  dttty  from  the  party  liable  therefor,  to  litigate 
their  respeotive  olftima  betweon  themselves]  the  par^  liable  being  under  no  inde- 
pendent Habilitj^  to  anjT  of  the  claimiuita,  iind  being  merely  in  the  position  of  a 
stakeholder,  without  interest  in  the  matter  himself.  A  bill  in  the  nature  of  ai| 
interpleader  lies  by  a  party  in  interst  to  ascertain  and  establish  his  own  rights, 
when  there  are  other  conflicting  rights  between  third  persons;  as  where  a  mort- 
gagor wishes  to  redssm  a  mortgaged  estate,  and  there  are  oonflioting  claims 
between  third  pers<ma  as  to  their  title  to  the  mortgage  money,  he  may  briug  them 
before  the  court  to  ascertAin  their  rights,  and  to  have  a  decree  for  redemption, 
and  to  make  a  secure  payment  to  the  party  entitled  to  the  money.  By  the  one  bill 
the  plaintiff  seeks  protection  from  rival  claimants  and  a  multiplicity  of  suits. 
By  the  other,  he  sedks  relief,  aa  well  as  protection." 

8.  Boiler  P.  OolmMn  (1888)  184  U.  S,  721,  81  U  ed.  667,  8  Sop.  Ot.  718:  This 
case  is  aa  iUustratioii  of  a  bill  in  the  nature  of  a  bill  of  interpleader  filed  against 
the  stakeholder  instead  of  by  him.  A  bank  receiver,  finding  oertaiii  aeourities  ol 
the  bank  tied  up  to  indemnify  parties  who  had  become  sureties  on  bonds  given  by 
the  bank  to  dissolve  attachments  sued  out  against  it,  filed  a  bill  agafhst  the 
attaohlag  eredjtoni  and  the  sureties  on  the  bond.  He  alleged  that  the  bonds 
were  invaltfi,  that  the  suretiea  were  therefore  aot  liable  to  any  extent  on  tlie 
bonds,  and  that  consequently  he  was  entitled  to  the  possession  of  the  securities 
held  by  them  for  indemnification.  In  holding  that  the  suit  was  a  proper  one  for 
equitable  cognizance,  the  court  said:  "The  sureties  are  in  a  sense  stakeholders. 
Hiey  do  not  olalm  the  securities  unless  they  are  liable  on  the  bonds,  and  the 
suit,  although  not  brought  by  them,  is  in  the  nature  of  an  interpleader  to  save 
them  'from  the  vexation  of  two  proceedings  on  a  matter  which  may  be  settled 
in  a  single  suit."* 

The  bill  In  the  nature  of  an  interpleader  eannot  be  used  as  a  mere 
deviee  for  getting  into  the  court  of  equity  on  a  purely  legal  cause  of 
aeiioii.  Such  a  bill  eannot,  for  infitanoe,  be  used  as  a  substitute  for 
an  ejectment  suit.^^ 

PormdlUies  Incident  to  Bill  of  Interpleader. 

S  SMC  Contents  of  BlU. 

Tho  bill  of  interpleader  should  set  forth  in  a  terse  and  accurate 
way  the  conditions  that  give  rise  to  the  equity  of  interpleader.     To 

i>  Groves  v.  Sentell  (1S94)   153  U.  8.       i»  Klllian  v.  Ilbbinghaus   (1S84)    110 
465,  38  L.  ed.   780,   14   Sup,   Ct.   898 ;    U.  S.  068,  28  L.  ed.  ^A,  4  Sup.  Ct  232. 
Provident  8av.  lAfe  Assur.  Soc.  v.  Loeb 
(1901)  115  Fed.  307. 
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this  end,  the  debt,  duty,  or  other  thing  for  which  the  defendants  are 
rival  claimants  should  be  described,  and  the  general  nature  of  their 
respective  claims  or  interests  should  be  stated.  It  should  be  made 
to  appear  that  each  of  the  defendants  is  setting  up  an  exclusive 
claim  to  the  debt,  duty,  or  other  thing;  and  if  either  or  both  of  the 
defendants  have  made  any  demand,  served  any  notice,  made  any 
threats  of  suit,  or  brought  any  suit,  these  facts  should  be  set  forth.*^ 
The  plaintiff  should  then  show  that  he  himself  has  no  interest  in  and 
makes  no  claim  to  the  debt,  duty,  or  other  thing,  and  that  he  is 
willing  to  pay  or  deliver  it  to  such  person  as  may  appear  to  be  law- 
fully entitled  thereto,** 

The  plaintiff  must  show  that  he  is  a  mere  stakeholder,  having  no 
personal  interest  in  the  controversy;  and  he  must  show  that  all  of 
the  parties  defendant  have  at  least  a  colorable  right  or  claim  upon 
the  property,  such  as  will  entitle  them  to  interplead.  If  the  plaintiff 
shows  in  his  biU  that  any  one  of  the  several  defendants  is  clearly 
entitled  to  the  debt  or  duty  to  the  exclusion  of  the  others,  the  suit 
cannot  be  maintained.**  Where  it  appears  from  the  allegations  of 
the  bill  that  the  claim  of  one  of  the  defendants  (there  being  only  two) 
is  such  that  it  cannot  be  sustained  on  ei  iher  legal  or  equitable  grounds, 
there  is  no  cause  of  interpleader  and  the  bill  is  demurrable.*^  The 
bill  is  equally  defective  if  it  admits  or  shows  that  both  of  two  claim- 
ants are  entitled  to  the  thing  or  duty  that  is  the  subject  of  the  suit*^ 

§  2246.  Offer  to  Bring  Fund  into  Court. 

The  plaintiff  in  a  bill  of  interpleader  should  offer  to  bring  the  fund 
or  property  in  dispute  into  court.  But  a  bill  is  not  demurrable  for 
failure  to  contain  such  an  offer.  However,  it  is  necessary  that  the 
plaintiff  should  actually  pay  the  money  into  court  before  taking  any 
steps  in  the  cause,  if  the  offer  is  not  properly  made  in  the  bill.  If 
the  daim  is  for  goods,  the  plaintiff  should  offer  to  surrender  the  same 
to  the  court  or  its  receiver ;  and  it  is  not  sufficient  to  offer  to  bring  the 
value  of  the  goods  into  oourt.**^ 

so  Gibson,  Suite  in  Chan.  (2d  ed.)  him  and  the  other  defendant  in  the 
1111.  interpleader.    But  it  appeared  that  the 

>iKillian  v.  Ebbinghaus  (1884)  110  interest  and  matters  in  litigation  had 
U.  S.  668,  28  L.  ed.  246,  4  Sup.  Ct.  232.  arisen  after  that  partnership  had  been 

2>2  Barb.  Ch.  Pr.  121.  dissolved  by  the  death  of   one  of  the 

>>  In   Pusey   ft   Jones   Co.   f?.   Miller  partners.      It   was   held   that   the   bill 
(1894)   61  Fed.  401,  one  of  the  parties  failed   to  show  a   litigable   interest  in 
defendant  to  a  bill  of  interpleader  was  such  party  defendant  and  the  biU  was 
alleged  to  claim  an  interest  in  the  sub-  dismissed, 
ject-matter  of  the  suit  by  virtue  of  a       "2  Barb.  Ch.  Pr.  121. 
partnership   that   had   existed   between       >e2  Barb.  Ch.  Pr.  122. 
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§  2846.  Prayer  of  BiU. 

The  prayer  of  the  bill  is  that  the  defendants  may  interplead,  so  that 
the  court  may  adjudge  to  whom  the  money  or  property  belongs ;  and 
that  the  plaintiff  may  be  indemnified.  If  any  suit  at  law  has  been 
brought  against  the  plaintiff,  the  bill  may  pray  for  an  injunction  to 
restrain  the  action  until  the  right  is  determined.  Usually  the  money 
must  be  brought  into  court  before  the  court  will  grant  such  an  injunc- 
tion.^^ The  bill  must  not  seek  affirmative  relief  against  either  of  the 
defendants.'^ 

§  2247.  AiBdavit  of  HoneoUunon. 

Every  bill  of  interpleader  should  be  accompanied  by  an  affidavit 
of  non-collusion,  showing  that  there  is  no  collusion  between  the  plain- 
tiff and  any  of  the  other  parties.  The  want  of  this  affidavit  is  a  good 
ground  of  demurrer;  but  where  non-collusion  is  alleged  in  the  bill 
itself,  and  the  bill  is  sworn  to,  no  separate  affidavit  can  be  considered 
necessary.** 

§  2248.  Prooeedingi  on  Bill  of  Interpleader. 

The  proceedings  in  the  interpleader  suit  are  conducted  in  general 
conformity  with  the  practice  in  other  suits.  If  the  bill  is  insufficient, 
the  defendants  may  demur ;  and  if  either  of  the  defendants  denies  the 
allegations  of  the  bill  in  an  answer,  or  sets  up  distinct  facts  in  bar  of 
the  suit,  the  plaintiff  must  reply  and  close  the  proof  in  the  usual  man- 
ner before  the  cause  can  be  heard.  If  the  defendants  admit  the  facts 
stated  in  the  bill,  on  which  the  right  to  file  the  biU  rests,  and  set  up  no 
new  facts  against  the  plaintiff,  the  latter  may  merely  file  his  replica- 
tion and  set  the  cause  down  for  a  decree  to  interplead,  without  wait- 
ing until  any  proof  is  taken  as  between  the  defendants.*^ 

§  2248.  Pleadings  of  Codefendants— Cross  Bill. 

In  a  suit  of  interpleader  the  defendant  claimants  may  assert  their 
interests  in  the  property  or  fund  in  controversy  in  their  respective 
answers  to  the  bill  of  interpleader;  and  as  die  title  or  right  of 
either  may  be  established  by  the  proof,  it  will  be  so  decreed.  A 
regular  cross  bill  is  not  essential  as  between  the  defendants,  unless 
some  special  affirmative  relief  is  desired  by  one  as  against  some  one  or 

s«  2  Barb.  Ch.  Pr.  122.  ssQibMn,   Suits  in  Chan.    (2d   ed.) 

27Killian  v.  Ebbinghaus   (1884)   110   1111,  1112. 
U.  S.  508,  28  L.  ed.  246,  4  Sup.  Ct.  232.       29  2  Barb.  Ch.  Pr.  124. 
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more  of  the  others.'^    However^  a  cross  bill  may  be  filed  as  between 
the  co-def  endantS;  if  it  is  so  desired* 

§  SS260,  Proceedings  on  Cross  Bill  among  Def  ondants. 

Where  the  different  claimants  to  a  f und,  being  defendants  in  the 
original  bill  of  interpleader,  proceed  to  interplead  with  each  other 
by  the  filing  of  formal  cross  bills,  they  thereupon  assume  the  posi- 
tion, as  regards  each  other,  of  plaintiff  and  defendant;  and  their 
pleadings  are  to  be  treated,  construed,  and  given  effect,  according  to 
the  ordinary  rules  prevailing  in  equity.  For  instance,  if  one  of  the 
parties  files  a  cross  bill  against  his  oo^lefendant,  but  does  not  waive 
the  oath,  the  answer  of  this  co^efendant,  being  put  in  under  oath,  is 
to  be  given  the  usual  weight  attributed  to  sworn  answers,  and  its 
responsive  allegations  cannot  be  overcome  except  by  more  proof  than 
that  supplied  by  a  single  witness,*^ 

§  2281.  Decree  of  Interpleader. 

The  ordinary  decree  of  interpleader  is  of  a  preliminary  nature, 
and  may  be  obtained  before  the  cause  is  ready  for  final  hearing  as 
between  the  defendants.  Upon  granting  an  order  of  interpleaderi  the 
court  merely  decides  that  the  bill  is  rightly  filed,  and  dismisses  the 
plaintiff  with  his  costs  up  to  that  time.  If  necessary,  the  decree  will 
direct  an  issue  or  fi  reference  to  ascertain  the  rights  of  the  defendants 
to  the  fund  or  property  in  controversy.  There  must  be  a  decree  on 
the  bill  of  interpleader,  in  order  to  sustain  the  further  proceedings ; 
but  a  decree  that  the  bill  is  properly  filed  is  the  only  decree  that  the 
plaintiff  is  entitled  to,  as  relief  cannot  be  granted  in  bis  favor.'' 

§  22S2.  Final  S^OTce  M  b^tw^en  Godefcndwts. 

If  the  cause  is  ready  for  a  hearing  as  between  the  defendants,  as 
well  as  between  them  and  the  plaintiff,  at  the  time  it  is  brought  on  for 
bearing  on  the  interpleader,  the  court  can  settle  the  conflicting  claims 
of  the  defendants  and  make  a  final  decree  at  such  hearing.'^ 

If  one  defendant  and  claimant  in  an  interpleader  suit  establishes 
his  title  while  another  makes  default  or  otherwise  fails  to  establish 
his  title,  the  court  will  decree  payment  of  the  fund  to  the  former 

»o  McNamara  v.  Provident  Sav.  etc.  »«  2  Barb.  Ch.  Pr.  126. 
Soc.  (C.  C.  A.;  1902)  114  Fed.  010.  52  »  2  Barb.  Ch.  Pr.  124. 
C.  C.  A.  530. 

»iPenn  Mut.  Life  Ins.  Co.  v.  Union 
Trust  Co.  (1897)  83  Fed.  891. 
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and  grant  a  perpetual  injimotion  against  the  lattdf .*^  The  defendant 
who  permits  a  biU  of  interpleader  to  be  taken  as  confessed  against  him 
thereby  admits  thdt  as  to  him  the  bill  was  properly  filed  and  that  h6 
has  no  jnst  daim  upon  the  f  und.^^ 

A  defendant  and  claimant  in  a  bill  of  interpleader  who  fails  to 
eetablish  any  right  in  himself  to  the  f nnd  is  not  entitled  to  an  aoc^nnt 
from  another  defendant^  who  sncceeds  in  establishing  his  claims,  of 
the  amoimt  and  origin  of  these  claimsi'^  A  defendant  who  wholly 
falls  to  make  ont  his  own  right  has  no  oanse  to  complain  of  the  decree 
in  favor  of  another.*^ 

§  fitSS.  OMti  And  Stj^iisett  of  Buii 

The  solicitor's  fee  and  other  costs  of  the  disinterested  stakeholder 
who  files  a  technical  bill  of  interpleader  may  be  charged  to  the  f  nnd.'* 
But  it  is  not  so  in  regard  to  the  solicitor's  fee  of  an  interested  party 
who  files  a  bill  in  the  nature  of  a  bill  of  interpleader.  Having  an 
ititefest  in  the  restilt  of  the  litigation,  the  plaintiff  must  pay  his  solici- 
tor's fee  himself." 

The  plaintiff  in  a  bill  of  interpleadef  is  not  entitled  to  costs  where 
the  bill  is  unnecessary ;  And  it  must  appear  that  the  bill  wns  properly 
filed  as  against  both  defendants.*^ 

§  2254.  When  Interest  tn  Tund  ITct  Chargeable  to  Claimant 

A  claimant  in  an  interpleader  proceeding  will  not  be  charged  with 
interest  on  the  fund  during  the  pendency  of  the  interpleader^  though 
the  bond  required  of  him  by  the  order  of  interpleader  covers  this  ele^ 
ment,  where  his  claim  seems  to  have  been  urged  in  good  faith  and  he 
has  barely  failed  to  make  it  good  by  a  preponderance  of  the  proofs*  ^ 

s^McNamara  v.  Provident  Sav.  Life  Greenongh  (1881)  105  U.  S.  08S»  S6  h, 
Assnr.  Soc   (C.  C.  A.;   1902)    114  Fed.  ed.  1161. 
010,  52  C.  C.  A.  530.  >»  Groves  v,  Sentell  (1804)  153  U.  S. 

•I  B  Barb.  Ch.  Pf.  184.  465,  98  L.  ed.  785,  14  Bup.  Ct.  80Q. 

s«  Spring  V4  floUib  Oaitoliiia  IBSi  0^  In  McNamara  v.  Provldeat  6av.  ete. 
(1S2S)  8  WlMat  26^  5  L.  ed«  ei4.  See.  (C.  0*  A.;  1002)   114  Fed.  010,  52 

S7  McNamara  o<  Pr^delit  dav.  Life  C.  0.  As  5M)  the  fee  of  plaintiff's.  boH- 
Aflsur.  Soc.  (C.  G.  A.;  1002)  114  Fed.  citor  was  allowed  against  the  'fUnd 
010,  52  C.  G.  A.  530.  though  in  one  aspect  the  bill  was  con- 

ss  Spring  v.  South  Carolina  Ins.  Go.  sidered,  or  could  be  considered,  as  being 
(1823)  8  Wheat.  268,  5  L.  ed.  614;  Loui-  in  the  nature  of  a  bill  of  interpleader 
siana  State  Lottery  Go.  v,  Glark  (1883)    and  not  a  pure  bill  of  interpleader^ 
16  Fed.  20;  McNamara  v.  Provident  Sav.       40  2  Barb.  Gh.  Pr.  125. 
etc.  Soc.  (1002;  G.  G.  A.)  114  Fed.  010,       4i  Buck  v.  Mason    (G.  G.  A.;   1006) 
52  G.  G.  A.  630.    Compare  Trustees  v.  135  Fed.  304,  68  G.  G.  A.  148. 
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Interpleading  as  to  Fund  Already  in  Court. 

§  82SS.  Order  Granted  withont  Formal  Bill  of  Interpleader. 

When  a  court  finds  itself  having  the  custody  of  a  fund  to  which 
there  are  several  adverse  claimants,  it  is  proper  to  enter  an  order  of 
interpleader,  requiring  the  claimants  to  litigate  their  respective  rights 
between  or  among  themselves.  The  order  should  require  the  person 
most  appropriately  having  the  position  of  actor  to  file  a  bill  or  peti- 
tion against  the  others.  The  pleadings  should  be  in  accordance  with 
the  rules  of  equity  pleading  and  the  practice  to  be  followed  should  be 
in  conformity,  as  nearly  as  may  be,  with  practice  followed  in  ordinary 
suits  in  equity.  The  order  may  require  the  plaintiff  to  comply  with 
reasonable  and  proper  conditions,  as  by  giving  bond  for  costs  and  for 
interest  on  the  fund  in  case  his  claim  is  not  established/^ 

§  2866.  Orders  in  Hatnre  of  Orders  of  Interpleader. 

If,  upon  entering  a  money  decree,  the  defendant  suggests  to  the 
court  that  he  has  been  served  with  notices  of  attachment  and  assign- 
ment and  that  in  consequence  it  would  be  imsafe  for  him  to  pay 
the  money  to  the  plaintiff  of  record,  the  court  will  allow  him  to  pay  it 
into  the  registry  of  the  court  and  bring  in  the  parties  who  claim  the 
fund  by  attachment  and  assignment,  in  order  that  they  may  inter- 
plead with  each  other  and  the  plaintiff  of  record.^* 

In  any  creditor's  suit  a  party  defendant  who  does  not  dispute  the 
existence  of  the  indebtedness  may  be  allowed,  if  he  desires  to  do  so, 
to  pay  the  debt  into  court,  whereupon  his  liability  in  respect  to  the 
debt  is  discharged  and  the  suit  proceeds,  as  regards  the  other  parties, 
as  a  suit  of  interpleader.** 

Intervention  proceedings  in  receivership  cause  and  other  situations 
where  intervention  is  allowable  are  analogous  to  practice  of  inter- 
pleading.*' 

4 1  Buck  V.  Mason    (G.  C.  A.;    1905)       44  Aetna  Nat  Bank  v.  United  States 
135  Fed.  304,  68  C.  C.  A.  148.  Life  Ins.  Co.  (1885)  25  Fed.  531. 

4S  Mundy   v.   Louisville   etc.   R.    Co.       46  Fanners'  etc.  Co.  v.  Toledo  etc.  R. 
(C.  C.  A.;  1895)  67  Fed.  633,  14  C.  C.   Co.  (1890)  43  Fed.  228. 
A.  58L 
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Oeneral  Principles  Ooveming  Use  of  Writ. 

§  2257.  Fnnetion  and  Hatnre  of  Writ. 

The  ne  exeat  is  a  writ  that  issues  to  restrain  a  person  from  going 
beyond  the  confines  of  the  oonntry,  or  more  specially,  from  going 
beyond  the  limits  of  the  jurisdiction  of  the  court,  until  he  has  satisfied 
the  plaintiff's  claim  or  has  given  bond  for  the  satisfaction  of  the 
decree  of  the  court.^    It  is  a  writ  in  familiar  use  in  equity  against 

1  3  Dan.  Ch.  Pr.  37(, 

182T 
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any  one  who,  "  designing  to  avoid  the  justice  and  equity  of  the  court," 
is  about  to  go  beyond  the  sea.* 

The  writ  is  of  a  high  prerogative  nature  and  was  originally  appli- 
cable to  purposes  of  state,  but  it  was  afterwards  extended  so  as  to  be 
used  by  the  court  of  equity  in  civil  disputes.  Ordinance  89,  of  Lord 
Bacon,  after  recognizing  the  tisfe  of  the  writ  for  purposes  of  state, 
provides  that  it  may  also  be  issued  by  the  court  of  chancery  "  accord- 
ing to  the  practice  of  long  time  used,  in  case  of  interlopers  in  trade, 
great  bankrupts,  in  whose  estate  many  subjects  are  interested,  or 
other  cases  that  concern  multitudes  of  the  king's  subjects."  The  writ 
is  one  of  the  extraordinary  processes  of  courts  of  equity,  and  it  is  as 
much  a  writ  of  right  as  any  other  process  used  in  the  administration 
of  justice.  The  right  to  issue  it  is  inherent  in  the  court,  and  it  will 
be  granted  whenever  a  proper  case  is  presented.*  The  abolition  of 
imprisonment  for  debt  has  not  deprived  the  court  of  the  power  to 
issue  the  writ  of  ne  exeat} 

Though  the  writ  is  primarily  a  personal  writ  and  is  intended  to 
enable  the  court  to  retain  jurisdiction  over  the  defendant,  the  removal 
of  property  by  the  defendant  may  be  restrained  as  an  incident  to  the 
granting  of  the  writ' 

§  22S8.  Isfluanee  of  He  Exeat  from  Federal  Court. 

The  authority  of  the  federal  courts  to  issue  the  writ  of  no  exeat  is 
primarily  based  upon  their  inherent  jurisdiction  as  courts  of  equity; 
but  by  statute  they  have  been  specially  endowed  with  the  power  to 
issue  all  writs  not  speciflcdlly  provided  for  by  statute  that  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions  and  agree- 
able to  the  usages  and  principles  of  law.®  The  power  to  issue  the 
writ  and  the  conditions  under  which  it  shall  be  granted  are  more  par- 
ticularly defined  in  the  following  provision. 

Revised  Statutes,  section  717:  Writs  of  ne  etteat  may  be  granttd  \sj  any 
justice  of  the  supreme  court,  in  cases  where  they  might  be  grranted  by  the  supreme 
court;  and  by  any  circuit  justice  or  circuit  judge,  in  cases  where  they  might  be 
granted  by  the  circuit  court  of  which  he  is  judge.  But  no  writ  of  ne  eweat  shall 
be  granted  unless  a  suit  in  equity  is  commenoedy  and  satisfactory  proof  is  made  to 
the  court  or  judge  granting  the  same  that  the  defendant  designs  quickly  to  depart 
from  the  United  States. 

§  2t6d.  Authority  of  District  fudge  to  Issue  Writ. 

The  first  part  of  this  statute  is  not  to  be  understood  as  limiting 
the  power  of  any  of  the  federal  courts,  when  sitting  as  courts^  to  issue 

s/nreLipke  (1900)  98  Fed.  071.  6  Patterson  v.  McLaughlin    (1806)    1 

8  3  Dan.  Ch.  Pr.  376;  1  Barb.  Ch.  Pr.  Cranch,  C.  C.  368, 

647.  «  716  R.  a 
4  Gibson,  Suits  in  Chan.  (24  ed.)  864* 
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the  ¥tii  erf  ne  exedt.  Its  purpose  apparently  is  to  put  beyohd  (<Atil 
the  authority  of  a  single  justice  of  a  siipreme  cotirt,  ot  of  a  clrcTlit 
justice,  or  circuit  judge,  to  issue  the  wtit  by  an  order  gTatit^d  at  chfliii- 
bers.  Accordingly  the  statute  is  noi  {o  be  cotistnied  as  denying  the 
power  of  a  district  court,  sitting  as  a  court  of  equity,  to  issue  the 
-WTit.  Nor  is  it  to  be  undci^tood  As  pf Ohibitiiig  a  oistfict  judge  frotn 
issuing  the  writ  when  he  sits  in  his  capacity  as  a  circuit  court.  At 
an  early  day  it  was  considered  that  a  district  judge,  sitting  as  such, 
had  no  authority  to  issue  the  writ ;  ^  and  it  has  even  been  doubted 
whether  he  can  properly  do  so  when  sitting  as  judge  of  a  circuit 
court/  But  it  is  now  held  that  a  district  judge  sitting  in  the  dis- 
trict court  as  a  court  of  equity  has  authority  to  issue  the  writ ;  ®  and 
he  can  certainly  do  so  when  sitting  as  judge  of  a  circuit  court. 

§  2260.  ITie  of  He  Sxeat  in  Bankrupt  Proceedings. 

The  district  court  exercising  jurisdiction  in  bankruptcy  proceed- 
ings has  authority  to  issue  the  writ  of  ne  exeat .^^  In  these  proceed- 
ings, the  writ  is  adapted  to  supplement  the  statutory  warrant  of 
arrest  The  warrant  of  arrest  is  limited  to  a  detention  of  the  bankrupt 
for  the  purpose  of  examination  after  the  adjudication  of  bankruptcy, 
and  for  his  appearance,  from  time  to  time,  for  that  purpose,  not 
exceeding  in  all  ten  days ;  also  to  secure  his  obedience  to  all  lawful 
orders  made  in  reference  to  his  examination.  The  issue  of  the  war- 
rant is  further  limited  to  a  period  of  one  month  after  the  qualification 
of  the  trustee.  The  limitations  upon  the  use  of  the  warrant  often 
render  the  use  of  the  writ  of  ne  exeat  desirable  and  even  necessary  in 
administering  bankrupt  proceedings.^^ 

§  tStil.  OoAUneHd^ment  6f  l!lnit  ta  JPi^ereqtiisite  of  Issuance  of  Writ. 

In  the  practice  of  the  English  chancery  the  writ  would  only  be 
granted  upon  a  bill  being  filed  ;^^  and  section  717  of  the  Revised 
Statutes  declares  that  the  writ  shall  not  be  granted  unless  a.  suit  in 
equity  is  commenced.  This  requirement  is  complied  with  by  the 
filing  of  a  bill  and,  a  fortiori,  by  the  additional  step  of  serving  the 
subpoena.**     But  it  is  liot  necessary  that  the  subpoena  should  be 

f  Gemofi  tj.  Boecaline  (1^?)  S  Wash,  the  writ  with  leave  to  the  defendant  to 

C  C.  130.  move  to  quash  the  same. 

>  In  Leeweiifliein  r.  Biernbaiim  (1S80)  9  Lewis  v,  Shainwald   (1881)   48  Fed. 

Fed.  Cas.  No.  8,461a,  a  district  judge  600. 

Mttiiig  as  a  eireuit  eourt  queried   his  lo /n  re  Cohen  (1005)  136  Fed.  999. 

right  to  issue  a  writ  of  ne  exeat;  but  it  fn  re  Lipk?  (1900)  98  Fed.  971. 

acting  upon  the  precedent  containe<i  in  i*  3  Dan.  Ch.  Pr.  387. 

Union    Mut.    L.    Ins.    Co.    r.    Kellogg  1 S  Loevvenstein  r,  Biembaum    (1880) 

(1878)  Fed.  Cas.  No.  14,373,  he  granted  Fed.  Gas.  No.  8,461a. 
£q.  Prac.  Vol.  11^—84. 
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actually  served  upon  the  party  before  or  simultaneously  with  the 
service  of  the  ne  exeat}^  The  commencement  of  bankruptcy  proceed- 
ings in  a  district  court  is  the  commencement  of  a  suit  in  equity  within 
the  meaning  of  the  rule  allowing  the  issuance  of  a  ne  exeat}^ 

§  2262.  Against  Whom  He  Exeat  Kay  Issue. 

A  ne  exeat  lies  only  against  the  debtor,  or  person  legally  or  equi- 
tably liable  to  the  plaintiff.  Accordingly,  it  will  not  lie  against  a  gar- 
nishee, since  the  garnishee  is  not  personally  liable  to  the  creditor. ^^ 
Sut  a  ne  exeat  may  issue  against  an  executor  or  administrator,  since 
he  becomes  personally  liable  in  his  representative  capacity.  He  is  a 
debtor  to  the  extent  of  assets.* '^ 

§  2263.  Writ  Available  against  Citixen  of  Foreign  State. 

A  doubt  has  been  expressed  on  the  question  whether  a  writ  of  ne 
exeat  can  be  issued  against  a  citizen  or  subject  of  a  foreign  state. 
This  doubt  arises  from  the  consideration  that  the  writ  is  supposed  to 
have  been  originally  founded  upon  the  right  of  the  sovereign  to 
demand  the  services  of  every  subject**  But  whatever  may  have  been 
the  origin  of  the  power  to  issue  the  writ,  it  is  certainly  now  exercised 
as  one  of  the  incidents  of  equitable  jurisdiction  and  as  a  means  of 
effectuating  the  administration  of  justice.  Accordingly  there  is  no 
good  reason  why  the  writ  cannot  be  issued  against  a  foreign  citizen 
or  subject  of  a  foreign  state.*®  In  the  English  chancery  the  writ  was 
commonly  issued  against  persons  living  in  Scotland,  Ireland,  or  in  the 
colonies,  or  in  other  parts  of  the  British  dominions ;  ^®  and  it 
could  also  be  obtained  by  a  British  subject  against  a  citizen  of  a  for- 
eign state.**  If  such  a  person,  being  subject  to  suit  in  England,  ven- 
tured within  the  bounds  of  that  country,  the  writ  could  issue  against 
him,  though  he  came  for  a  particular  purpose  only  and  intended  to 
return  immediately.** 

14  Georgia    Lumber    Co.    o.    BiBsell  Great  Britain,  did  not  express  any  doubt 

(1841)  9  Paige  226.  as  to  his  power  to  grant  the  writ  against 

16  /n  re  Li^e  (1900)  98  Fed.  970.  the  defendant    But  the  writ  was  denied 
18  Patterson  17.  Bowie  (1807)  1  Cranch,  on  equitable  considerations. 

C.  C.  426,  Fed.  Cas.  No.  10,825.  «o  8  Dan.  Ch.  Pr.  383. 

17  Patterson  v.  McLaughlin  (1806)  1  >i  The  writ  was  granted  in  the  Eng- 
Cranch,  C.  C.  362,  Fed.  Cas.  No.  10,828.  lish  chancery  at  the  suit  of  an  English 

18  Patterson  v,  McLaughlin  (1806)  1  subject  against  a  Russian  who  resided 
Cranch,  C.  C.  362.  in  St.  Petersburg  but  happened  to  be  in 

19  In  Harrison  v,  Graham  (1901)  110  England  for  a  temporary  purpose.  1 
Fed.  896,  Putnam,  Circuit  Judge,  in  con-  Smith,  Ch.  Pr.  (2d  ed.)  678. 

sidering    whether    the    writ    should   be       2i  3  Dan.  Ch.  Pr.  383. 
issued  against  a  subject  of  the  King  of 
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§  2£64.  Nature  of  Claim  on  Which  Writ  Kay  Issue. 

Before  a  writ  of  ne  exeat  can  be  issued,  it  must  appear  that  the 
claim  or  cause  of  action  stated  in  the  bill  is  of  equitable  cognizance ; 
or,  as  is  sometimes  said,  the  debt  must  be  an  equitable  debt.^^ 
"  Wherever  a  party  has  a  claim  against  another  which  he  can  only 
enforce  in  a  court  of  equity,  the  court  will  issue  the  writ''  ^*  If  the 
claim  is  for  a  simple  debt  cognizable  at  law,  and  no  other  ground 
of  equitable  jurisdiction  exists,  the  plaintiff  will  of  course  be  com- 
pelled to  resort  to  a  court  of  law.^*^ 

§  2265.  Writ  Issuable  if  Eqtiity  Court  Has  Jurisdiction. 

A  ne  exeat  can  be  granted  by  the  court  of  equity  in  any  case  over 
which  the  court  of  equity  has  jurisdiction,  although  its  jurisdiction 
is  concurrent  with  that  of  the  court  of  law.^®  It  is  only  where  the 
plaintiff  has  ah  adequate  remedy  at  law  and  the  jurisdiction  of  the 
court  of  equity  is  excluded  on  this  ground,  that  the  court  of  equity 
will  refuse  to  grant  the  writ 

The  writ  of  ne  exeat  can  be  obtained  by  the  vendor  in  a  suit  for 
specific  performance  to  restrain  the  vendee  from  going  abroad  until 
he  has  given  security  for  the  purchase  money.  Although  in  such  cases 
the  vendor  may  have  a  right  to  proceed  at  law  for  the  recovery  of  his 
purchase  money,  yet  as  eqr^ity  has  concurrent  jurisdiction  to  compel 
specific  performance,  the  writ  may  be  issued  as  an  incident  to  the 
exercise  of  this  jurisdiction.^'' 

The  court  will  also  grant  the  writ  upon  a  bill  to  recover  on  a  lost 
bond,  though  by  the  practice  of  the  court  of  law  the  plaintiff  can  now 
declare  upon  such  instruments^ 


ss  Graham     v,     Stucken      (1857)      4  grant  the  writ  of  ne  exeat  upon  a  legal 

Blatchf.  60,  Fed.  Cas.  No.  6,677.  demand  mm  that  the  plaintiflT  could  sue 

The    only   exception    in    the    Knp^lish  the    defendant    at    law    and    have    him 

chancery  to  the  rule  requiring  that  the  arrested  in  those  proceedings  and  oblige 

demand  should  he  equitable  was  found  him  to  give  bail.     3  Dan.  Ch.  Pr.  375. 

in   the   case   of  alimony   decreed   by   a  The  right  to  arrest  and  commit  persons 

spiritual  court.     Here,  as  the  spiritual  to  jail   or  i-equire  bail   in   civil  causes 

court  could  not  arrest  a  party  and  take  has  been  almlished,   but  the  courts  of 

hail,  the  court  of  equity  lent  its  assist-  equity  have  not  for  this  reason  extended 

ance  by  granting  a  writ  of  ne  exeat.    3  their  jurisdiction  so  as  to  permit  of  the 

Dan.  Ch.  Pr.  376.  use  of  the  writ  in  cases  cognizable  at 

14  3  Dan.  Ch.  Pr.  376.  law. 

15  See  McKenzie  v.  Cowing   (1834)   4       28  3  Dan.  Ch.  Pr.  378. 
Cranch,  C.  C.  479,  Fed.  Cas.  No.  8,856.       27  3  Dan.  Ch.  Pr.  378. 

One  of  the  reasons  formerly  assigned       28  3  Dan.  Ch.  Pr.  378. 
for  the  refusal  of  the  court  of  equity  to 
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§  2266.  Claim  UxM  ft  li^dnfed  and  Must  ft  Me. 

In  order  to  Justify  the  issuance  of  the  writ  of  He  ^xeai,  the  claim 
or  demand  sued  on  must  be  A  debt  or  liquidated  pecuniary  clatira.  It 
must  either  be  certain  or  capable  of  beitig  reduced  to  certainty ;  and 
it  must  be  due.**  An  unliquidated  claim  for  damages,  not  yet  reduced 
to  judgment,  constitutes  no  foundation  for  the  -wtit  As  Lord  Eldon 
once  observed,  "  the  writ  goes  only  where  the  debt  is  sworn  to.  If 
damages  only  are  to  be  recovered  at  law  or  in  equity,  th^  will  not  do." 
Again,  said  he,  the  writ  is  only  applied  to  thdt  which  is  really  a  debt., 
and  not  to  that  which  may  become  a  debt  when  a  recovery  in  damages 
shall  have  ascertained  what  is  due."  Accordingly,  it  was  held  by  him 
that  a  writ  of  ne  exeat  should  not  issue  upon  a  demand  for  damages 
for  loss  occasioned  by  a  fraudulent  delay  on  the  part  of  a  consignee 
to  sell  goods  intrusted  to  him.'^ 

Graham  v.  Stucken  (1857)  4  Blatchf.  50,  Fed.  Cas.  No.  5,677:  A  claim  was 
h<;ld  to  be  insufficient  to  justify  the  issuance  of  the  writ  of  ne  eweai  upon  these 
facts:  The  plaintiff  had,  as  he  aUeged,  executed  bills  of  sale  of  two  ships  to  the 
defendant  to  secure  a  usurious  loaii  of  money,  the  transactidn  being  put  into  the 
form  of  a  sale  to  hide  the  usurj.  The  defendant  had  taken  possession  of  the  ships. 
The  transaction  being  void  for  usury  under  the  law  of  that  state,  the  plaintiff 
sought  to  have  the  bills  of  sale  declared  void  and  the  ships  returned  to  him,  or 
in  default  of  such  return,  a  decree  for  their  value.  The  plaintiff  also  asked  for 
an  accounting  of  the  earnings  of  the  vessels.  It  was  held  that  this  wais  itot  a 
claim  for  a  liquidated  money  demand  such  as  would  justify  issuance  of  the  writ. 

§  2267.  Prior  Decree. 

A  writ  of  ne  exeat  may  be  issued  in  a  suit  upon  a  priot  judgment 
or  decree  where  additional  aflSrmative  relief  is  sought.  But  it  has 
been  refused  where  the  only  relief  sought  was  a  renewal  of  the  judg^ 
ment  to  prevent  the  bar  of  the  statute  of  limitations  from  attaching.®* 

§  2268.  Discretion  of  Court  as  to  Granting  of  Writ. 

Like  all  other  special  writs  issued  by  courts  of  equity  in  the  exer- 
cise of  equitable  jurisdiction,  the  writ  of  ne  exeat  is  an  equitable 
writ;  and  therefore  it  cannot  be  granted  without  some  regard  to  the 

29  3  Ban.  Ch.  Pr.  382.  deposited  the  whole, in  a  bank,  a  ne  ex- 

so  Flack  V,  Holm  (1820)  1  Jac.  k  W.  eat,  it  was  said,  could  not  be  issued  ( ?). 

404.  McKenzie  u.  Cowing   (1834)   4  Cranch, 

Where  a  clerk  embezzled  property  and  C.  C.  479,  Fed.  Cas.  No.  8.8.'56. 

money  belonjs^ing  to  his  employer  and,       si  Shainwald  r.  Lewis  (1889)  46  Fed. 

after  converting  the  property  into  money,  842. 
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Ifilatiye  mischiefs  that  the  riefiis^al  or  allowiaijce  of  the  writ  wx)iild 
bring  upon  the  respectiye  paptles.  It  should  pover  be  issued  imless 
the  csiuae  of  ^tiojj  pj#ii»ly  .t^ppe;i?'6  to  be  well  founded  and  the  cir- 
fiujnstaiices  ^te  such  g»  to  cjill  for  the  remedy.  The  mere  fact  that 
the  court  h»B  jj^rkdictioii  au<J  that  the  plaintiff  may  go  away  is  not 
always  enough.  The  circimistance  that  the  recovery  may  be  nominal 
only  is  to  be  considered  as  making  against  the  exercise  of  the  discre- 
tion of  issuing  such  writ'* 

Harrison  v.  Graham  (1901)  110  Fed.  896:  Putnam,  Circuit  Judge,  r^fu^ed  to 
grant  a  writ  of  me  swegi  ^aaaAex  ^iheas  <aggnp>fitnjynn  i  ^(%«  fi^i^tiff,  ^  citizen  of 
-Mew  Y<M^  «^*^9  breugbt  w^t  JQ  «^ty  in  th^  ^irq^it  4M/art  ^|  the  difitrict  of 
jUaiiie  i^iast  a  fiubj^  of  G|^$  ^j-it^in  57J10  lived  in  lijontreal  ^ut  who  waa 
^temporarily  aojouming  in  MainiB  where  process  was  served.  It  appeared  that  the 
plaintiff,  if  so  disposed,  could  have  sued  the  defendant  in  the  Canadian  courts 
with  as  much  convenience  as  in  the  federal  court  i^  Maine;  and  also,  tliat  any 
(decree  granted  in  the  federal  court  whece  suit  bad  been  brought  would  be  respected 
and  eolojnced  in  Canada.  It  w^  held  that  a  denial  of  the  writ  would  not  cause 
ifjfi  p)^i}|itiff  as  pauoh  inconvenience  as  the  j^anting  of  it  would  probably  cause 
iJie  idefenditnt,  ai^d  it  w|ls  accordingly  refused. 

4l  writ  of  ne  exeat  will  not  V©  granted  where  a  similar  writ  has 
heen  grant64  in  ajxother  syit  on  the  sanve  debt;  and  the  defendant 
p]|iced  ijinder  bond  not  to  leave  the  jurisdiction ;  especially  where  the 
pripr  writ  ha^  been  in  force  fpj*  a  long  period^  and  the  plaintiff  has 
been  ]#cki{kg  in  diligence  in  jbhe  prosecution  of  the  former  suit.  The 
writ  of  ne  ex^i  is  in  its  nature  a  temporary  remedy;  and  it  is  not 
intended  to  operate  as  a  perpetual  restraint  upon  the  defendant's 
freedom  of  inovement.^^ 

Formalities  InciderU  to  Use  of  Writ. 

§  2268.  Application  for  Ke  Exeat. 

The  writ  of  ne  exeat  is  obtained  in  precisely  the  same  way  an 
injunction  is  obtained,  that  is,  upon  a  prayer  therefor  in  the  bill  and 
application  to  the  court,  based  on  sworn  petition  or  affidavit.  It  may 
be  applied  for  at  any  stage  of  the  suit  after  the  filing  of  the  bill,^* 

The  application  is  usually  made  ex  parte;   and  no  notice  of  the 

ss  Loewenstein  v.  Biembaum  (1880)  defendant  te  be  barassed  with  a  ne 
Fed.  Cas.  No.  8,461a.  exeat  where  he  has  already  been  held  in 

s<Bb^inwal4  v,  Lewis  (1889)  46  Fed.  bail  in  a  court  of  law  on  tbe  same. 
830.  demand.    3  Dan,  Ch.  Pr.  381. 

A  cott^  of  ei^uity  will  not  permit  a       34  l  Barb.  Ch.  Pr.  648. 
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application  for  the  writ  need  be  given  to  the  defendant,  since  the 
service  of  notice  might  have  the  result  of  giving  the  defendant  an 
opportunity  to  escape  from  the  jurisdiction  before  the  order  could 
become  effective.^*^  The  application  may  be  made  in  open  court  or  it 
may  be  made  to  a  supreme  court  judge,  a  circuit  justice,  or  a  cir- 
cuit judge  at  chambers.'® 

§  2270.  Special  Prayer  for  Writ. 

Under  the  original  practice  of  the  equity  court,  the  writ  of  ne 
exeat  could  be  issued  though  there  was  no  special  prayer  therefor  in 
the  bill.  It  was  sufficient  if  the  facts  alleged  in  the  bill  and  properly 
established  showed  a  proper  case  for  the  writ  It  could  be  granted 
inuler  the  prayer  for  general  relief ;  or  it  could  be  specially  applied 
for  by  petition  showing  the  facts  entitling  the  petitioner  to  such 
writ.  It  could  be  applied  for  and  granted  either  before  or  after  the 
decree.  Equity  rule  21  has  modified  the  practice  somewhat  as 
regards  the  necessity  for  a  special  prayer,  inasmuch  as  this  rule  pro- 
vides that  if  a  writ  of  ne  exeat  is  required  pending  the  suit  it  shall 
be  si)ecially  asked  for.  But  this  provision  applies  only  where  the 
writ  is  asked  for  "  pending  the  suit."  It  has  no  application  where 
the  writ  is  granted  after  decree.  In  such  cases  the  original  practice 
prevails.^''  Nor  can  this  rule  be  considered  applicable  where  the 
exigency  requiring  the  issuance  of  the  writ  arises  after  the  bill  is 
filed  and  during  the  progress  of  the  suit.  For  instance,  if  a  defend- 
ant should  first  threaten  to  leave  the  country  or  begin  to  make  prepa- 
rations for  departure  after  the  filing  of  the  bill  and  while  the  suit  is 
pending,  an  application  for  the  writ  could  be  made  without  its  hav- 
ing been  prayed  for  in  the  bill,  and  without  any  amendment  to  insert 
such  a  prayer.  This  is  in  conformity  with  common  sense  and  in 
conformity  with  the  practice  of  the  English  court  of  chancery.'® 

§  2271.  Affidavit  in  Support  of  Application. 

The  application  for  the  writ  of  ne  exeat  must  be  supported  by  a 
sworn  petition  or  by  affidavit,  or  affidavits,  setting  forth  a  sufficient 

56  Loewenstein  v,  Biembaum    (1880)    made  immediately  on  the  filing  of  the 
Fed.  Cas.  No.  8,461a.  bill,  it  is  usual  to  pray  it.    It  frequently, 

s<  717  R.  S.  however,  happens  that  the  defendant's 

57  Lewis  V.  Shainwald  (1881)  48  Fed.  intention  to  go  abroad  arises,  or  is  first 
492.  discovered,  in  the  course  of  the  cause, 

'8  '^  It  is  not  necessary  to  entitle  a  and  then  there  is  no  doubt  that  the  writ 

plaintifT  to  a  writ  of  ne  exeat  that  it  would  be  issued,  though  not  asked  for 

should  be  prayed  by  the  bill,  although  by  the  bill."    3  Dan.  Cli.  Pr.  387. 
where  the  application  is  intended  to  be 
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gronnd  to  justifj  the  issuance  of  the  writ.  The  affidavit  should  be 
positive,  and  if  based  on  Information  and  belief  only,  is  not  suf- 
ficient**  The  affidavit  is  usually  made  by  the  party  himself,  but  it 
is  not  absolutely  necessary  that  it  should  be  made  by  him.  If  a  party 
is  under  legal  disability,  the  affidavit  in  his  behalf  may  be  made  by 
his  next  friend,  guardian,  committee,  or  other  person  having  knowl- 
edge of  the  facts.*® 

The  affidavit  should  be  entitled  in  the  suit ;  and  hence  it  should  not 
be  made  before  the  bill  is  iiled.*^  The  affidavit  on  which  an  applica- 
tion for  the  writ  is  based  may  be  amended  if  it  is  defective  in  any  of 
the  particulars  indicated  above.'*^ 

§  2272.  Showing^  of  Intention  to  Leave  Vnited  States. 

The  affidavit  on  which  the  application  is  founded  must  show  that 
the  defendant  intends  going  abroad,  or  that  he  designs  ^^  quickly  to 
depart  from  the  United  States."  It  is  not  sufficient  to  show  that  it 
is  the  intention  of  the  defendant  to  withdraw  from  the  district.*'  The 
affidavit  should  be  positive  as  to  the  defendant's  intention  to  go 
abroad,  or  declarations  or  acts  evincing  such  an  intention  must  be 
shown.**  But  any  proof  is  sufficient  if  it  shows  to  the  satisfaction  of 
the  court  or  judge  granting  the  writ  that  the  defendant  has  such  an 
intention.** 

WTiere,  on  an  application  for  a  writ  of  ne  exeat,  it  was  admitted 
that  the  defendant  was  about  to  depart  from  the  country  and  that  to 
this  end  he  was  offering  his  house  and  furniture  for  sale,  it  was  held 
that  the  showing  of  an  intention  quickly  to  depart  was  made  out,  and 
that  the  writ  might  issue  notwithstanding  the  defendant  insisted  that 
he  expected  to  return  and  that  the  change  of  residence  was  only  tem- 
porary. Sut  the  defendant  did  not  state  definitely  when  he  intended 
to  return.** 

§  2273.  Showing  as  to  Hatnre  of  Claim  Sued  on. 

An  affidavit  in  a  suit  on  a  debt  or  for  an  accounting  is  not  suf- 
ficient to  justify  the  issuance  of  a  writ  of  ne  exeat  unless  it  positively 
states  the  existence  of  a  debt  for  a  certain  sum  or  that  according  to 
the  plaintiff's  information  and  belief  a  certain  balance  on  account  is 

S9  3  Dan.  Ch.  Pr.  380.  Fed.    Cas.    No.    8,461a;    Shainwald    v. 

40  See  3  Dan.  Cb.  Pr.  389.  Lewis  (1889)  46  Fed.  839. 

41 1  Barb.  Ch.  Pr.  649.  44  3  Dan.  Ch.  Pr.  390. 

4S  Gernon  r.  Boecaline  (1807)  2  Wash.       46  717  R.  S. 
C.  C.  130,  Fed.  Cas.  No.  5.307.  4S  Graham     v.     Stucken     (1857)      4 

4S  Loewenstein  v»  Biemhaum   (1880)    Blatchf.  50,  Fed.  Cm.  No.  5,677. 
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flue.    An  affidavit  is  defective  where  it  merely  alleges  the  existence  of 
a  just  demand  against  the  defendant.^ ^ 


§  2274.  Order  Granting  or  Befnsing  Writ. 

If  the  court  or  judge  to  whom  the  application  is  mad^  s€$9  ^t  tP 
grant  the  writ,  he  indorses  his  order  or  fiat  to  that  effect  Qn  the.  bill 
or  application,  and  the  writ  issues  in  substantially  the  s^me  way  a^  ^ 
^>Tit  of  injunction  'jvould  issue.  If  he  refuses  the  writ,  this  fact  will 
be  indorsed.  In  either  event  the  papers  are  transmitted  to  the  clerif: 
of  the  court,  and  if  the  application  has  been  granted,  the  writ  is  issued 
by  him.*®  Upon  granting  the  writ,  the  court  may  make  any  ^pjecial 
order  governing  the  issuance  of  the  writ  that  may  be  appropriate 
under  the  partic^Iai:  ciric^umstancesk,  as  by  indicating  the  sum  fear 
which  the  defendant  must  be  required  to  give  securily. 


§  2275.  Order  limiting  Time  of  Operation  of 

It  is  usually  proper  to  insert  in  the  order  granting  a  writ  of  ne 
exeat  a  provision  to  the  effect  that  the  writ  shall  be  effective  until  the 
satisfaction  of  the  decree  or  until  further  order  of  the  court  But  an 
order  granting  a  writ  of  ne  exeat  will  not  be  reversed  merely  because 
it  fails  to  place  a  limit  upon  the  time  during  wk^ch  the  writ  is  to  be 
effective.  The  court  has  power  to  control  the  writ  at  all  times  and  pre- 
sumably will  dissolve  it  when  its  purpose  is  accomplished  or  upon  a 
sufficient  showing  that  it  ought  to  be  dissolved.*^ 

§  2278.  Porm  of  Writ. 

The  writ  is  directed  to  the  marshal  of  the  district,  and  authorizes 
him  to  arrest  the  defendant  and  compel  him  to  give  sufficient  bail,  or 
security,  that  he  will  not  go  or  attempt  to  go  into  parts  beyond  the 
seas  or  beyond  the  jurisdiction  of  the  court,  without  leave  of  the 
court ;  and  in  case  the  de:^endant  refuses  to  give  such  bail  or  security, 
the  marshal  is  commanded  to  commit  him  and  hold  him  in  custody 
until  the  further  order  of  the  court.*^^ 

47  Gernon  v.  Boecaline  (1807)  2  Wash,  the  seal  of  this  court,  to  restrain  the 
C.  C.  130,  Fed,  Cas.  No.  5,367.  said  Harris  Lewis  from  departingout  of 

48  3  Dan.  Ch.  Pr.  303;  Gibson,  Suits  the  jurisdiction  of  this  court '^    To' this 
in  Chan.  (2d  ed.)  867.  should  have  been  added,  so  it  was  said, 

4  9  Lewis  V,  Shainwald  ( 1881 )  48  Fed.  the  qualification  "  until  the  satisfaction 

500.    the  order  ran  as  follows:     "  It  is  of  the  decree  or  the  furthey  ordier  of  t^he 

further  ordered,  adjudged,  and  decreed  court." 
that  the  writ  of  ne  exeat  of  the  United       60  3  Dan.  Ch.  Pr.  393. 
^tates  of  America  issue  out  of  and  under 
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^  i$277.  Writ  Bestr^ins  Departure  from  Jorisdictio^. 

Though  the  writ  of  ne  exeat  can  only  be  issued  upon  a  showing  that 
the  defendant  designs  quickly  to  depart  from  the  United  States,*^*  yet 
when  the  court  actually  comes  to  issue  the  writ,  it  will  restrain  the 
defendant  from  departing  from  the  particular  jurisdiction  of  that 
court'^  This  is  a  seeming  inconsistency,  but  it  is  probably  based  on 
the  idea  that  unless  the  defendant  is  restrained  from  going  b^youd  tbp 
jufisdiction  pf  the  court,  the  writ  can  be  given  no  effect  whatever. 

§  9278.  Szeaiition  ot  Wiit— OiTing  Seoontf. 

The  writ  of  ne  exeat  is  executed  in  all  respects  like  an  ordinary 
capias,  and  bond  is  taken  in  the  same  way.  If  the  marshal  accepts 
security,  he  should  forthwith  return  the  same  into  court,  together 
with  the  writ.  The  defendant  may,  if  arrested,  give  bond  at  any  time 
to  the  marshal  and  be  discharged*  or  if  the  court  is  in  session,  he 
may,  by  leave  of  the  court,  give  his  bond  to  the  clerk,  or  enter  into  a 
reoogiitzance  on  tiie  minutes.*^^  Instead  of  taking  bail,  the  marshal 
may  accept  a  deposit  of  the  amount  indorsed  on  the  writ^^ 

When  issued,  the  writ  is  indorsed  with  the  required  amount  of 
security,  which  should  oover  the  sum  really  due,  and  costs.^*  Where 
the  writ  has  been  indorsed  for  a  larger  sum  than  is  due,  the  court  may 
sub^qu^ntly  make  an  order  that  the  security  shall  be  for  so  much 
only  aa  is  really  due,  without  quashing  the  writ.^^ 

§  2279.  Form  of  Bond— Performance. 

The  usual  condition  of  the  bond  is  that  the  defendant  will  not 
depart  from  the  jurisdiction  of  the  court  and  that  he  will  obey  its 
lawful  orders  and  decrees.^'^ 

The  obligation  of  the  bond  is  complied  with  where  the  defendant 
in  the  ne  exeat  remains  within  the  jurisdiction  according  to  the  con- 
dition of  the  bond,  and  his  sureties  are  not  liable  on  the  bond.    In  no 

61717  R.  S.;   Loewenstein  v.  Biern-       &4  3  Ban.  Ch.  Pr.  395.    See  3  Dui.  Ch. 

baum    (ISdO)    Fedl  Cas/Nb.*  8,461a.  Pr.  394. 

iSLewte  «.  Shainwald  (1881)  48  Fed.       &&  In  Union  Mut  Life  Ins.  Co.  v.  KeV 

60a;  In  re  Cohen   (1905)   136  Fed.  999;  logg    (1878)    Fed.   Cas.  No.  14,373,  the 

Union  Mot.  Liffe  Ins.  Co.  v,  Kellogg  (aa  amount  of  the  bond  in  the  writ  of  ne 

stated'   in"  loewenstein    v.    BiemDaum  exeat  was  fixed  at  the  sum  alleged  in 

(lS£il»  Fed.  Cas.  No.  8,4^1a) ;  Patterson  the  bill  to  be  due  to  the  plaintiff; 
V.  UcLanghlin    (1806)    Fed.   Cas.   No.       &«  3  Dan.  Ch.  Pc  394.  ^ 
IO32B;  1  Cranoh,  D.  C.  362.  S7  In  re  Lipk&  (1900)  Itt  Fed;  flSTOi 

(s  Gibson,  Buks  in  Chan.    (2d  «d.) 

SOD* 
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event  are  the  sureties  liable  for  a  greater  sum  than  that  for  which 
the  court  finally  enters  a  decree  in  favor  of  the  plaintiff.*® 

§  2280.  Application  for  Discharge  of  Writ. 

An  application  to  discharge  the  writ  may  be  made  by  the  defend- 
ant either  upon  special  motion  or  by  petition,  of  which  notice  must  be 
given  to  the  plaintiff.*'  Where  the  writ  has  been  irregularly  granted, 
the  defendant  may  move  to  quash  or  discharge  it  for  the  irregular- 
ity.«<> 

If  the  application  is  based  upon  irregularity,  it  may  be  made  before 
answer,  and  may  be  supported  by  affidavit ;  but  in  ordinary  cases,  the 
defendant  must  answer  before  he  can  apply  to  discharge  the  writ,  and 
he  cannot  be  heard  upon  affidavit  unless  the  writ  was  issued  on  a  mat- 
ti»r  arising  after  the  answer  had  been  filed.'* 


§  2281.  OroimdB  of  Siaohai^  on  Merits. 

The  court  will  discharge  the  writ  upon  merits  whenever  it  appears 
that  the  plaintiff  has  no  case,  or  no  case  justifying  the  issuance  of  the 
writ,  or  that  the  defendant  is  not  going  out  of  the  jurisdiction.  It 
will  also  discharge  the  writ  upon  the  defendant's  paying  into  court 
the  sum  claimed  to  be  due.'*  It  may  be  stated  generally  that  what- 
ever would  justify  the  dissolution  of  an  injunction  or  the  discharge  of 
an  attachment  of  property  will  justify  the  discharge  of  a  ne  exeat. ^^ 

§  2282.  Proceedings  Incident  to  Discharge  of  Writ 

When  a  ne  exeat  is  discharged,  the  court  will  order  that  the  bond 
given  by  the  defendant  be  cancelled ;  and  if  the  writ  was  improperly 
granted,  an  inquiry  before  the  master  may  be  directed  to  ascertain  the 
damages  sustained  by  the  defendant.  A  decree  for  these  damages, 
when  ascertained,  will  be  rendered  against  the  plaintiff  and  against 
the  sureties  on  the  ne  exeat  bond  given  by  him  when  the  writ  was 
issued.'* 

S8  Zantzinger  v,  Weightman  (1824)  plaintiff  falsely  and  maliciously  pro- 
Fed.  Gaa.  No.  18,202,  2  Cranch,  C.  C.  cured  a  ne  exeat  to  be  issued  and  caused 
478.  the  penalty  of  the  bond  to  be  fixed  at  a 

69  3  Dan.  Ch.  Pr.  396.  sum  largely  in  excess  of  the  bail  that 

^oGernon  v,  Boecaline  (1807)  2  Wash,  should  have  been  required,  the  declara- 
C.  C.  130.  tion  must  allege  that  the  plaintiff  in 

<i  3  Dan.  Ch.  Pr.  397.  the  ne  exeat  proceedings  acted  without 

«s  3  Dan.  Ch.  Pr.  397.  probable  cause.     Zantsinger  o.  Weight- 

«s  Gibson,  Suits  in  Chan.  (2ded.)  868.  man   (1824)   2  Cranch,  C.  C.  478,  Fed. 
««  Gibson,  Suits  in  Chan.  (2ded.)  808.   Gas.  No.  18,202. 
In  an  action  on  the  case  for  that  tlie 
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2330.  AffidavitA  in  SurrebutUl. 

2331.  Affidavits  Taken  after  Expiration  of  Time  Allowed. 

2332.  Weight  of  Affidavits  and  Other  Proof. 

Use  of  Affidavits  to  Contradict  Answer. 

2333.  Affidavits  Not  Permitted  under  Former  Practice. 

2334.  Exceptions  to  This  Rule. 

2335.  Present  Practice — ^Affidavits  Admissible  to  Show  Danger  of  Injury. 

General  Principles. 

§  2283.  Injnnctiye  Eelief  as  around  of  Equitable  TuriBdiction. 

The  subject  of  injunction,  in  its  broadest  extent,  comprises  a  dis- 
tinct head  of  equity  jurisprudence;  and  full  treatment  of  it  would 
require  a  minute  consideration  of  the  various  grounds  upon  which 
the  jurisdiction  to  grant  the  writ  of  injunction  will  be  exercised.  For 
the  purposes  of  the  present  treatise,  the  discussion  will  be  limited  to 
a  consideration  of  the  nature  of  the  writ  and  of  the  methods  by  which 
it  is  procured  and  made  effective  in  the  federal  courts.  It  is  not 
desirable  or  practicable  to  undertake  to  define  all  the  situations  under 
which  an  injunction  can  be  obtained.  To  do  so  would  require  a  trea- 
tise in  itself,  and  all  that  can  be  here  attempted  is  to  develop  such 
points  of  procedure  as  are  common  to  all  situations  requiring  or 
justifying  the  use  of  the  writ.  It  is  sufficient  to  observe,  in  regard  to 
the  scope  of  the  writ,  that  its  use  is  commensurate  with  the  jurisdic- 
tion of  the  court.  An  injimction  can  be  had  in  any  case  over  which 
the  court  may  assume  jurisdiction,  provided  only  the  situation  is 
such  that  the  use  of  the  writ  is  adapted  to  the  ends  of  justice  in  such 
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case;  and  it  is  fiot  necfessfiry  that  the  jiifisdictiori  of  the  conrf  sBould 
arise  out  of  other  considerations  than  those  upon  which  the  title  fo  the 
writ  of  injunction  rests.  The  claim  to  injunctive  relief  is  ofteto  £ilone 
sufficient  to  support  the  jurisdiction  of  the  court;  for  as  su^ested 
abort6y  injiinCtion  is  a  stibstaritive  head  of  equity  as  well  as  a  writ  or 
ptocess  of  the  court. 

An  asstitnption  6f  jurisdiction  for  the  purpose  of  granting  ati 
injuiiction  justifies  the  court  in  granting  complete  relief  in  respect  of 
the  subject-matter  affected  by  the  injunction.^ 

§  8284.  Iftjunotioiui  ani  Injimctional  Orders. 

An  injunction  is  a  judicial  order,  or  mandate,  granted,  made,  or 
issued  by  a  court  of  equity,  requiring  a  party  to  do  or  refrain  from 
doing  some  specified  act.  It  has  been  defined  as  a  writ  framed  accord- 
ing to  the  circumstances  of  the  case,  commanding  an  act  which  the 
court  regards  as  essential  to  justice,  or  restraining  an  act  which  it 
considers  contrary  to  equity  and  good  conscience.^  In  its  original  and 
technical  sense  the  term  is  to  be  understood  as  referring  to  the  writ 
or  process  by  which  the  court  of  equity  makes  its  injunctive  order  or 
decree  eflFective ;  ^  but  in  a  broader  sense  it  includes  all  orders  or 
decrees  by  which  a  party  is  conmianded  to  do  or  to  refrain  from 
doirig  a  particular  act. 

The  distinction  between  the  \^rit  of  injunction  proper  and  an 
order  or  decree  in  the  nature  of  an  injunction  is  generally  disregarded 
in  practice ;  and  injunctive  orders,  though  not  enforced  by  the  writ  of 
injunction,  are  commonly  called  injunctions.*  By  the  statutes  of 
sonie  bt  ihd  states,  the  writ  of  injunction,  considered  as  a  mere 
prtte^ss,  has  bcefi  entii'ely  abolished;  alid  in  these  jurisdictions  ah 
itfjiillctimi  has  b^ottte  merely  k  fotm  of  an  otdet  of  de<*ree,  rather 
than  a  -WtH.^  Bttt  in  the  federal  coittts  the  writ  or  process  of  ihjnhc- 
tiort  is  still  tised,  in  cOnforrttiity  with  the  anciefit  practiee  of  courts  of 
equity,  fen*  the  purpose  of  enjoining  ot  restfaiiilng  a  party  in  respect 
to  the  matters  specified  in  ftie  writ.  Wheti  used  as  an  ititerloctitory 
and  conservative  process,  the  injunction  is  called  the  "remedial  writ 
of  injunction."  When  the  writ  of  injunction  is  used  to  carry  into 
effect  a  findl  decree,  it  is  kttorwit  fits  thd  "  judicial  writ,"  becatise  it 

1  Dulaneyi?.  Scndder  (C.  C.  A.;  1899)  5  Andrews  v.  Love  (1891)  46  Kan. 
94  Fed.  6,  36  C.  C.  A.  52.  264;  Boyd  v.  State  (1886)  10  Neb.  128; 

>  Parsons  v.  Marye  (1885)^  23*  Fed.  Methodist  Churches  t?.  Barker  (1858)  18 
121,  eiiinp  Jeremy  feq.  .tnr.  307.  N.  Y.  463. 

i  t(i  Ericyc.  of  H  I  Pr,  876,  877. 

4  Ellis  r.  Commander  ()^7)  1  Strobh. 
Eq.  188. 
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issues  after  the  decree  and  is  in  the  nature  of  a  writ  of  execution  of 
the  decree.* 


§  2285.  Authority  of  Federal  Courts  to  luue 

The  power  of  the  federal  courts  of  equity  to  issue  the  writ  of 
injunction  is  not  only  inherent  in  them,  but  is  amply  secured  by  that 
provision  of  the  statutes  which  authorizes  the  federal  courts  to  issue 
all  writs  necessary  for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  usages  and  principles  of  law.^  However,  one 
very  important  limitation  upon  the  power  of  the  federal  courts  to 
issue  the  injunction  is  foimd  in  a  statutory  provision  declaring  that 
the  writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  a  state  court,  except  in  cases  where  such 
injunction  may  be  authorized  by  the  bankrupt  laws.^ 

The  injunction  is  a  due  process  of  law.  Consequently  the  power  of 
a  court  of  equity  to  grant  injunctions  is  not  affected  by  the  constitu- 
tional provision  relating  to  due  process  of  law,  even  though  iA  a 
particular  case  the  court  may  disregard  the  rules  of  equity  and  jus- 
tice in  granting  the  injunction.* 

§  2286.  Practice  Oovemed  by  Federal  Law. 

The  practice  in  the  federal  courts  in  regard  to  the  granting  of 
injunctions  is  governed  exclusively  by  the  federal  laws  and  by  the 
accepted  equity  practice  of  the  federal  courts.^*^ 

§  2287.  Injunction  Operates  against  Person. 

The  writ  of  injunction  is  by  far  the  most  important  and  most  char- 
acteristic of  all  the  processes  used  by  the  court  of  chancery ;  and  it  is 
the  principal  instrument  used  by  this  court  in  the  exercise  of  its 
administrative  and  protective  jurisdiction.  The  process  has  been  well 
termed  "  the  right  arm  of  the  court  of  chancery."  ^*  It  is  based  upon 
the  power  of  the  court  of  equitj^  to  act  in  personam,  or  directly  upon 
the  individual  against  whom  the  writ  is  directed. 

§  2288.  Prohibitory  Injunction. 

As  regards  the  nature  of  the  act  that  is  required  to  be  done,  injunc- 
tions are  said  to  be  either  prohibitory  or  mandatory.    Ordinarily,  the 

«  1  Barb.  Ch.  Pr.  608.  «  Montana  Co.  ».    St.   Louis   etc.  Co. 

'  716  R.  S.  (1804)  152  U.  S.  170.  38  L.  ed.  400. 

8  720  R.  8.  For  cases  bearing  on  the  lo  Payne  r.  Kansas  etc.  R.  Co.  (1891) 

scope  and  application   of   this   statute,  46  Fed.  546,  551. 

see  4  Fed.  Stat.  Anno.  509-517.  n  1  Barb.  Ch.  Pr.  616. 
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injunction  is  merely  preventive  or  prohibitory,  that  is,  it  commands 
the  defendant  to  refrain  from  the  doing  of  some  injurious  act;  and 
it  operates  to  restrain  the  commission  or  continuance  of  an  act  or 
series  of  acts  that,  if  done,  would  result  in  injury  to  the  party  apply- 
ing for  the  injimction.  The  prohibitory  injunction  contemplates  the 
situation  where  a  wrong  is  meditated,  and  its  purpose  is  to  prevent 
that  act  and  preserve  the  existing  status. ^^ 

§  2289.  Kandatory  Injunotion. 

An  injunction  is  said  to  be  mandatory  when  it  requires  the  defend- 
ant to  do  some  affirmative  act  necessary  to  restore  the  subject-matter 
of  the  controversy  to  the  situation  it  was  in  before  the  doing  of  the 
wrongful  act  complained  of.^'  A  mandatory  injunction  is  never 
granted  unless  very  serious  damage  will  ensue  from  withholding 
relief,  and  each  case  must  of  course  depend  on  its  own  circum- 
stances.^^ Mandatory  injunctions  not  infrequently  form  part  of  the 
final  decree  in  equity  causes,  as  where  specific  performance  is  decreed, 
and  an  affirmative  act  is  necessary  to  carry  the  decree  into  effect ;  but 
the  courts  are  very  loath  to  grant  a  preliminary  mandatory  injunc- 
tion prior  to  the  final  decree.  They  will,  however,  often  accomplish 
indirectly  that  which  they  will  not  do  directly;  that  is,  instead  of 
framing  the  order  so  as  to  command  the  doing  of  a  positive  act,  they 
wiU  so  shape  it  as  to  prohibit  the  defendant  from  doing  the  reverse  of 
what  he  is  desired  to  do.^^  Even  then  the  jurisdiction  is  exercised 
with  caution,  and  is  confined  to  cases  where  the  court  of  law  would 
be  unable  to  give  adequate  redress.^^ 

§  2290.  Commoii  Injnnetion. 

.  As  r^ards  the  conditions  under  which  injunctions  could  be  pro- 
cured, a  distinction  was  recognized  in  the  English  practice  between 
what  was  called  the  common  injunction  and  what  was  called  the 
special  injunction.  The  common  injunction  was  issued  only  in  suits 
brought  to  restrain  an  action  at  law  or  to  enjoin  the  enforcement  of  a 

IS  Northern  Indiana  R.  Co.  v,  Mich-  Co.  r.  Clarence  R.  Co.  (1S44)  1  Coll.  Ch. 

igan  Cent.  R.  Co.  (1S53)   15  How.  243,  Caa.  507;  Westminster  BT3rmbo  etc.  Co. 

14  L.  ed.  679;    Lacassagne  r.    Chapuis  v.  Clayton  (1866)  36  L.  J.  Ch.  N.  S.  476. 

(1S92)   144  U.  S.    124,  36   L.  ed.    370;  is  Spencer    9.    London   etc.    R.    Co. 

Cherokee  Nation  v.  Georgia    (1831)    5  (1836)  8  Sim.  193;  Rankin  v.  Huskiswm 

Pet.  78,  8  L.  ed.  53.  (1830)   4  Sim.  13;  Lane  v.  Newdigata 

IS  In  re  Lennon  (1897)  166  U.  S.  556,  (1804)   10  Ves.  Jr.  192. 

41  L.  ed.  1113.  KGibeon,  Suite  in  Chaa.   {2d  ed.) 

14  DurreU  v.  Pritchard  (1865)  L.  R.  1  803. 
CHi.  244;  Great  North  of  England  etc  R. 


1344  FEDERAL  feQtrtlTf  PTtACTICE.  t§§  2201,  ^2§S 

jttdgtnent  obtained  in  a  court  of  law ;  and  it  could  be  had  only  where 
the  defendant  in  such  a  bill  made  default  either  by  failing  to  appear 
at  by  failifig  to  demuf,  plead,  or  answer  within  the  time  limited  by 
law,  after  baring  been  duly  served  with  a  subpoena.  This  injunction 
c?oiild  also  be  had  whete  the  defendant  put  in  an  answer  that  Was 
afterwards  adjudged  to  be  insufficient,  aii  insufficient  answer  being 
considered  equivalent  to  no  answer  at  all.  The  distinguishing  feature 
of  the  common  injunction  was  that  it  could  be  obtained  upon  a  motion 
as  of  course ;  and  no  notice  to  the  party  to  be  afiected  by  the  injunc- 
tion was  necessary.*^ 

§  2291.  Special  Injunction. 

All  other  injunctions  than  such  as  were  obtained  on  motioii  aa  of 
course,-  under  the  conditions  above  stated^  were  called  special  injunc- 
tions. These  were  ilot  grantable  as  of  course,  but  onlt  upoh  the 
spec^ial  facts  of  each  case,  and  upon  formal  motion,  of  which  the  other 
party  was  required  to  be  given  due  notice.  The  granting  of  special 
injunctions  was  considered  to  be  always  a  mattet  of  judicial  distcre- 
tion ;  and  good  grounds  for  the  order  had  to  be  shown  in  the  bill  and 
affidavits,  or  in  the  bill  and  aliswer*^^ 

§  2292.  Oommon  and  Special  Injnnotions  in  Federal  Practice. 

The  distinction  between  common  injunctions  and  special  injtrtic* 
tiolis  is  of  little  importance  in  the  federal  courts,  though  some  notice 
of  it  appeats  in  equity  rule  55.  By  an  eafly  act  of  Congress  it  was 
declared  that  the  writ  of  injunction  should  Hot  be  granted  in  any 
case  "  without  reasonable  previous  notice  to  the  adverse  party,  or  his 
attorney,  of  the  time  and  place  of  moving  for  the  same.'^  *•  While 
this  statute  was  in  foroe^  no  sort  of  injunction  could  properly  be  con- 
sidered as  being  grantable  as  of  course;  and  hence  all  injunctions 
granted  by  the  federal  courts  had  U  be  considered  special  injuno- 
tions.^** 

When  equity  rule  55  was  promulgated  in  1842,  a  provision  in  con- 
formity with  the  practice  of  the  English  chancery  was  incorporated 
in  it,  recognizing  the  common  injunction  and  declaring  that  such 
injunction  could  be  issued  as  of  course  upon  the  failure  of  the  defend- 
ant (in  a  suit  to  enjoin  proceedings  at  law)  to  plead,  answer,  or 
demur.    Kow  so  long  as  the  statute  above  referred  to  continued  in 

17  i  thin.  Gh.  Pr.  27(t-270.  "  Perry  v.  Parker  (1846)  1  Woodb.  k 

18  3  Dan.  Ch.  Pr.  297,  M.  280;  Lawtebce  v.  Bowman  (1868)  I 

19  Act  of  March  2,  1793,  ch.  22,  sec.  6.  McAU.  419« 
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force,  this  provision  of  equity  rule  55  could  hardly  be  considered  as 
being  effective,  because  in  so  far  as  it  authorized  the  granting  of  an 
injunction  without  notice,  it  was  clearly  repugnant  to  the  statute. 
However,  the  statutory  provision  in  question  was  repealed  upon  the 
adoption  of  the  Kevised  Statutes,*^  and  as  a  consequence  the  provi- 
sion in  equity  rule  55,  authorizing  the  granting  of  the  common 
injunction  upon  default,  has  come  to  be  effective.  But  the  subject  of 
common  injunctions  is  not  of  any  great  importance  in  modem  prac- 
tice. 

§  2283.  Bestraining  Order. 

As  used  in  the  federal  courts,  injunctions  may  be  conveniently 
divided  into  three  classes:  (1)  Bestraining  orders,  (2)  preliminary 
injunctions,  (3)  final  injunctions.  The  restraining  order  is  a  tem- 
porary, or  interlocutory,  order  issued  upon  an  ex  parte  order  of  the 
court,  or  judge.  Its  sole  purpose  is  to  restrain  the  person  against 
whom  it  is  granted  from  the  doing  of  some  particular  act  during  the 
time  an  application  for  a  preliminary  injunction  is  pending. 
Restraining  orders  are  issued  under  the  authority  of  section  718  of 
the  Bevised  Statutes,  and  notice  to  the  party  against  whom  the 
restraining  order  is  obtained  is  unnecessary.  The  granting  of  a 
restraining  order  does  not  contemplate  the  continuance  of  such  order 
in  force  throughout  the  whole  litigation,  but  only  until  the  regular 
motion  for  a  preliminary  injunction  can  be  heard  on  due  notice.  It 
may  be  noted  that  the  term  '^  restraining  order  ''  is  sometimes  incor- 
rectly used  where  the  ordinary  preliminary  injunction  is  meant.'' 

§  2284.  Preliminary  Injimotion. 

The  preliminary  injimction  is  an  interlocutory  order,  or  writ 
issued  in  pursuance  of  such  interlocutory  order,  granted  at  any  time 
during  litigation  and  before  the  final  hearing  and  decree  on  the 
merits.**  In  the  federal  practice,  preliminary  special  injunctions 
are  granted  only  upon  motion,  and  after  due  notice  to  the  party  to  be 
affected.**  The  preliminary  injunction  is  frequently  spoken  of  as  a 
provisional  injunction ;  it  is  also  called  interlocutory  injimction. 

SI  The  provision  in  question  was  re-  S2  See,  e.  g.,  Indianapolis  Qas  Go.  v, 

pealed  by  the  failure  of  the  revisers  to  Indianapolis   (1897)  82  Fed.  245;  Charles 

incorporate  it  in  the  Revised  Statutes  v.  City  of  Marion   (1899)   98  Fed.  166. 

and  by  the  adoption  of  section  716  R.  S.,  <>  Adams  v.    Crittenden     (1881)     17 

which  is  repugnant  to  the  former  pro-  Fed.  42. 

vision.    Tuengling  v,  Johnson  (1877)  1  <«  Though  the  original  statutory  pro- 

Hughes  610.  vision  prohibiting  the  issuance  of  in- 
Eq.  Prac  Vol  XL— 85, 
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§  2295.  Final  Injunction. 

The  final  injunction  is  granted  only  at  a  final  hearing  on  the 
merits.  It  forms  a  part  of  the  final  decree  in  all  cases  where  an 
injunction  has  heen  prayed  for  in  a  bill  and  the  case  is  such  as  to 
justify  the  granting  of  it.  The  final  injunction  is  usually  perpetual, 
and  it  acts  as  a  continual  inhibition  on  the  party  against  whom  it  is 
granted,  restraining  him  from  the  assertion  of  some  assumed  right 
or  perpetually  enjoining  him  from  the  commission  of  an  act  that 
would  be  contrary  to  equity  and  conscience. 

§  2296.  Statute  and  Snle  Ctoyeming  Issuance  of  Injunctions. 

The  issuance  of  the  writ  of  injunction  as  a  provisional  remedy  in 
the  federal  courts  is  governed  by  the  following  statute  and  rule. 

1.  Revised  Statutes,  section  719:  Writs  of  injunction  may  be  granted  by  any 
justice  of  the  supreme  court  in  cases  where  they  might  be  granted  by  the  supreme 
court;  and  by  any  judge  of  a  circuit  court  in  cases  where  they  might  be  granted 
by  such  court.  But  no  justice  of  the  supreme  court  shaU  hear  or  allow  any  appli- 
cation for  an  injunction  or  restraining  order  in  any  cause  pending  in  the  circuit 
to  which  he  is  allotted,  elsewhere  than  within  such  circuit,  or  at  such  place  out- 
side of  the  same  as  the  parties  may  stipulate  in  writing,  except  when  it  cannot 
be  heard  by  the  circuit  judge  of  the  circuit  or  the  district  judge  of  the  district. 
And  an  injimction  shall  not  be  issued  by  a  district  judge,  as  one  of  the  judges  of 
a  circuit  court,  in  any  case  where  a  party  has  had  a  reasonable  time  to  apply 
to  the  circuit  court  for  the  writ;  nor  shall  any  injunction  so  issued  by  a  district 
judge  continue  longer  than  to  the  circuit  court  next  ensuing,  unless  so  ordered  by 
the  circuit  court. 

2.  Equity  rule  55 :  Whenever  an  injunction  is  aslced  for  by  the  bill  to  stay  pro- 
ceedings at  law,  if  the  defendant  do  not  enter  his  appearance  and  plead,  demur,  or 
answer  to  the  same  within  the  time  prescribed  therefor  by  these  rules,  the  plain- 
tiff shall  be  entitled  as  of  course,  upon  motion,  without  notice,  to  such  injunction. 
But  special  injunctions  shall  be  grantable  only  upon  due  notice  to  the  other 
party,  by  the  court  in  term,  or  by  a  judge  thereof  in  vacation,  after  a  hearing, 
which  may  be  ex  parte  if  the  adverse  party  does  not  appear  at  the  time  and  place 
ordered.  In  every  case  where  an  injunction— either  the  common  injunction  or  a 
special  injunction — is  awarded  in  vacation,  it  shall,  unless  previously  dissolved 
by  the  judge  granting  the  same,  continue  until  the  next  term  of  court,  or  until  it 
is  dissolved  by  some  other  order  of  the  court. 

Junctions  otherwise  than  upon  due  no-  hearing  upon  an  application  for  an  in- 
ice  has  been  repealed,  equity  rule  55  junction  can  be  ex  parte,  if  the  adverse 
still  requires  that  due  notice  shall  be  party  does  not  appear  at  the  time  and 
ffiven  to  the  other  party  before  the  grant-  place  noticed  for  the  hearing  of  the  ap- 
ing  of  any  special  injunction.    But  the  plication.     Equity  Rule  55. 
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§  2297.  Injunction  Granted  by  Supreme  Court  Justice. 

Originally  a  justice  of  the  supreme  cjourt  could  grant  an  injunc- 
tion at  any  place  in  or  out  of  the  circuit  in  which  the  suit  was  insti- 
tuted; but  by  the  statute  above  quoted,  his  authority  to  grant  an 
injunction  elsewhere  than  within  iihe  circuit  is  restricted  to  cases 
where  the  parties  stipulate  for  a  hearing  before  him  out  of  the  cir- 
cuit, or  where  the  parties  cannot  present  their  applicajtion  to  the  cir- 
cuit or  district  judge.  When  the  circuit  and  district  judges  are  both 
absent,  the  supreme  court  justice  may  hear  the  application  whereso- 
ever he  may  be.** 

§  2298.  Injunction  Granted  by  District  Judge. 

The  limitation  contained  in  the  statute  on  the  power  of  the  dis- 
trict judge  to  issue  an  injunction  applies  only  to  the  case  where  the 
district  judge  acts  in  vacation  and  in  his  capacity  as  district  judge. 
A  district  judge,  acting  as  a  judge  of  the  circuit  court,  can  issue  the 
writ  as  fully  and  freely  as  any  circuit  judge  or  xxircuit  justice,  acting 
in  the  same  capacity,  could  issue  it.^®  A  writ  issued  by  the  circuit 
court  held  by  a  district  judge  is  issued  by  the  court  and  not  by  the 
district  judge.27 

The  action  of  a  district  judge,  while  holding  the  circuit  court,  in 
refusing  to  dissolve  an  injunction  previously  granted  by  himself  is  as 
effectual  to  continue  the  injunction  in  force  as  if  the  order  had  been 
made  by  the  full  circuit  bench.*^ 

§  2299.  Injunction  Granted  by  Circuit  Judge. 

Though  a  circuit  judge  has  ample  authority  to  grant  an  injunction 
in  vacation,  such  an  injunction  will  not  be  granted  when  the  party 
has  an  opportunity  to  apply  in  a  reasonable  time  to  the  circuit  court 
sitting  in  term  time;  and  the  fact  that  the  court  when  it  convenes 
will  be  presided  over  by  a  district  judge  is  immateriaL^* 

25  SearleB  v.  Jacksonville  etc.  B.  Co.  >8  Parker  v.  Judges  (1827)  12  Wheat. 

(1873)     2  Woods  621,    Fed.    Cas.    No.  561,  6  L.  ed.  729;  Industrial  etc.  Guar- 

12,586;   U.  S.  v.  Louisville  etc.  Canal  anty  Co.  v.  Electrical  Supply  Co.  (C.  C. 

Co.    (1873)   4  Dili.  601,  Fed.  Cas.   Xo.  A.;  1893)  68  Fed.  732.  7  C.  C.  A.  471. 

15,633.  «9  Goodyear  Dental  Vulcanite  Co.  v. 

2<Gray  v.  Chicago  etc.  R.  Co.  (1864)  Folsom    (1880)    3    Fed.    509, 
Woolw.  63,  Fed.  Cas.  No.  5,713. 

>7  Goodyear  Dental  Vulcanite  Co.  v. 
Folsom    (1880)    8    Fed.    500. 
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§  2300.  Duration  of  Injunction  Granted  in  Vacation* 

The  judges  of  the  supreme  court  have  the  power  to  grant  interlocu- 
tory injunctions  during  vacation  that  will  not  expire  with  the  vaca- 
tion.^®  Injunctions  granted  in  vacation  by  district  judges  do  not  con- 
tinue longer  than  to  the  circuit  court  convening  next  after  the  grant- 
ing of  the  injunction.  This  is  settled  by  an  express  provision  of  the 
statute  above  quoted.  Upon  the  question  whether  the  efficacy  of  an 
injunction  granted  by  a  district  judge  ceases  immediately  upon  the 
convening  of  the  court  and  the  commencement  of  the  new  term  or 
whether  it  continues  in  force  during  the  term,  the  statute  is  not  clear. 
It  is  commonly  understood,  however,  as  referring  to  the  conmience- 
ment  of  the  term.^^  It  thus  becomes  important  for  a  party  who  has 
obtained  an  injunction  from  a  district  judge  in  vacation  to  apply  at 
once  upon  the  convening  of  the  court  for  an  order  continuing  the 
injunction  in  force;  and  undoubtedly  the  statute  must  be  construed 
to  give  him  a  reasonable  time  for  the  making  of  such  a  motion. 

In  limiting  the  duration  of  the  injunction  granted  in  vacation  time 
to  the  commencement  of  the  ensuing  term,  the  statute  refers  only  to 
injunctions  granted  by  district  judges.  So  far  as  this  statute  is  con- 
cerned, the  circuit  judges  have  the  power  to  issue  injunctions  that  will 
run  on  beyond  the  opening  of  the  ensuing  term  and  continue  in  force 
until  they  are  dissolved  by  the  court.  Equity  rule  55,  however,  con- 
tains a  provision  that  seems  to  have  been  generally,  though  no  doubt 
erroneously,  understood  as  limiting  injunctions  granted  by  circuit 
judges  in  vacation  in  the  same  way  that  the  statute  limits  injunctions 
granted  by  district  judges.  This  rule  siys  that  in  every  case  where 
an  injunction  is  awarded  in  vacation,  it  shall,  unless  previously  dis- 
solved by  the  judge  granting  the  same,  continue  until  the  next  term  of 
the  court,  or  imtil  it  is  dissolved  by  some  other  order  of  the  court. 
It  will  be  noted  that  the  point  of  view  indicated  in  this  provision  is 
entirely  diflFerent  from  that  indicated  in  the  similar  provision  in  the 
statute ;  for,  whereas  the  statute  contemplates  putting  a  limit  on  the 
duration  of  injunctions  granted  by  district  judges,  so  that  they  shall 
not  continue  too  long,  the  rule,  on  the  other  hand,  contemplates  that 
the  duration  of  the  injunction  shall  not  be  too  short.  The  object  of 
the  rule  is  to  make  it  certain  that  injunctions  granted  in  vacation  shall 
continue  in  force  at  least  until  the  opening  of  the  ensuing  term.    The 

so  Gray  v.  Chicago  etc.  R.  Co.  (1864)  Land  Co.  (C.  C.  A.;  1895)  65  Fed.  645, 

Woolw.  63,  Fed.  Cag.  No,  5,713.  13  C.  C.  A.  73;  U.  S.  v.  Weber  (1902) 

»iGray  t?.  Chicago  etc.  R.  Co.  (1864)  114  Fed.  961, 
1    Woolw.    66}    Dreutzer   r,   Frankfort 
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rule  does  not  inhibit  the  judge  granting  the  injunction  from  giving  it 
a  longer  duration  than  to  the  next  term ;  but  on  the  contrary,  the  rule 
plainly  implies  that  the  court  may,  if  it  sees  fit,  make  an  injunctive 
order  that  shall  continue  in  force  after  the  opening  of  the  term  and 
until  it  is  dissolved.  Where  the  injunction  is  so  framed  and  ordered 
by  a  circuit  judge,  it  will  undoubtedly  continue  in  force  until  dis- 
solved, notwithstanding  the  arrival  of  the  ensuing  term.*^  The  terms 
of  the  rule  are  broad  enough  to  apply  to  injunctions  granted  by 
both  district  and  circuit  judges ;  but  a  district  judge  cannot  make  an 
injunction  that  will  be  eflFective  beyond  the  ensuing  term,  for  on  this 
point  the  rule  is  controlled  by  the  statute. 

§  2801.  Effect  of  Injunction  against  Judgment  at  Law. 

An  injunction  against  a  judgment  at  law  does  not  operate  as  a 
supersedeas  of  the  judgment.  The  plaintiff  in  the  judgment  aft  law 
may  therefore  proceed  to  execution,  and  the  validity  of  the  process  is 
not  thereby  endangered.  But  undoubtedly  the  court  of  law  would 
upon  a  proper  showing  stay,  the  proceedings ;  and  the  plaintiff  who 
would  proceed  to  disobey  the  injunction  would  of  course  incur  the 
penalty  of  contempt  in  the  court  of  equity.^* 

Preliminary  Steps  in  Procuring  Injunction* 

§  2S02.  Injunctioii  Orantable  Only  upon  Snit  Bronght. 

The  first  step  in  the  procurance  of  an  injunction  consists  in  the 
filing  of  a  bill ;  and  there  is  said  to  be  no  instance  of  this  writ  having 
been  granted  in  modem  times  in  the  English  chancery  without  the 
institution  of  a  suit.'*  Certainly  it  is  always  necessary  that  there 
should  be  a  suit  presently  instituted  or  one  already  pending  such  as 
to  justify  the  granting  of  the  writ  as  an  incident  to  that  suit. 

§  2308.  Prayer  for  lunance  of  Writ. 

The  second  requisite  is  that  the  bill  upon  which  the  injunction  is 
sought  should  be  specifically  framed  as  an  injunction  bill  and  should 

32  But  as  suggested  in  the  text  the  >>  Story,   J.    in   Boyle    v,    Zacharie 

rule  in    question    has    sometimes    been  (1832)  6  Pet.  658,  8  L.  ed.  536. 

understood  as  limiting  the  power  of  the  >«  1  Smith,  Ch.  Pr.  (2d  ed.)  586. 

circuit  judge  in  the  same  way  that  the  The  granting  of  injunctions  without  a 

statute  limits  the  power  of  a  district  bill  was  one  of  the  articles  of  im  peach - 

judge.    Gray  v.  Chicago,  Iowa  etc.  R.  Co.  ment  against  Cardinal  Wolsey.    Fletch- 

(1864)   1  Woolw.  67,  68.  tr,  £q.  &  Pr.  499. 
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contain  a  special  prayer  asking  for  the  injunction.**  The  prayer  for 
general  relief  is  not  sufficient  to  authorize  the  granting  of  the  writ*^ 
This  rule,  however,  applies  more  specially  to  the  provisional  writ  of 
injunction,  or  injunction  pendente  lite.  Upon  finally  adjudicating  a 
cause  and  upon  granting  relief  appropriate  to  the  case  made  in  the  hill 
and  established  by  the  proof,  the  court  will  frequently  interpose  by 
injunction,  although  it  is  not  prayed  for  in  the  bill.*^ 

According  to  the  practice  of  the  English  chancery,  it  was  required 
that  the  prayer  for  relief  should  be  repeated  in  the  prayer  for 
process ;  '*  but  the  necessity  for  this  recital  in  the  prayer  for  process 
has  been  dispensed  with  by  equity  rule  23,  and  it  is  sufficient  that  the 
prayer  be  contained  in  the  prayer  for  relief, 

g  2304.  Exceptions  to  Bnle  Beqniring  Special  Prayer. 

The  rule  prohibiting  the  granting  of  the  provisional  writ  of  injunc- 
tion, or  injunction  pendente  lite,  where  it  is  not  specially  prayed  for, 
is  subject  to  some  exceptions.  For  instance,  where  a  court  has 
acquired  jurisdiction  over  the  parties  and  over  the  subject-matter,  it 
may  always  interfere  to  protect  the  subject-matter  of  the  suit  and  for 
the  poirpose  of  controlling  the  proceedings  before  it,  although  no 
injunction  has  been  prayed  for.  When  thus  used  the  writ  is  not  so 
much  an  instrument  of  relief  to  one  or  the  other  party,  as  it  is  a 
means  by  which  the  court  controls  the  proceedings  in  the  cause  before 
it.  Instances  of  this  use  of  the  injunction  frequently  occur  in 
receivership  proceedings  and  in  cases  of  foreclosure.  So,  where  the 
court  has  undertaken  the  administration  of  an  estate,  it  may  restrain 
a  creditor  who  is  not  a  party  to  the  suit  from  proceeding  against  the 
estate  for  his  own  individual  debt.** 

§  2305.  Allegations  of  Injunction  Bill. 

The  allegations  of  the  bill  seeking  an  injunction  should  be  suf- 
ficiently full  and  precise  to  make  out  a  case  for  the  issuance  of  such 

•5  Equity  Rule  21.  tury,  it  became  permissible,  in  suits  for 

•«  3  Dan.  Ch.  Pr.  301;  1  Dan.  Oh.  Pr.  the  administration  of  an  estate,  for  a 

^2.  party  to  such  suit  (as,  for  instance,  an 

S7  1  Dan.  Ch.  Pr.  603;  Gaines  v.  Hale  executor,  administrator,  heir,  legatee,  or 

(1870)    26  Ark.   199.  creditor)  to  obtain  in  that  suit  and  up- 

88  Wood  !?.  Beadell  (1829)  3  Sim.  273;  on  mere  motion,  an  injunction  to  re- 
Walker  V.  Devereaux  (1833)  4  Paige  strain  a  creditor  of  the  estate  from  pros- 
229.  ecuting  an  action  at  law.    This  practice 

*9  By    an    anomalous    practice    that  dispensed  with  the  filing  of  an  independ- 

grew  up  in  the  English  court  of  chancery  ent  bill ;    but  it  was  only  allowed  in 

in  the  latter  part  of  the  eighte^ith  cen-  cases  where  there  was  a  pending  8uit  in 
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extraordinary  process.  Such  a  bill  is  not  only  a  pleading  but  con- 
tains matter  to  be  used  as  an  affidavit  upon  the  application  for  the 
injunction.  As  a  pleadings  the  bill  should  show  a  clear  right  to 
relief  against  the  wrong  complained  of ;  and  as  an  affidavit^  it  should 
set  forth  in  detail  the  facts  and  circumstances  of  the  case  in  such  way 
as  to  make  clear  the  nature  of  the  wrong  and  to  show  that  irreparable 
injury  will  be  done  if  the  writ  is  not  granted.  Being  a  harsh  rem- 
edy, an  injunction  will  not  be  granted,  except  upon  a  clear  prima 
facie  case,  and  upon  positive  averments  of  the  equities  upon  which  the 
application  is  based.^^  The  bill  must  show  that  the  plaintiff  has  no 
adequate  remedy  at  law.*^ 

§  2806.  Allegations  Must  Be  Specific. 

The  bill  must  set  forth  facts ;  and  mere  allegations  of  conclusions 
will  not  avail.*^  It  is  not  sufficient  to  allege  the  bare  fact,  for 
instance,  that  the  acts  complained  of  are  invalid,  that  the  defendant 
has  been  or  is  guilty  of  an  abuse  of  trust,  that  a  mistake  has  been 
committed,  that  the  defendant  has  erected  and  is  maintaining  a 
nuisance,  or  has  committed  and  is  committing  waste ;  but  in  each  par- 
ticular instance,  such  facts  must  be  alleged  as  will  enable  the  court 
to  determine  that  the  grounds  relied  upon  for  an  injunction  actually 
exist*^ 

§  2807.  Statements  Xade  on  Information  and  Belief. 

Allegations  made  upon  information  and  belief  are,  as  a  rule, 
insufficient.  In  the  ordinary  injunction  bill,  which  is  sworn  to  by 
the  plaintiff,  it  is  necessary  to  state  the  facts  on  which  the  application 
is  based  in  positive  and  direct  terms,  and  as  being  within  the  plain- 
tiff's personal  knowledge.  But  this  rule  is  not  always  insisted  upon, 
and  is  subject  to  exceptions.  Thus  where  discovery  is  sought,  and  the 
facts  appear  to  lie  in  the  defendant's  knowledge,  a  statement  that  the 
plaintiff  is  informed  and  believes  that  a  fact  is  true  and  that  he  there- 
fore charges  the  fact  to  be  true,  is  enough.^^  And  in  any  case  where 
the  matters  do  not  lie  within  the  personal  knowledge  of  the  plaintiff, 

which  the  creditor  could  come  in  and  Cranch  C.  C.  394;  Woodman  v*  Kil- 
prove  his  claim.  3  Dan.  Ch.  Pr.  298,  bourn  Mfg.  Co.  (1867)  1  Bias.  546; 
299.  Wilkinson  V.  Dobbie   (1874)  12  Blatchf. 

4<»Qib8on,   Suits   in   Chan.    (2d  ed.)    298;  St.  Louis  Type  Foundry  tJ.  Carter 
838.  etc  Printing  Co.   (1887)   31  Fed.  524. 

41  Francis  r-  Flinn  (1886)   118  U.  S.       *«  10  Encyc.  of  PI.  and  Pr.  p.  927. 
385,  30  L.  ed.  165.  **  Campbell    v.    Morrison     (1838)     7 

42  Wilson     V,     BasUble      (1806)      1   Paige  167. 
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he  may  allege  those  matters  upon  information  and  belief;  ***  but  the 
statements  of  the  bill  as  to  such  matters  should  be  corroborated  as  far 
as  possible  by  the  affidavits  of  persons  having  personal  knowledge.^^ 

§  2308.  Ho  Injiinotion  on  Befective  Bill. 

An  injunction  will  not  be  granted  in  any  case  where  the  bill  is  so 
far  defective  as  to  be  demurrable,  and  the  defect  is  pointed  out ;  *^ 
and  sometimes  the  fact  that  a  bill  is  general  and  lacking  in  specific 
averments  will  be  taken  as  supplying  a  good  reason  for  refusing  an 
injunction,  though  the  bill  is  not  actually  demurrable  for  want  of 
equity.*® 

Any  demurrable  defect  in  the  allegations  of  an  injunction  bill  may 
be  cured  by  amendment ;  *^  and  if  the  bill  should  fail  to  contain  a 
prayer  for  an  injunction,  this  defect  may  be  amended  at  the  time  of 
the  application  for  the  injunction,  though  the  absence  of  the  prayer 
does  not  make  the  bill  demurrable  as  a  bill  for  relief .^^ 

§  2309.  Veriftoation  of  BiU. 

The  bill  should  be  duly  verified  by  the  oath  of  the  plaintiff,  or  of 
his  agent,  or  attorney,  having  knowledge  of  the  facts.  The  purpose  of 
the  oath  is  to  entitle  the  plaintiff  to  use  the  bill  as  a  sort  of  affidavit, 
upon  the  application  for  the  writ  of  injunction.  The  oath  is  not 
necessary  in  so  far  as  the  bill  merely  seeks  relief.  A  bill  seeking 
injunctive  relief  is  therefore  never  demurrable  for  lack  of  verifi- 
cation; and  a  permanent  injunction  can  be  granted  as  final  relief 
regardless  of  whether  the  bill  is  verified  or  not.^* 

On  an  application  for  a  temporary  injunction,  the  fact  that  the  bill 
is  unverified  has  been  held  to  be  of  no  consequence  where  the  defend- 
ant merely  demurs  to  the  bill.  The  demurrer  admits  the  allegations 
of  the  bill  to  be  true,  and  therefore  verification  is  unnecessary.*^^ 

Application  for  Temporary  Restrairdng  Order* 

§  2310.  Filing  Bill — ^Applioation  for  Bestraining  Order. 

A  restraining  order  cannot  be  granted,  or  at  least  cannot  be  made 
effective,  until  the  bill  has  been  filed.    This  does  not  mean  that  the 

4S  10  Encyc.  of  PI.  and  Pr.  p.  990.  60  Wood   o.   Beadell    (1829)    3   Sim. 

4<6ibBon,   Suits   in  Chan.    (2d  ed.)  273. 

S28.  siWoodworth  v.  Edwards    (1847)    3 

47  Brooks  V.  Oliara    (1881)    8   Fed.  Woodb.  &  M.  120;  Hughes  v.  Railroad 
629.  Co.   (1883)   18  Fed.  106;  Black  v.  Allen 

48  United  States   v.  Jellico   etc.   Co.  Co.    (1890)    42  Fed.  618,  9  L.R.A.  433. 
(1890)  43  Fed.  898.  (>Cobb    v.    Clough    (1897)    83   Fed. 

49  Meyers  v.  Shidds    (1894)    61  Fed.  604. 
713. 
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bill  must  be  filed  in  the  clerk's  office  before  the  application  is  laid 
before  the  court,  or  judge.  In  fact  a  very  common  practice  is  first 
to  present  the  bill  to  the  judge  and  get  his  fiat  for  a  restraining  order. 
The  judge,  upon  granting  the  fiat  for  the  restraining  order,  merely 
indorses  an  order  for  the  writ  to  issue  upon  the  bill  being  filed,  and 
upon  the  execution  of  such  bond  as  he  sees  fit  to  require.  The  bill  is 
then  taken  to  the  clerk^s  office,  and  a  subpoena  is  issued  at  the  same 
time  as  the  restraining  order,  and  both  are  served  upon  the  defend* 
ant  together.*^^  At  the  same  time  the  defendant  should  be  served  with 
notice  of  the  motion  for  a  preliminary  injunction,  if  such  notice  has 
not  been  already  otherwise  served.^*  The  temporary  restraining 
order  may  be  served  at  the  same  time  as  notice  of  the  application  for 
the  appointment  of  a  receiver.*^* 

UnivermU  Savings  d  Trust  Co,  v.  Stonebumer  (C.  C.  A.;  1902)  113  Fed.  251, 
51  C.  C.  A.  20S:  A  bUl  having  been  prepared  was  submitted  to  the  judge  of  the 
circuit  court  at  chambers  with  a  request  for  a  restraining  order.  Upon  due  con- 
sideration of  the  biU  the  court  granted  the  order.  The  biU  was  not  actuaUy 
filed  with  the  cleric  until  two  days  later.  A  subpoena  was  then  issued.  The 
restraining  order  was  issued  at  the  same  time  as  the  subpoena  and  both  were 
served  on  the  defendant  together.  It  was  held  that  the  restraining  order  was  not 
rendered  invalid  by  the  fact  that  it  was  given  out  by  the  judge  before  the  biU 
was  filed.  6< 


§  2311.  Bond  to  Indemnify  Defendant. 

Upon  granting  a  fiat  for  a  restraining  order  the  court  may,  in  its 
discretion,  require  the  plaintiff  to  execute  a  bond  with  good  security 
to  indemnify  the  defendant  for  any  loss  he  may  sustain  by  reason  of 
the  wrongfid  suing  out  of  the  restraining  order.^^ 

Bs  The  restraining  order  of  the  fed-  for  the  Northern  District  of  California, 
eral  courts  is  the  same  in  substance  as  there  is  an  explicit  provision  to  the 
the  preliminary  eo  parte  injunction  effect  that  no  application  for  a  restrain- 
sometimes  granted  in  the  English  chan-  ing  order  or  preliminary  injunction 
oeiy  at  the  institution  of  the  suit.  In  shall  be  entertained  bv  the  court  or 
the  practice  of  that  court  it  was  custom-  judge  until  after  a  bill  has  been  filed 
ary  to  serve  the  injunction  at  the  same  in  the  clerk's  office  and  a  subpcena  is- 
time  as  the  subpoena.    3  Dan.  Ch.  Pr.  353  sued  thereon.    This  rule  of  course  sup- 

K4  Yucngling    r.    Johnson     (1877)     1  plies   a  rule   for   the  guidance   of  •  the 

Hughes    007,    Fed.    Cas.    No.     18,195;  judges;  but  clearly,  if  a  judge  saw  fit 

Joseph  Dry  Groods  Co.  v.  Hecht   (C.  C.  not  to  follow  the  rule  in  any  case,  the 

A.;  1003)  57  C.  C.  A.  54,  120  Fed.  760.  restraining    order    would    be    entirely 

BS  North  American  Land  etc.  Co.  v,  valid,  if  issued  and  made  effective  upon 

Watkina  (G.  C.  A.;  1901)   48  C.  C.  A.  or  after  the  filing  of  the  bill,  though 

254,  100  Fed.  101 ;  Cabaniss  v.  Reco  ^lin.  previously  entertained. 
Co.   (0.  C.  A.;  1902)   54  G.  C.  A.  190,       s?  Consolidated     Fruit    Jar     Co.     v. 

116  Fed.  318.  Whitney  (1874)  Fed.  Cas.  No.  3,132. 

6<  In  Rule  No.  20  of  the  Circuit  Court 
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§  2312.  Conrideratiom  Affecting  Ezeroise  of  Tndioial  Diicretios. 

The  object  of  a  restraining  order  is  to  preserve  the  status  qiw  while 
the  application  for  a  preliminary  injunction  is  pending.'®  It  should 
only  be  granted  where  there  is  shown  to  be  danger  of  irreparable 
injury  from  the  delay  incident  to  the  giving  of  the  notice  of  the 
motion  for  the  injunction.'®  The  granting  of  a  restraining  order,  in 
anticipation  of  the  hearing  on  a  tnotion  for  an  injunction,  is  a  serious 
exercise  of  power ;  and  it  should  not  be  granted  except  upon  a  moral 
certainty  of  irreparable  injury  if  it  be  refused.  Nor  should  the 
writ  be  continued  in  force  when  it  is  made  to  appear  that  such  a 
result  is  not  imminent.'^  The  restraining  order  should  never  be 
granted  where,  upon  the  facts  shown  in  the  bill,  no  pressing  necessity 
appears  to  exist ;  **  and  where  the  filing  of  the  bill  itself  creates  a  lis 
pendens  in  favor  of  the  plaintiff  that  will  fully  protect  his  rights,  a 
restraining  order  will  not  be  allowed.^* 

The  circumstance  that  a  restraining  order  will  do  no  harm  to  the 
party  against  whom  it  is  aimed  is  not  sufficient  to  justify  granting  it. 
There  must  affirmatively  appear  to  be  some  necessity  for  granting  it 
and  that  it  would  do  the  other  party  some  good.  Otherwise  the 
issuance  of  it  would  be  vain.'^ 

§  2313.  Validity  of  Order  as  Affected  by  Turifldiotion  of  Court 

A  restraining  order  issued  in  a  cause  over  which  the  court  has  no 
sort  of  jurisdiction  whatever  is  void;  but  if  the  court  has  essential 
jurisdiction,  its  injunctive  order,  though  irregular,  or  based  upon  a 
demurrable  bill,  is  valid;  and  contempt  proceedings  will  lie  against 
a  defendant  who  violates  it®* 


§  2814.  Idmitiiig  Duration  of  Bestraining  Order. 

The  preliminary  restraining  order  should  contain  a  statement 
limiting  its  duration.  For  instance,  it  may  be  expressed  that  the 
order  is  to  remain  in  force  until  further  order  of  the  court,  or  until 
the  court  hears  and  decides  upon  the  motion  for  the  preliminary 

68  Joseph  Dry  Goods  Co.  0.  Hecht  (0.  ti  Worth  Mfg.  Co.  v,  Bingham  (G. 
C.  A.;  1903)  67  C.  C.  A.  64,  120  Fed.  C.  A.;  1902)  116  Fed.  786,  64  0.  C.  A. 
760.  119. 

69  Industrial  etc.  Co.  r.  Electrical  •>  Barstow  0.  Becket  (1899)  110  Fed. 
Supply  Co.  (C.  0.  A.;  1893)  7  C.  C.  A.  826. 

471,  58  Fed.  737;  Wabash  R.  Co.  t?.  Han-       «»  Teller  r.  United  States  (0.  C.  A.; 

nahan  (1903)  121  Fed.  663.  1901)   113  Fed.  463,  51  C.  C.  A.  297. 

•oRyan  v.  Seaboard  etc.  Co.    (1898)        64  United  States  v.  Agler   (1894)   02 

89  Fed.  385,  387.  Fed.  824.    Compare,  post,  ||  2483,  2489. 
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injunction,  or  upon  the  motion  to  set  aside  the  restraining  order,  as 
the  case  may  be.®^  Where  the  application  for  the  preliminary  injunc- 
tion takes  the  form  of  a  rule  to  show  cause  why  a  preliminary  injunc- 
tion should  not  be  granted,  the  restraining  order  will  be  made  oper- 
ative imtil  the  hearing  and  determination  of  such  rule  to  show  cause.^^ 

§  2315.  BiBcharge  of  Eestraining  Order. 

A  defendant  against  whom  a  restraining  order  has  been  granted 
may  apply  at  once  to  dissolve  the  restraining  order;  and  it  is  not 
necessary  that  he  should  first  answer  before  making  his  motion  to  dia- 
solve.^^  This  rule  is  applied  even  though  the  bill  is  one  for  dis- 
covery.** The  motion  to  dissolve  a  restraining  order  is  frequently 
heard  at  the  same  time  as  the  motion  for  an  injimction  pendente 
lite.^^ 

A  restraining  order  should  be  dissolved  where  it  appears  to  have 
been  improvidently  granted,^^  or  where  it  appears  that  the  plaintiff 
has  no  such  claim  to  the  issuance  of  the  writ  as  appeals  to  the 
conscience  of  the  chancellor.'^  ^ 

An  order  vacating  a  restraining  order  becomes  effective  when  and 
as  the  court  makes  it  effective.  In  one  case  the  court  in  its  opinion 
declared  that  the  stay  in  that  case  should  be  vacated  and  that  the 
mere  filing  of  the  opinion  should  be  sufficient  evidence  of  such 
vacation.^^ 

Application  for  Preliminary  Injunction, 

§  8816.  notion  for  Interlocutory  Injimction. 

The  regular  preliminary,  or  interlocutory,  injunction  is  commonly 
applied  for,  upon  notice,  by  simple  motion  or  petition ;  "^^  but  the 
application  is  sometimes  brought  up  by  means  of  a  rule  to  show  cause 
why  the  injunction  should  not  issue.  Special  injunctions  can  be 
obtained  at  almost  any  stage  of  the  cause.    They  may  be  moved  for 

•sSee  Prout  v.  Starr  (1903)   188  U.  70  Worth  Mfg.  Co.  v,  Bingham  (C.  C. 

S.  537»  539,  47  L.  ed.  584,  585.  A.;    1902)    116  Fed.   785,   54   G.   C.  A. 

•t  I>u  Pont  «.  Northern  Pac.  R.  Co.  110. 

(1688)    18  Fed.  467;  Stafford  v.  King  7i  Central  Trust  Co.  v.  Wabash  etc. 

(C.  C.  A«;   1898)   32  C.  C.  A.  536,  90  R.  Co.    (1885)    25  Fed.  1. 

Fed.  136.  72  Huntington   v.   New  York    (1902) 

•7  Metropolitan  Grain  v.  Stock  Kxch.  118  Fed.  683;  688. 

V,  Chicago  etc  (1883)  15  Fed.  847.  78  Toledo  etc.  R.  Co.  «.  Pennsylvania 

••Fenwick    Hall    Co.    v.    Saybrook  Co.   (1893)  54  Fed«  730,  19  LJLA.  387. 
(1895)  66  Fed.  389. 

•*St.  Louis  etc.  Co.  v.  Carter  etc 
Co.  (1887)  31  Fed.  524. 
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either  before  or  after  answer ;  and  they  may  even  be  granted  before 
the  defendant  has  appeared  J* 

§  2317.  Application  after  Proof  Taken. 

After  the  testimony  on  both  sides  has  been  taken  and  proof  is  com- 
plete for  a  hearing  on  the  merits,  the  plaintiff  may  apply  for  an  inter- 
locutory hearing  in  order  to  obtain  a  preliminary  injunction.  The 
court  has  refused  to  entertain  an  application  for  a  preliminary  injunc- 
tion made  after  the  plaintiff  has  taken  his  proof,  but  before  the 
defendant  has  taken  his.  Such  a  practice  would  put  the  defendant  at 
a  disadvantage,  as  it  would  force  him  to  rely  on  affidavits  merely. 
Such  an  application  could,  however,  be  maintained  upon  any  special 
circumstances  requiring  it/* 

§  2318.  Service  of  Notice.  . 

The  notice  of  the  application  for  a  special  injunction  pendente  lite, 
which  is  required  to  be  given  upon  every  such  application,  may  be 
given  in  any  manner  conformable  vf'^h  the  usage  and  practice  of  the 
courts  of  equity.  It  may  be  issued  from  the  office  of  the  clerk  of  the 
court  and  served  by  an  officer ;  or  it  may  be  issued  by  the  party  who 
desii*es  to  obtain  the  injunction,  or  his  solicitor,  and  may  be  served  by 
him  or  his  clerk  in  any  mode  allowed  by  local  practice.  It  is  not 
absolutely  necessary  that  the  notice  should  emanate  from  the  clerk's 
office.^® 

74  2  Dan.  Ch.  Pr.  344.  due  notice  has  been  given  to  the  other 

75  Consolidated  Retail  Booksellers  V.  party.  The  rule  is  not  to  be  under- 
Ward  (1904)   130  Fed.  389.  stood  as  requiring  that  the  notice  shall 

76 /n  re  Ogles  (1899)  93  Fed.  432,  issue  from  the  court  or  be  granted  by 
Hammond,  J.  suggested  that  the  notice  the  judge.  To  get  the  true  sense  of  the 
of  the  application  for  an  injunction,  to  rule,  it  must  be  read  as  if  the  e3Cpres- 
be  binding,  must  be  issued  from  the  sion  "  upon  due  notice  to  the  other 
court  itself  and  that  it  cannot  be  issued  party  "  were  enclosed  in  a  parenthesis, 
by  the  parties.  We  can  by  no  means  ac-  thus :  '*  But  soecial  injunctions  shall 
cept  this  dictum  as  embodying  the  cor-  be  grantable  only  (upon  due  notice  to 
rect  practice.  The  peculiar  wording  of  the  other  party)  by  the  court  in  term," 
equity  rule  55  and  of  section  718  R.  S.   etc. 

does  indeed  lend  some  countenance  to  Section  718,  R.  S.,  should  apparently 
that  idea;  but  the  language  of  those  be  construed  as  if  it  read  as  follows: 
provisions  is  not  such  as  to  make  the  "  Whenever  notice  is  given  of  a  motion 
interpretation  in  (juestion  at  all  neces-  for  an  injunction  [to  he  issued]  out  of  a 
Bar^%  and  as  such  interpretation  is  con-  circuit  or  district  court,  the  court  or 
trary  to  the  usual  practice  of  the  court  judge  thereof  may,  if  there  appears  to  be 
of  equity,  and  contrary  to  good  sense,  it  danger  of  irreparable  injury  from  de- 
should  not  be  accepted.  lay,  grant  an  order  restraining  the  act 

As  we  interpret  eauity  rule  55,  it  sought  to  be  enjoined  until  the  decision 
means  that  the  special  injunction  sliall  upon  the  motion."  It  is  the  injunction 
be  grantable  only  by  the  court  in  term,  that  is  to  be  issued  out  of  a  circuit  or 
or  by  a  judge  thereof  in  vacation,  after   district  court,  and  not  the  notice. 
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§  2319.  Beasonable  Period  of  Notioe. 

The  period  of  time  to  elapse  between  the  giving  of  notice  of  a 
motion  for  a  preliminary  injunction  and  the  time  fixed  for  the  hearing 
of  such  motion  should  conform  to  the  local  rules  of  the  court;  and 
if  this  period  is  not  fized  by  these  rules,  the  notice  should  be  given  at 
such  time  as  to  allow  the  defendant  a  reasonable  opportunity  to 
appear  and  contest  the  motion.  What  will  constitute  reasonable 
notice  must  depend  upon  the  peculiar  circumstances  of  each  case.  In 
some  of  the  circuits  four  days'  notice  of  the  application  must  be 
given.^^ 

§  2890.  Sernee  of  Copy  of  Bill  and  Afidavits. 

At  the  same  time  that  the  plaintiff  serves  notice  of  his  motion  for 
an  injunction,  he  should  serve  a  copy  of  his  bill  and  a  copy  of  any 
affidavits  on  which  he  proposes  to  rely  to  support  the  motion,  where 
the  local  rules  require  such  service  of  the  bill  and  affidavits.^® 

Hearing  of  Motion  for  Injunction. 

§  2321.  Kode  of  Proof  Subject  to  Court's  Control. 

The  proceedings  in  regard  to  the  hearing  of  a  motion  for  an  injunc- 
tion are  subject  to  the  control  of  the  court,  within  reasonable  limits ; 
and  it  has  authority  to  define  the  mode  in  which  the  proofs  shall  be 
adduced.  In  the  exercise  of  the  discretion  of  the  court,  it  is  undoubt- 
edly competent  for  it  to  require  that  the  witnesses  shall  be  examined 
and  cross-examined  upon  formal  deposition  or  in  the  presence  of  the 
court ;  and  it  may  fix  the  time  when  the  witnesses  shall  be  tendered 
and  the  examinations  completed.  But  of  course  the  motion  is  com- 
monly heard  on  the  pleadings  and  affidavits  as  hereafter  indicated.''® 

77  See  local  rules  quoted  in  the  sue-  affected  or  his  solicitor.  But  the  plain- 
ceeding  note.  tiff   may   obtain   an   order   authorizing 

78Hardt  t?.  Liberty  etc.  Co.  (1886)  the  motion  on  any  shorter  time,  where 
27  Fed.  788.  the  court  is  satisfied  that  such  notice 

By  equity  rule  No.  105  of  the  Circuit  cannot  be  given  without  risk  of  in  jus- 
Court  for  the  Southern  District  of  New  tice.  After  such  notice,  and  until  tlie 
York  a  motion  for  an  injunction  will  party  to  be  affected  by  the  injunction 
not  be  heard  unless  a  copy  of  the  bill  is  ready  for  a  hearing,  the  injunction, 
and  of  the  depositions — which  term  no  if  granted,  shall  be  deemed  to  have 
doubt  includes  affidavits — ^to  be  offered  been  granted  at  the  time  notice  of  the 
in  its  support,  shall  be  served  on  the  motion  was  actually  received,  if  the 
adverse  party  or  his  attorney  at  least  court  sees  fit  to  order  the  injunction 
four  days  before  motion  is  made.  as  of  the  date  of  the  notice.     Xo.  10 

No  motion  for  an  injunction  shall  be   of  Rules  in  Equity  of  Circuit  Court  for 
heard  until  four  days  after  service  of  a  E.  D.  Pennsylvania, 
copy  of  the  bill  and  proofs  on  which  the       ?»  By  rule  12,  in  equity,  of  the  cir- 
inotion  is  based,  upon  the  party  to  be  cuit  court  for  £,  D,  Pennsylvania,  the 
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§  2322.  Determining  Whole  Canse  on  Kotion  for  Injunction. 

Afi  a  general  rule  it  is  not  practicable  for  a  court  to  undertake 
finally  to  dispose  of  a  cause  on  a  motion  for  a  preliminary  injunction, 
but  situations  occasionally  arise  where  it  is  desirable  and  proper  to 
do  so.  This  step  is  sometimes  taken  even  in  the  court  of  appeals.^^ 
But  this  court,  like  the  lower  court,  will  never  determine  a  cause 
finally  on  an  appeal  from  an  order  granting  an  interlocutory  injunc- 
tion, where  the  right  of  the  controversy  can  only  appear  after  full 
proof.®^ 

§  2323.  Plaintiff's  Proofs. 

At  the  hearing  of  the  motion,  the  plaintiff  is  permitted  to  rely  on 
the  statements  of  his  sworn  bill  and  on  any  affidavits  in  chief  that  he 
may  see  fit  to  adduce  in  support  of  his  motion.®^  If  the  affidavits 
accompanying  a  bill  make  out  a  proper  case  for  the  granting  of  an 
injunction,  the  injunction  may  be  granted  though  the  bill  is  not  itself 
sworn  to.®* 

§  2324.  TTse  of  Docnments. 

Documentary  proof  can  be  used  in  support  of  an  application  for  a 
preliminary  injunction,  or  in  opposition  to  such  a  motion,  where  the 
document  has  the  force  of  an  affidavit  and  is  sufficiently  authenti- 
cated.®^ Exhibits  accompanying  the  bill  are  to  be  considered  in  pass- 
ing on  the  question  of  preliminary  injunction.®* 

§  2326.  Seqnirites  and  Scope  of  Plaintiff's  Affidavits. 

An  affidavit  in  support  of  a  motion  or  petition  for  an  injunction 
should  be  confined  to  the  case  made  in  the  bill.    Any  statements  intro- 

court  ia  expressly  empowered  to  have  out  a  good  case  for  a  preUminair  in- 

the   witnesses   examined,   when    it   ap-  junction  and  is  not  met  by  a  sufficient 

pears  that  the  motion  cannot  be  be  sat-  answer  or  by  affidavits  put  in  by  the 

isfactorily   disposed   of   upon   ea  parte  defendant,   the  plaintiff  can  of  course 

affidavits.    Doubtless  this  rule  must  be  obtain  a  preliminary  injunction  on  the 

considered   as   giving   expression   to   a  allegations  of  his  bill  alone.     SulliTan 

general  principle  tbeit  was  already  in  r.  Redfield  (1825)   1  Paine  441;  Young 

existence.  r.  Lippman  (1872)  9  Blatchf.  277. 

80  Allegheny  Oil  Co.  t?.  Snyder  (C.  C.       «»  Smith   v.   Schwed    (1881)    6    Fed. 
A.;    1900)    45   C.  C.  A.   604,   106  Fed.  455. 

764.  84  Schermehom  v.  L'Espenasse  (1796) 

81  City  of  Knoxville  v,  Africa  (1896)    2  Dall.  360,  1  L.  ed.  416. 

77  Fed.  501,  510,  23  C.  C.  A.  252.  86  Miller  c.  Consolidated  Lake  Supe- 

8t  The  sworn  bill  of  the  plaintiff  is  an   rior  Co.  (1901)  110  Fed.  480. 
affidavit  in  itself,  and  if  the  bill  makes 
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ducing  a  new  ground  for  relief  will  be  disregarded.®^    The  affidavits 
cannot  enlarge  the  scope  of  the  bill.®^ 

§  2326.  Defendant's  Case  in  Opposition  to  notion* 

The  defendant,  on  the  other  hand,  can  show  cause  against  the  allow- 
ance of  an  injunction  in  various  ways.  He  may,  for  instance,  move  to 
dismiss  the  bill  as  having  been  irregularly  filed,  or  he  can  demur,  or 
plead.'®  The  common  mode  of  proceeding  is  by  putting  in  a  sworn 
answer  and  by  producing  such  affidavits  as  may  be  available  to  the 
defendant  for  the  purpose  of  controverting  the  plaintiff's  claim  to 
injunctive  relief.  The  defendant  may,  however,  resist  the  application 
by  affidavits  alone,  before  putting  in  his  answer;  but  this  course  is 
seldom  advisable.  Where  the  allegations  of  the  bill  are  fully  met  by 
the  answer  and  affidavits,  the  preliminary  injunction  will  be 
refused.®® 

§  2327.  Sworn  Answer  Used  as  Afidavit  by  Defendant. 

Though  the  oath  be  waived,  the  answer  may  nevertheless  be  sworn 
to  and  used  as  an  affidavit  against  the  motion  for  a  preliminary 
injunction  or  upon  a  motion  to  dissolve  the  same.  The  verification  in 
such  case  should  conform  to  the  requirements  of  affidavits.  Thus, 
a  verification  to  an  answer  intended  to  be  so  used  is  insufficient  unless 
it  appears  that  the  party  who  swears  to  its  statements  has  such  infor- 
mation as  to  enable  him  to  speak  of  his  own  knowledge.  Verification 
by  a  solicitor  made  merely  on  his  belief  or  information  and  belief 
without  a  showing  that  he  has  personal  knowledge  of  the  facts  stated 
is  not  good.®^ 

§  2328.  Demurrer  Not  Oremiled  by  Answer  Used  as  Affidavit. 

Upon  the  hearing  of  an  application  for  a  preliminary  injunction, 
the  sworn  answer  of  the  defendant  is  used  as  an  affidavit  and  not  as  a 
pleading.    Hence  that  rule  of  pleading  by  which  an  answer  to  the 

••Montgomery  etc  Go.  v.  Chapman  Court  for  S.  D.  New  York.    The  term 

(1904)  128  Fed.  197.  "deposition/'  as  used  in  this  rule,  is 

87  Leo  V,  Union  Pac.  Ry.  Co.   (1883)  evidently  to  be  understood  as  including 

17  Fed.  273.  affidavits. 

98  The    defendant    may    show    cause  8»  Mitchell     v.     Colorado     etc.     Co. 

against  the  allowance  of  an  injunction  (1902)  117  Fed.  723;  Cohen  v.  Delavina 

either  by  plea,  answer,  or  demurrer  to  (1900)   104  Fed.  946. 

the  bill  or  by  parol  exception  to  its  so  Lake  Shore  etc.  Co.  r.  Felton  (C. 

l^al  sufficiency  or  by  deposition  dis-  C.  A.;  1900)   1Q3  Fed,  227.  43  C.  C.  A. 

proving  the  equity  on  which  the  motion  189> 
IS  founded.    No.  106  of  Rules  of  Circuit 
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whole  bill  is  held  to  overrule  a  demurrer  to  the  whole  bill  does  not 
apply.  Consequently  a  defendant  who  demurs  to  the  whole  bill  and 
answers  to  the  whole  may,  upon  the  hearing  of  the  application,  have 
the  benefit  of  his  answer  as  an  affidavit  and  may  also  have  the  benefit 
of  his  demurrer;  and  if  the  demurrer  is  good,  the  bill  will  be  dis- 
missed, notwithstanding  the  defendant  has  answered  fully. 

CosmoB  Ewplaraiion  Co.  v.  Gray  Eagle  Oil  Co.  (1900)  104  Fed.  20:  Upon  the 
filing  of  the  bill,  an  order  was  made  on  the  defendant  to  show  cause  why  a  pre- 
liminary injunction  should  not  be  granted.  The  defendant  appeared  by  counsel 
and  filed  demurrers  to  the  bill  for  want  of  equity  and  for  want  of  jurisdiction. 
He  also  filed  a  verified  answer  for  the  purpose  of  meeting  the  application  for  an 
injunction.  Affidavits  were  filed  on  both  sides.  The  demurrer  and  order  to  show 
cause  were  heard  together,  the  verified  answer  being  used  as  an  affidavit.  The 
court  denied  the  application  for  an  injunction,  sustained  the  demurrers,  and  dis- 
missed the  bill.  No  question  was  raised  on  the  point  that  the  answer  had  over- 
ruled the  demurrer;  but  obviously  such  point  would  not  have  been  well  taken, 
and  the  case  was  rightly  disposed  of. 

§  2329.  Affidavits  in  Sebuttal  Adminible  Only  by  Leave  of  Court. 

The  affidavits  that  the  plaintiff  and  defendant  are  respectively 
allowed  to  put  in  at  the  hearing  of  a  motion  for  a  preliminary  injunc- 
tion are  original  affidavits.  The  plaintiff's  affidavits  must  be  such  as 
support  his  bill,  and  the  defendant's  affidavits  must  be  such  as  nieet 
the  case  made  in  the  bill  and  such  as  support  the  defense  shown  in 
his  answer  (where  an  answer  has  been  filed).  In  the  present  state 
of  the  practice  of  the  federal  courts,  it  is  not  permissible  for  the  plain- 
tiff, after  his  original  affidavits  have  been  filed  and  after  they  have 
been  met  by  affidavits  of  the  defendant,  to  file  other  affidavits  to  rebut 
tlie  affidavits  of  the  defendant,  unless  he  has  obtained  leave  of  court  to 
put  in  affidavits  in  rebuttal ;  and  if  he  does  put  in  affidavits  in  rebuttal 
without  leave,  they  will  be  disregarded.  lie  must  rely  on  his  bill  and 
on  his  original  affidavits.®^  Similarly,  when  a  defendant  moving  for 
the  dissolution  of  an  injunction  puts  in  affidavits  and  his  adversary 
puts  in  counter-affidavits,  the  moving  party  cannot  then  put  in  addi- 
tional affidavits  except  by  permission  of  the  court ;  and  this  will  not 
usually  be  granted  unless  the  counter-affidavits  that  are  to  be  met  con- 
tain new  and  affirmative  matter.  Each  party  should,  as  far  as  pos- 
sible, present  his  whole  case  in  one  set  of  affidavits.®^     By  local  rules 

91  Benbow-Brammer     Mfg.     Co.     r.       92  Hardt  r.  Liberty  etc.  Co.    (1886) 
Simpson  Mfg.  Co.  (1904)   132  Fed.  614.    27  Fed.  788. 
Compare  American  Patier  Barrel  Co.  v^ 
Laraway  (1886)  28  Fed.  141, 


§§  2330-2832]  INJUNCTIONS.  1361 

in  some  of  the  districts^  the  court  is  allowed,  in  its  discretion,  to  admit 
affidavits  on  the  part  of  the  plaintiff  rebutting  the  proofs  offered  by 
the  defendant.®^  A  court  evidently  has  ample  discretion  in  this 
respect  without  the  aid  of  a  rule. 

§  2880.  Affidavits  in  SurrebuttaL 

A  court  has  discretion  to  admit  affidavits,  on  the  part  of  either 
party,  in  surrebuttal,  to  meet  the  rebuttal  affidavits  of  the  other  party. 
But  the  mere  granting  of  leave  to  a  plaintiff  to  put  in  rebuttal  affi- 
davits and  the  introduction  of  such  affidavits  by  him,  does  not  of  itself 
authorize  the  defendant  to  put  in  affidavits  in  surrebuttal.®*  The 
defendant  should  in  such  case  apply  to  the  court  and  obtain  express 
leave  to  put  in  the  affidavits  in  surrebuttal. 

§  2381.  Affidavits  Taken  after  Expiration  of  Time  Allowed. 

After  the  expiration  of  the  time  fixed  by  stipulation  for  the  taking 
and  filing  of  affidavits,  neither  of  the  parties  may  without  permission 
of  the  court  adduce  other  affidavits ;  and  if  any  be  filed,  they  will  be 
disregarded.®*^ 

§  2882.  Weight  of  Affidavits  and  Other  Proof. 

In  weighing  the  evidentiary  value  of  affidavits  on  motions  for  the 
granting  or  dissolution  of  an  injunction,  the  court  is  not  controlled  by 
the  mere  number  of  the  affiants.  Here  as  elsewhere  the  preponder- 
ance of  evidence  does  not  depend  on  the  number  of  witnesses  but  on 
their  information,  candor,  and  apparent  truthfulness.®^ 

In  considering  the  propriety  of  granting  a  preliminary  injunction 
on  the  case  made  by  the  bill,  answer,  and  affidavits,  the  court  is 
entitled  to  draw  inferences  unfavorable  to  one  of  the  parties  who  pre- 
sumably has  it  in  his  power  to  show  the  exact  state  or  condition  of 
facts  on  a  particular  material  point  but  fails  to  do  so.®''    The  failure 

*s  Further  proofs  may  be  allowed  In  practice   in   patent   cases,    see   Amend- 

the  discretion  of  the  court,  to  rebut  any  ment  of  May  18,  1846,  to  Equity  Rules 

affidaTits  used  in  answer  to  the  motion  for  that  circuit. 

but   not   as   original   grounds    for    the       96  American  Paper-Barrel  Go.  v.  Lara- 
motion.     No.  11  of  Rules  in  Equity  of  way   (1886)  28  Fed.  141. 
Circuit  Court  for  £.  D.  Pennsylvania.       9 <  Ford  r.  Taylor  (1905)  140  Fed.  856. 

>4«The  reception  of  such  additional  See  Cohen  v.  Delayina  (1900)   104  Fed. 

proofs  is  not  to  permit  the  introduc-  946. 

tion   of   further    proofs    in   opposition       9  7  Harriman   v.   Northern   Securities 

thereto,  by  the  defendant,  previous  to  Co.   (1904)    132  Fed.  464   {reversed  on 

the    final    hearing    upon    the    merits."  other  point)    (1905)   197  U.  S.  244,  49 

Equity  Rule   107   of   Rules   of  Circuit  L.  ed.  739. 
Court  for  S.  D.  New  Yorlc.    As  to  the 
Bq.  Prac.  Vol.  II.— 86, 
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of  the  answer  to  deny  a  material  allegation  of  the  bill  is  a  strong 
argument  in  favor  of  granting  the  preliminarj  injunction  even 
though  such  allegation  be  denied  in  affidavits.*^ 

Use  of  Affidavits  to  Contradict  Answer. 

§  2333.  Affidavits  Not  Permitted  under  Former  Practice. 

Of  late  years  the  practice  of  the  courts  of  equity  in  regard  to  the 
use  of  affidavits  at  the  hearing  of  a  motion  for  an  injunction  or  at  the 
hearing  of  a  motion  to  dissolve  an  injunction  has  undergone  consider- 
able change ;  and  as  may  be  readily  supposed^  this  change  has  been  in 
the  direction  of  the  more  liberal  admission  of  affidavits.  The  rule  in 
the  English  chancery  was  that  the  plaintiff  could  use  affidavits  in  sup- 
port of  his  bill  where  the  application  for  the  injunction  was  made 
before  the  defendant  had  put  in  his  answer  but  not  after  an  answer 
was  filed.  If  the  plaintiff,  instead  of  applying  for  the  injunction 
upon  affidavits  before  answer,  waited  until  the  defendant  had 
answered,  he  was  compelled  to  rest  his  claim  to  an  injunction  upon 
the  disclosures  made  in  the  answer ;  and  he  was  not  entitled,  either  for 
the  purpose  of  obtaining  or  of  continuing  an  injunction,  to  read  any 
affidavits  in  opposition  to  the  answer.®'  Lord  Eldon  once  observed 
that  if  the  answer  denies  all  the  circumstances  upon  which  the  equity 
is  founded,  affidavits  to  contradict  the  answer  are  not  admissible. 
"  Though  five  hundred  affidavits  were  filed,  not  only  by  the  plaintiff, 
bnt  by  many  witnesses,  not  one  could  be  read  as  to  this  purpose.^'  *^ 
The  situation  where  the  rule  was  longest  and  most  firmly  insisted  upon 
was  that  in  whidi  the  question  at  issue  was  one  of  title.^®^  It  was 
oonsidered  that  the  matter  of  title  ought  not  to  be  decided  collaterally 
upon  affidavits,  where  the  defendant  had  answered,  but  only  upon  the 
plain  admissions  of  the  answer. 


§  8834.  Ezceptioni  to  This  Bole. 

The  rule  prohibiting  the  use  of  affidavits  to  contradict  the  answer 
was  partly  based  on  the  weight  attributed  to  the  sworn  answer,  con- 
sidered as  evidence  for  the  defendant;  and  it  was  partly  based,  no 
doubt,  upon  the  idea  that  inasmuch  as  the  injunction  pendente  lite 

•  sSperry  etc.  Co.  v.  Brady    (1905)        loi  Norway  ».  Rowe   <1S12)    10  Ves. 

134  Fed.  601.  Jr.  150;  Stratbmore  v.  Bowea  (1786)  8 

99  1    Smith,   Ch.   Pr.  (2d   ed.)    505,   Bro.  Cb.  88,  2  Dick.  673;  Poor  v.  Carle- 

506.  ton  (1837)  3  Sumn.  70;  U.  S.  o.  Pftrrott 

loociaphan  v.  White  (1802)   8  Ves.    (1858)    1   McAll.  271;  3  Dan.  Ch.  Pr. 

Jr.  36,  37.  356. 
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embodies  an  extraordinary  exercise  of  judicial  power^  it  should  not  be 
granted  unless  the  defendant  admitted  the  material  facte  alleged  in  the 
bilL  However^  the  rule  was  found  to  be  unsatisfactory  in  the  Eng- 
lish chancery,  and  a  number  of  exceptions  were  engrafted  on  it.  An 
exception  was  first  admitted,  it  seems,  in  cases  of  waste  and  mischiefs 
analogous  to  waste,  where  there  appeared  to  be  danger  of  irreparable 
injury*^^^  An  excepti<m  was  next  made  in  cases  where  an  injunction 
and  receiver  were  sought  in  partnership  suits.^*^^  The  rule  was  fur- 
ther* undermined  by  a  recognition  of  the  principle  that,  while  a  plain- 
tiff might  not  introduce  affidavits  directly  to  contradict  the  answer,  he 
might  yet  introduce  affidavits  tending  to  establish  pertinent  facts  col- 
lateral to  the  statements  contained  in  the  answer;  and  if  material 
all^ationfi  made  in  the  bill  were  neither  admitted  nor  denied  in  the 
answer,  affidavits  could  be  received  in  support  of  such  statements  con- 
tained in  the  bilL^^^  Again,  it  was  a  recognized  principle  that  before 
the  putting  in  of  an  answer  could  operate  to  deprive  the  plaintiff  of 
the  right  to  rely  upon  affidavits  in  opposition  to  the  answer,  the  answer 
must  be  responsive  to  tiie  bill  and  must  be  based  on  the  personal  knowl- 
edge of  the  defendant,  not  upon  mere  hearsay  or  upon  information 
and  belief.i^« 

§  2385.  Present  Practice— Affidavits  Admissible  to  Show  Danger  of 
Injury. 

The  rule  having  been  thus  much  impaired,  the  idea  finally  became 
accepted,  or  at  least  in  the  American  courts,  that  inasmuch  as  everj 
application  for  a  special  injunction  or  for  the  dissolution  of  such 
injunction  rests  in  the  sound  discretion  of  the  court,  there  is  really  no 
reason  why  the  court  may  not,  in  its  discretion,  admit  affidavits  to  con- 
tradict a  sworn  answer  upon  any  and  every  point  whatever,  where  it 
should  appear  that  irreparable  mischief  might  otherwise  be  done. 
Nearly  three-quarters  of  a  century  ago  Judge  Story  noted  the  fact 
that  the  practice  in  regard  to  the  use  of  affidavits  upon  these  applica- 
tions was  rather  unsettled,  and  was  decidedly  more  liberal  in  America 
than  in  England;  and  this  learned  judge  emphatically  said  that  he 
would  not  hesitate  to  admit  affidavits  against  an  answer  wherever 
irreparable  injury  might  arise  from  denial  of  the  injunction.*®*  This 
observation  was  made,  it  will  be  noted,  long  before  the  rule  of  practice 

•  101  Hicks  V.  Michael   (1860)    15  CaL  loepoor  v.  Garleton  (1837)  3  Sumn. 

116.  70,  Fed.  Cas.  No.  11,272. 

los  1  Smith,  Ch.  Pr.  {2i  ed.)  596.  loe  Poor  v,  Garleton  (1837)  3  Sumn. 

104  1  Smith,  Ch.  Pr,  (2d  ed.)  507.  70,  83,  post,  §  2411. 
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was  adopted  which  permits  the  plaintiff  to  waive  the  answer  under 
oath ;  and  the  adoption  of  this  latter  rule  supplies  an  additional  rea- 
son for  now  allowing  affidavits  to  be  used  against  the  answer,  since  it 
is  obvious  that  the  sworn  answer,  where  the  oath  is  waived,  can  be 
nothing  more  than  a  mere  affidavit  *^^  At  any  rate,  the  modem  prac- 
tice admits  affidavits  against  the  allegations  of  the  answer  wherever 
the  purpose  of  the  affidavit  is  to  show  a  likelihood  of  irreparable 
injury.  The  actual  practice  of  the  courts  in  regard  to  the  admis- 
sion of  affidavits  against  the  statements  of  the  answer  seems,  how- 
ever, to  be  decidedly  more  liberal  than  the  language  of  the  decisions 
even  in  this  day  and  time  would  seem  to  imply,  as  the  statement  that 
affidavits  are  not  admissible  against  the  answer,  save  in  exceptional 
cases,  such  as  waste,  is  still  sometimes  found  in  the  cases.^^^ 


107  In  England  it  is  provided  by  16  los  Champlain     Const,     v.     O'Brien 

and  10  Vict.  ch.  86,  sec.  69,  that  the  (1900)  104  Fed.  930. 

answer  of  the  defendant  shall  be   re-  In  U.  S.  v.  Parrott  (1868)    I  McAU. 

garded  merely  as  an  affidavit,  and  that  271,  the  old  rule  of  practice  is  adhered 

affidavits  may  be  received  and  read  in  to.     But   it   must  be   considered   that 

opposition  thereto.  this  and  similar  decisions  are  obsolete. 


CHAPTER  LVIL 

INJUNCTIONS  {continued). 

Principles  Governing  Exercise  of  Discretion, 

§  2336.  Discretion  of  Court  as  to  Granting  of  Injunction. 

2337.  Considerations  Bearing  on  Exercise  of  Discretion. 

2338.  Scope  of  Inquiry  Limited  to  Existing  Situation. 

2339.  Considerations  Affecting  Essential  Jurisdiction  of  Court. 

2340.  Existence  of  Adequate  Legal  Remedy. 

2341.  Clear  Case  for  Issuance  of  Writ  Must  Be  Made  Out. 

2342.  Showing  of  Irreparable  Injury. 

2343.  Injunction  Not  Grantable  on  Showing  of  Doubtful  Right. 

2344.  Injunction  Proper  Where  Plaintiff's  Right  Clear. 

2345.  Doubtful  Question  of  Law. 

2346.  Consideration  of  Right  of  Appeal. 

2347.  Consideration  of  Balance  of  Convenience. 

2348.  Adoption  of  Course  Most  Conducive  to  Minimum  Injury. 

2349.  Consideration  of  Injury  to  Third  Person. 

2350.  Injunction  to  Preserve  Status  Quo. 

2351.  Case  Where  Injunction  Determinative  of  Whole  Controversy. 

2352.  Injunction  to  Prevent  Entry  of  Landlord. 

2353.  No  Injunction  against  Accomplished  Act. 

2354.  No  Injunction  Where  Defendant  Has  Ceased  Wrongful  Acts. 

2355.  Miscellaneous  Considerations  Affecting  Right  to  Injunction. 

The  Mandatory  Injunction. 

2366.  Injunction  Looks  to  Prevention  of  Future  Injury. 

2357.  When  Injunction  Not  Objectionably  Mandatory. 

2358.  Power  of  Court  to  Grant  Mandatory  Injunction — Illustrations. 

2359.  Nature  of  Equity  Justifying  Mandatory  Injunction. 
2300.  Use  of  Mandatory  Injunctions  to  Regulate  Traffic 

2361.    Mandatory  Injunction  as  Incident  to  Prohibitory  Injunction. 

Principles  Ooverning  Exercise  of  Discretion. 

§  2336.  BisoretioiL  of  Court  as  to  Oranting  of  Injunction. 

The  granting  of  an  application  for  a  preliminary  injunction  is  a 
matter  of  sound  judicial  discretion,*  to  be  exercised  upon  the  par- 
ticular circumstances  of  each  case.^    As  was  said  by  one  of  the  federal 

1  3  Dan.  Ch.  Pr.  207.  09,  24  L.  ed.  381 ;  Edison  Electric  Light 

*  imfflngton  t>.  Harvey  (1877)  96  U.  S.   Co.  v.  Buckeye  Electric  Co.   (1894)   64 
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judges  in  an  early  case :  "  There  is  no  power  the  exercise  of  which  is 
more  delicate,  which  requires  greater  caution,  deliberation,  and  sound 
discretion,  or  [which  is]  more  dangerous  in  a  doubtful  case  than  the 
issuing  an  injunction.  It  is  the  strong  arm  of  equity,  that  never 
ought  to  be  extended  unless  to  cases  of  great  injury,  where  courts  of 
law  cannot  afford  an  adequate  or  commensurate  remedy  in  damages. 
The  right  must  be  clear,  the  injury  impending  or  threatening,  so  as 
to  be  avoided  only  by  the  protecting)  preventing  {process  of  injunc- 
tion." « 

§  2337.  OoniideratioM  Bettisf  011  IbMOm  9t  iMMMloft. 

The  general  principles  by  which  the  eourts  axe  governed  ia  paasisg 
on  applications  fm*  iiiterlomit^  injunctioQi^  and  ifl  detotmitiing 

whether  the  circumstances  of  any  partlctilaf  ease  fife  suiBdeilt  td  Jus- 
tify the  issuance  of  the  writ,  hare  been  judldally  stated  tdth  filttch 
variety  of  phrasing  in  innumerable  eases.  The  following  extracts 
from  opinions  rendered  in  federal  courts  contain  about  as  good  a 
description  of  the  conditions  under  which  the  Wfit  ovf^t  to  bo  issued, 
or  refused,  as  eould  probably  he  found. 

1.  Harriman  v,  Vorthem  Securities  Co.  (19D4)  IS^  Fdd.  464,  €t8i  Hhe  <99f!tld- 
erations  thut  govern  the  exercise  of  judicial  discretititi  ill  (MUdflig  upott  an  ApfHi- 
cation  for  a  preliminary  injunction  were  well  stated  in  this  c&se  as  foHoWS:  "The 
granting  or  refusal  of  a  preliminary  injunction,  Whether  liuindflttary  Or  (irev^tlte, 
calls  for  the  exercise  of  a  sound  judicial  discretion  in  vieW  6f  ill  the  di'Cfttm- 

Fed.  225,  228;  Shinkle  etc.  Go.  Vs  Louis-  Abb«  (U.  &)  416;  New  York  Grape 
ville  etc.  R.  Co.  (1894)  62  Fed.  690;  Sugar  Co.  r.  American  Grape  Sugar  Co. 
Norton  v.  Hood  (ISeS)  12  Ftfd.  763;  (1882)  20  BlAt«bf.  38d>  Aadrae  V,  Red- 
Chicago  etc.  Co.  V.  Dey  (1868)  36  Fed.  field  (1875)  12  Blatehf.  407;  Fairbanks 
866,  1  L.RJL  744;  Western  Union  Teh  v.  Jacobus  (1877)  14  Blatchf.  337;  Ay- 
Co.  V.  Mayor  etc.  New  York  (1889)  ling  v.  Hull  (1866)  2  Cliff.  494;  Clvm 
38  Fed.  662,  3  L.11.A.  449;  Northern  r.  Brewer  (1986)  2  Ctfft.  C.  C.  606; 
Pac.  R.  Co.  V.  St.  Paul  erte.  R.  Co.  (1891>  Wells  P,  Oill  (187S)  0  Fisher  Pat.  Cas. 
47  Fed.  636;  Indianapolis  Gae  Co.  r.  99;  Singer  Mfg.  €o«  v.  Union  Button- 
Indianapolis  (1897)  82  Fed.  246;  Sani-  hole  etc.  Co.  (1873)  6  Fisher  Pat  Cas. 
tary  Reduction  Works  v,  California  etc.  480;  Earth  Closet  Co.  v.  Fenner  (1871) 
Co.  (1899)  94  Fed.  693,  097;  Charles  v.  6  Fisher  Pat.  Cae.  16)  Irwin  v.  Dane 
City  of  Marion  (1899)  98  Fed.  166;  (1871)  4  Fisher  ^at.  Cas.  369;  Tucker 
Board  of  Trade  f?*  C.  B.  Thompson  etc.  v.  Carpenter  (1841)  Hempst.  440;  Law- 
Co.  (1900)  103  Fed.  fliOSf;  Miller  v.  Con-  rence  v.  iJowman  (1858)  I  McAll.  419; 
solidated  etc.  Co*  (1901)  110  Fed.  480:  Batten  t?.  Silliman  (1886)  3  WaU.  Jr. 
Wallace  r.  Arkansas  Cettt.  R.  Co.  (C.  124;  Goodyear  r.  Day  (1862)  2  Wall.  Jr. 
C.  A.;  1902)  118  Fed.  422,  66  C.  C.  A.  283;  Orr  9.  litilefield  (1846)  1  Woodb. 
192;  Tampa  Waterworks  Co.  r.  Tampa  &  M.  13. 

(1963)    124  Fed.  932';   Western  Uirfon       >  Baldwin,  J.  In  BonapMrts  «^.  GaaidSA 

Tel.    Co.    V.    Philadelphia    etc.    R.    Co.  and  Amboy  R.  Co.    (1830)   Baldw.  217, 

(1908)  124  Fed.  974;  Napier  v.  Wester-  218.     (Quoted  with  approval  in  Truly 

hoff  (1906)  138  Fed.  420;  Shoemaker  D.  v.  Waazer  (1847)  6  Sow.  142,  U  L.  ed. 

National    Mechanics'    Bank    (1869)    2  68.) 
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of  the  particnlftr  case.  Regmrd  should  be  had  to  the  natuie  of  the  con- 
ifOfoiBy,  the  objeet  for  which  the  injunetion  is  sought^  and  the  eomparati¥e  hard- 
ship or  eonrenienee  to  the  reepectire  parties  inyolved  in  the  awarding  or  denial 
of  the  injvnctioB.  The  legitimate  object  of  a  preliminary  injunction^  preventive 
in  its  nature,  is  the  preservation  of  the  property  or  rights  in  controversy  until 
the  decision  of  the  case  on  a  full  and  final  hearing  upon  the  merits  or  the  dis- 
missal of  the  bill  for  want  of  jurisdiction  or  other  sufficient  cause.  The  injune- 
tion is  merely  provisional.  It  does  not,  in  a  kgal  sense,  finally  conclude  the 
rights  of  parties,  whatever  may  be  its  practical  operation  under  exceptional  cir- 
cumstances. In  a  doubtful  case,  where  the  granting  of  the  injunction  would,  on 
the  assumption  that  the  defendant  ultimately  will  prevail,  cause  greater  detri- 
ment to  him  than  would,  on  the  contrary  assumption,  be  suffered  by  the  com- 
plainant, through  its  refusal,  the  injunction  usually  should  be  dcoiied.  But 
where,  in  a  doubtful  case,  the  denial  of  the  injunction  would,  on  the  assumption 
that  the  complainant  ultimately  will  prevail,  result  in  greater  dstrnssnt  to  him 
than  would,  on  the  contrary  aasumption,  be  sustained  by  the  defendant  throogh 
its  allowance,  the  injunction  usually  should  be  granted.  The  balance  of  conven- 
ience or  hardship  ordinarily  is  the  factor  of  controlling  importance  in  cases  of 
substantial  doubt  existing  at  the  time  of  granting  or  refusing  the  preliminary 
injunction.  Such  doubt  may  relate  either  to  the  facts  or  to  the  law  of  the  ease, 
or  to  both.  It  may  equally  attach  to,  or  widely  vary  in  degree  as  between,  the 
showing  of  the  complainant  and  that  of  the  defendant,  without  necessarily  being 
determinative  of  the  propriety  of  allowing  or  denying  the  injunction.  Where,  for 
instance,  the  effect  of  the  injunction  would  be  disastrous  to  an  established  and 
legitimate  business,  through  its  destruction  or  interruption  in  whole  or  in  part, 
strong  and  convincing  proof  of  right  on  the  part  of  the  complainant  and  of  tba 
urgaiey  of  his  case  is  necessary  to  justify  an  exercise  of  the  injunctive  power. 
Where,  however,  the  sole  object  for  which  an  injunction  is  sought,  is  the  pres- 
ervation of  a  fund  in  controversy,  or  the  maintenance  of  the  atatua  quo,  until 
the  question  of  right  between  the  parties  can  be  decided  on  final  bearing,  the 
injunction  properly  may  be  allowed,  although  there  may  be  serious  doubt  of  the 
ultimate  success  of  the  complainant.  Its  allowance  in  the  latter  case  is  a  pro- 
visional measure,  of  suspensive  effect,  and  in  aid  of  such  relief,  if  any,  as  may 
finally  be  decreed  to  the  complainant."  * 

2.  Attiaon  v,  Coraan  (G.  C.  A.;  1808)  88  Fed.  681,  32  G.  G.  A.  12,  per  San- 
bom,  Circuit  Judge:  ''The  controlling  reason  for  the  existence  of  the  right  to 
issue  a  temporary  injunction  is  that  the  court  may  thereby  prevent  such  a  change 
of  the  conditions  and  relations  of  persons  and  property  during  a  litigation  as  may 
result  in  irremediable  injury  to  some  of  the  parties  before  their  claims  can  be 
investigated  and  adjudicated.  Undoubtedly  an  injunction  ought  not  to  be  issued 
unless  substantial  questions  of  law  or  fact,  whose  decision  in  favor  of  the  moving 
party  would  entitle  him  to  ultimate  relief,  are  presented.  If  it  is  reasonably 
clear  that  he  cannot  ultimately  succeed, — if  his  pleading  discloses  no  cause  of 
action  or  defense^ — no  injunction  should  be  granted.  But  if  the  questions  to  be 
ultimately  settled  are  serious  and  doubtful,  and  if  the  injury  to  the  moving  party 
will  be  certain,  great,  and  irreparable  if  the  motion  is  denied  and  the  final 

4  The  decision  in  this  case  was  re-  stated  in  the  principal  case.  See  Harri- 
versed  in  the  appellate  courts  but  upon  man  v.  Northern  Securities  Go.  (1906) 
grounds    not    affecting    the    principles    197  U.  S.  244,  49  L.  ed.  739. 
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deciflion  Ib  in  his  f*yor,  while,  if  the  decision  is  otherwise,  the  inoonyenience 
and  loss  to  the  opposing  party  will  be  inconsiderable,  and  may  well  be  indemnified 
by  a  proper  bond,  if  the  injunction  is  granted,  it  is  the  duty  of  the  chancellor 
to  issue  it.  A  preliminary  injunction,  maintaining  the  status  quo,  may  properly 
issue  whenever  the  questions  of  law  or  fact  to  be  ultimately  determined  in  a  suit 
are  grave  and  difficult,  and  injury  to  the  moving  party  will  be  immediate,  certain, 
and  great  if  it  is  denied,  while  the  loss  or  inconvenience  to  the  opposing  party 
will  be  comparatively  small  and  insignificant  if  it  is  granted." 

§  2338.  Scope  of  Inquiry  lomited  to  Existing  Situation. 

On  an  application  for  a  preliminary  injunction,  the  court  is  not 
required  to  pass  on  the  merits,  and  usually  it  would  be  improper  for 
it  to  attempt  to  do  so.  The  question  is  not  as  to  the  final  merit,  but 
whether  the  allegations  of  the  bill  and  affidavits,  if  any  there  be,  are 
sufficient  to  justify  the  granting  of  an  injunction  pendente  liteJ^ 
Upon  motion  for  a  preliminary  injunction,  the  court  concerns  itself 
more  particularly  with  what  may  be  called  the  external  situation.® 

Buskirk  v.  King  (C.  G.  A.;  1S06)  72  Fed.  22,  18  G.  G.  A.  418:  Pending  an 
action  of  ejectment  at  law  to  recover  land,  the  plaintiff  filed  a  biU  in  equity  for 
iin  injunction  to  prevent  the  defendant  from  cutting  and  removing  timber.  The 
court  of  appeals  stated  the  considerations  that  govern  the  granting  of  injunctions 
in  such  cases  as  follows :  **  Gourts  of  equity  are  not  to  be  regarded  as  in  any 
manner  forestalling  the  final  action  of  courts  of  law  on  the  questions  involved 
when  t]i€|y  grant  the  temporary  relief  afforded  by  interlocutory  injunctions.  In 
doin^  so  they  simply  adjudge  that  the  plaintiff  presents  such  a  case  as  justifies 
the  court  In  preserving  the  status  quo  until  a  court  of  law  has  had  an  opportunity, 
with  all  the  facts  before  it,  and  with  the  assistance  of  a  jury,  of  determining  the 
real  merits  of  the  controversy.  In  such  matters  the  plaintiff  is  not  required  to 
make  out  such  a  case  as  will  entitle  him  to  a  decree  in  his  favor  on  final  hearing, 
and  it  sometimes  happens  that  he  ultimately  fails  to  secure  the  relief  asked  for, 
while,  nevertheless,  the  granting  of  the  preliminary  injunction  was  eminently 
proper.  .  .  .  While  it  is  true  that  under  the  ancient  rules  of  courts  of  equity  par- 
ties were  left  to  their  legal  remedies  in  cases  of  trespass,  it  is  equally  true  that 
at  this  time  the  practice  prevails  of  allowing  injunctions  in  such  cases  where  the 
injury  is  irreparable.  The  true  foundation  of  this  jurisdiction  is  the  probability 
of  permanent  injury  to  the  property  in  dispute,  the  inadequacy  of  pecuniary  com- 
pensation, and  the  prevention  of  a  multiplicity  of  suits."  ^ 

6  New  MempUs  etc.  Go.  v,  Memphis  7  Erhardt  r.  Boaro  (1885)  118  U.  S. 
(1896)  72  Fed.  052;  GartersviUe  Light  637,  5  Sup.  Ct.  566,  28  L.  ed.  1116; 
etc.  Go.  V.  GartersvHle  (1902)  114  Fed.  U.  S.  v.  Gear  (1846)  3  How.  120,  11  L 

699.  ^'  ^^« 

«  St.  Paul  etc.  R.  Go.  v.  Northern  Pac. 
R.  Go.  (1892)  49  Fed.  806,  308, 1  G.  G.  A. 
240. 
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§  2339.  Considerations  Affecting  Essential  Jurisdiction  of  Court. 

A  substantial  doubt  as  to  whether  the  federal  court  has  essential 
jurisdiction  of  the  suit  will  justify  a  refusal  on  the  part  of  the  court 
to  grant  a  preliminary  injunction,  though  the  question  of  jurisdiction 
is  not  primarily  under  consideration  and  is  left  undetermined  on  such 
motion.® 

A  preliminary  injunction  will  not  be  granted  where  an  indispens- 
able party  has  not  been  brought  in,  without  whom  a  decree  could  not 
be  given  on  the  merits  in  plaintifPs  favor.® 

§  2340.  Existence  of  Adequate  I^;al  Eemedy. 

A  preliminary  injunction  will  not  be  granted  where  tfie  case  stated 
in  the  bill  is  not  of  equitable  cognizance,  there  being  an  adequate  rem- 
edy at  law.*®  In  such  case  the  plaintiff  should  sue  at  law  and,  if 
necessary,  file  a  bill  solely  for  an  injunction  pending  the  suit  at  law. 

§  2341.  Clear  Case  for  Issuance  of  Writ  Must  Be  Made  Out. 

A  prerequisite  to  the  allowance  of  a  preliminary  injunction  is  that 
the  plaintiff  should  show  a  clear  title  to  relief,  or  one  free  from  rea- 
sonable doubt,  and  that  he  should  set  forth  acts  done  or  threatened  by 
the  defendant  which,  if  not  restrained,  will  seriously  or  irreparably 
injure  his  rights.**  A  preliminary  injunction  proceeding  on  the 
ground  of  the  invalidity  of  a  statute  will  not  be  granted  unless  it  is 

8  Huntington  v.   City  of  New  York   A.;    1901)    106  Fed.  771,  46  C.  C.  A. 

(1902)  118  Fed.  683;  Farson  V.  Chicago  611. 

(1906)  138  Fed.  184;  Smith  v,  Alexan-  A  person  having  a  temporary  right  to 
der  (1906)  146  Fed.  106;  Land  Ck>.  of  the  exclusive  use  of  stock  exchange  quo- 
New  Mexico  V,  Elkins  (1884)  20  Fed.  tations  cannot  obtain  an  injunction 
645  (want  of  jurisdiction  over  one  de-  against  another  to  prevent  the  unauthor- 
fendant  sufficient  to  justify  refusal  of  ized  use  of  those  quotations  without 
preliminary  injimction ) ;  Carson  v.  showing  that  the  alleged  illegal  user 
Combe  (C.  C.  A.;  1898)  86  Fed.  202,  20  occurs  while  the  plaintiff's  exclusive 
C.  C.  A.  660.  (The  question  of  jurisdic-  right  continues.  Board  of  Trade  etc.  v, 
tion  was  said  in  this  case  to  be  of  such  Consol.  Stock  Exch.  (1903)  121  Fed. 
gravity  and  vital  character  that  the  ap-   433. 

pellate  court  refused  to  pass  on  it  pre-  A  preliminary  injunction  will  not  be 
maturely  on  an  appeal  from  tiie  Inrer-  granted  in  an  infringement  case  unless 
locutory  order,  and  therefore  the  injunc-  the  fact  of  infringement  clearly  appears, 
tion  was  continued.)  The  circumstance  that  the  court  of  an- 

>  Taylor    r.    Southern    Pac.    R.    Co.  other  circuit  has  adjudged  that  infringe- 

(1903)  122  Fed.  147.  ment  exists  in  regard  to  the  same  pat- 
io Davidson  v.  Calkins  (1899)  92  Fed.  ent,    is    persuasive.      Benbow-Brammer 

230.  Mfg.  Co.  V.  Simpson  Mfg.  Co.   (1904) 

11  Stevens  v.  Missouri  etc.  Co.  (C.  C.  132  Fed.  614. 
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quite  clear  that  the  statute  cannot  stand  or  that  there  is  great  danger 
of  irreparable  injury. ^^ 

As  a  general  principle,  suits  should  be  left  untrammeled  by  injunc- 
tion or  decretal  orders  until  the  final  hearing,  except  in  clear  cases  of 
necessity.*'  A  preliminary  injunction  hurtful  to  the  defendant  will 
not  be  granted  unless  it  is  absolutely  necessary  to  secure  the  plaintiff 
in  a  right  not  otherwise  capable  of  being  adequately  protected.*^ 

MorrxB  v.  Bean  (1003)  123  Fed.  618:  A  proprietor  who  had  a  prior  right  to 
the  use  of  water  for  irrigating  purposes  sought  to  enjoin  other  proprietors  located 
farther  up  the  stream  from  diverting  the  water  so  as  thereby  to  deprive  the  plain- 
tiff of  his  proper  supply.  A  pMUfliiaary  lajottotta  itm  nfuaed  bteavae  tba  friaiii- 
tiff's  bill  did  not  show  that  any  growing  crops  were  then  in  need  of  an  immediate 
supply  of  water.i^ 

§  2342.  Showing  of  Inrepanble  Injiuy. 

Before  an  injunction  can  be  issued  there  must  be  a  showing  of  vio- 
lated right,  or  of  threatened  violated  right,  and  of  definite  and  tangi- 
ble injury  that  will  be  irreparable.**  In  a  suit  that  contemplates  the 
ultimate  recovery  of  damages  as  one  of  its  objects,  the  fact  that  the 
defendant  is  fully  responsible  financially  supplies  a  reason  for  refus- 
ing an  injunction,  especially  in  a  case  where  the  granting  of  it  is 

isByan  f>.  Williams  (1900)  100  Fed.  Moines  (1896)  72  Fed.  829;  Consolidat- 
177.  ed  Fastener  Co.  v.  Traut  etc.  Ck>.  (1807) 

i>  In  Paul  Steam  System  Co.  v.  Paul  81  Fed.  883;  Otaheite  Gold  ete.  Co.  f. 
(1904)  129  Fed.  757,  the  court,  speaking  Dean  (1900)  102  Fed.  929;  Central 
with  particular  reference  to  the  prac-  Stock  Yards  Co.  v.  Louisville  etc.  Co. 
tice  prevaUing  in  the  Circuit  Court  for  (1902)  112  Fed.  823;  Montgomery  Ward 
tlie  District  of  Massachusetts,  observed  k  Co.  v.  South  Dakota  etc.  Amoc.  (1907) 
that  injunotiona  pendente  lite  are  re-  160  Fed.  413,  418. 
fused  in  that  eircuit,  '^unlcsa  the  case  In  New  York  Ventilator  Co.  v.  Ameri. 
shows  beyond  reasonable  question  the  can  Institute  (1885)  24  Fed.  661,  the 
necessity  for  tueh  intervention  of  the  court  refused  to  enjoin  the  delivery  of  a 
court."  medal  to  one  manufacturer  upon  bill 

14  Seceomb  9.  Wurster  (1897)  83  Fed.  filed  by  a  disappointed  competitor,  the 
850,  861.  Judging  of  the  award  being  so  entirely 

i»  Further  illustrations  of  aituations  within  the  discretion  of  the  judges, 
that  have  been  considered  insufficient  For  conditions  under  which  a  pre- 
to  justify  the  granting  of  a  preliminary  liminary  injunction  should  not  be  issued 
injunction  are  found  in  these  cases :  in  a  patent  case,  see  Whippany  Mfg.  C!k). 
Witman  t>.  Hubbell  (1887)  42  Fed.  633;  v.  United  Indurated  Fibre  Co.  (C.  C. 
Spokane  St.  Ry.  Co.  v.  City  of  Spokane  A.;  1898)  87  Fed.  215,  30  C.  C.  A.  615; 
Falls  (1891)  46  Fed.  322;  Kimball  «.  Richmond  Mica  Co.  t;.  De  Clyme  (1898) 
Atchison  etc.  Co.  (1891)  46  Fed.  888;  90  Fed.  661;  Hall  Signal  Co.  v.  Qenenl 
Interstate  Conamerce  Commission  fk  Le-  R.  etc  O).  (C.  C.  A.;  1907)  153  Fed. 
high  Val.  R.  Co.  (1892)  49  Fed.  177;  907,  82  C.  C.  A.  653. 
Pullman's  Palace  Car  Co.  v.  Missouri  i<  Blindell  v,  Hagan  (1893)  54  Fed. 
etc.  Co.  (1893)  55  Fed.  138;  United  40 ;  Ahem  v.  Newton  etc.  Co.  (1900)  105 
States  V.  Southern  Pac.  R.  O.  (1893)  Fed.  702;  Halstead  v,  John  C.  Winston 
55  Fed.  566;  Capital  aty  etc.  Co.  v.  Des  Co.  (1901)  HI  Fed.  35. 
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otherwise  of  doubtful  propriety.^'  But  where  the  plaintiff's  right  to 
an  injunction  is  otherwiae  clearly  made  out,  the  solvency  of  the 
defendant  is  immaterial ;  and  the  defendant  cannot  defeat  the  right 
to  the  injunction  by  tendering  security  for  damages.*® 

The  title  to  land  being  in  controversy  a  prelimiuary  injunction 
to  prevent  the  defendant  from  conveying  it  to  one  of  the  states  will  be 
granted;  for  the  state  not  being  subject  to  suit,  the  title  to  the 
property  would  thereby  be  irretrievably  lost.^* 

§  8343.  Injunotioa  Vot  OnuitaUe  on  Showing  of  Doubtful  Bisht. 

An  injunction  will  not  be  granted  upOB  A  OOB^iflliBg  and  dmibtfnl 
showing.    The  remedy  is  an  extraordinary  one^  and  the  right  to  it 

should  be  clearly  made  out^^  The  Injuncrfott  pendente  lite  has  been 
said  to  be  very  like  an  execution  before  judgment  and  consequently 
should  be  issued  only  in  clear  cases  of  righU^*  There  should  be  a 
reasonable  certainty  that  the  plaintiff  will  succeed  at  the  final  hear- 
ing; and  if  this  is  not  made  to  appear^  the  writ  will  usually  be 
denied.'^  Substantial  doubt  as  to  the  existence  of  the  right  on  which 
the  claim  to  relief  is  based  makes  a  refusal  of  a  preliminary  injunc- 
tion proper.** 

A  preliminary  injuncticm  will  not  be  granted  where  the  right  to 
have  an  injunction  depends  on  an  issue  that  can  be  pifoperly  deter- 
mined only  when  full  proof  is  taken.** 

§  2844.  Injunction  Proper  Where  Plaintifl's  Sight  Clear. 

In  the  absence  of  some  strong  equity  to  the  contrary,  the  plaintiff 
is  entitled  to  a  preliminary  injunction  where  it  is  obvious  that  lie 

17  Paine    v.   United    States    Playing-  2  s  American  Preaervers'  Ck).  r.  Norris 

Card  Co.  (189S)  90  Fed.  543*  (1890)    43  Fed.  711;  V^eidenfeld  v,  M- 

i«Sickel8f?.  Mitchell  (1857)  Fed.  Caa.  legheny   etc.    Co.    (1891)    47    Fed.    11; 

No.    12^35;    Hodge   r.    Hudson   R.   Co.  Kilbuni    v,    IngersoU    (1896)    67    Fed. 

(1868)  Fed.  Cas.  No.  6,560;  Consolidat-  46;  De  Neufville  v.  New  York  etc.  Co. 

ed   Fruit   Jar   Co.   v.   Whitney    (1874)  (1898)    84  Fed.  391;   Miller  v,  Morley 

Fed.  Cas.  No.  3,132*  etc.  Co.    (C.  C.  A.;   1898)    87  Fed.  621, 

i»Lee  V.  Simpson  (1888)  37  Fed*  12,  31  C.  C.  A.  148;  Etnpire  Circuit  Co.  v. 

2  L.R.A.  659.  Jermon  (1905)  147  Fed.  532,  534;  Home 

so  Parker  v.  Winnipiseogee  Lake  Cot-  Insurance  Co.  r.  Nobles  (1894)  63  Fed. 
ton  eto.  Co.  (1862)  2  Black  552«  17  L.  642;  Brooklyn  Base  Ball  Club  V.  Me- 
ed. 337;  Irwin  t>.  Dixion  (1850)  9  How.  Guire  (1902)  116  Fed.  782;  Mitchell 
33»  13  L.  ed.  35;  Pennsylvania  17.  Wheel-  v.  Colorado  etc.  Co.  (1902)  117  Fed. 
ing  etc.  Bridge  Co.  ( 1851 )  13  How.  587,  723. 
14  U  ed.  278.  «*  Paine   v,   U.    S.   Playing-Card   Co. 

•1  Amelia   Milling  Co.   v.   Tennessee  (1898)  90  Fed.  543;  Board  of  Trade  of 

Coal  etc.  Co.   (1903)    123  Fad.  811.  City  of  Chicago  r.  C.  B.  Thomson  Com- 

is  Union   Switch   etc.    Co.   v.   Phila-  mission  Co.   (1900)   103  Fed.  902. 
delphia  R.  R.  Co.  (1896)  76  Fed.  1004. 
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must  prevail  on  the  merits  and  in  the  end  obtain  a  final  injunction.^' 
The  writ  will  never  be  withheld  where  its  issuance  is  necessary  to 
prevent  injustice.*® 

§  2345.  Donbtf  al  Question  of  Law. 

If  doubtful  questions  of  law  are  raised  in  a  suit  and  the  evidence 
is  conflicting  the  court  will  not  grant  a  temporary  injunction,^^  unless 
it  appears  to  be  desirable  for  the  purpose  of  maintaining  the  status 
quo  and  none  other.*®  But  if,  in  its  general  aspects,  the  bill  presents 
a  case  of  probable  right  and  probable  danger  thereto,  the  court  may,  in 
its  discretion,  grant  the  writ.*® 

§  2346.  Consideration  of  Bight  of  Appeal. 

The  circumstance  that  no  appeal  lies  from  an  interlocutory  order 
refusing  to  grant  a  preliminary  injunction,  while  on  the  contrary  an 
appeal  does  lie  from  an  interlocutory  order  granting  the  injunction,  is 
entitled  to  no  weight  in  a  cleat*  case,  yet  it  may  conceivably  sometimes 
be  allowed  some  weight  in  a  doubtful  situation.  Such  consideration, 
so  far  as  it  is  allowed  to  operate,  makes  in  favor  of  the  granting  of 
the  injunction.*^  The  consideration  in  question  is  never  conclusive ; 
and  if  a  plaintiff  is  clearly  not  entitled  to  a  preliminary  injunction, 
it  will  be  refused,  though  the  plaintiff  has  no  appeal.'* 

§  2347.  Consideration  of  Balance  of  Convenience. 

On  a  motion  for  a  preliminary  injunction,  it  is  proper  for  the 
court  to  inquire  not  only  whether  serious  and  irreparable  damage  will 
be  done  to  the  plaintiff  if  the  temporary  injunction  is  refused,  but 
also  to  inquire  whether  or  not  the  defendant,  by  the  granting  of  the 
injimction,  will  suffer  injury  disproportionately  greater.*^  It  has 
been  truly  said  that  "  preliminary  injunctions  are  granted  on  a  bal- 
ance of  convenience."  '*    In  a  case  where  the  issuance  of  the  prelimi- 

sBAUington  etc.  Mfg.   Co.   v.  Booth  "New  Memphis  etc.  Co,  v.  City  of 

(C.  C.  A.;  1897)  78  Fed.  878,  24  C.  C.  Memphis  (1896)   72  Fed.  952. 

A.  378.  «o  Harriman    v.    Northern    Securities 

"Continuous    Glass    Press    Co.     17.  Co.  (1904)   132  Fed.  464,  485. 

Schmertz  Wire  Glass  Co.  (C.C.A.;  1907)  si  Edison  Electric  Light  Co.  v.  Buck- 

153  Fed.  577,  82  C.  C.  A.  587.  eye   Electric   Co.    (1894)    64  Fed.  225, 

27  Home  Ins.  Co.  v.  Nobles  (1894)  63  228. 

Fed.   642;    Cosmos   Exploration   Co.   v.  >  2  Sampson  etc.   Co.  v,  Seaver  Bad- 

Gray   Eagle   Oil   Co.    (1900)    104   Fed.  ford  Co.  (1904)  129  Fed.  761. 

32;   MitcheU  v.  Colorado  Fuel  &  Iron  ssTaft,  Circuit  Judge,  in  New  Bng- 

Co.  (1902)  117  Fed.  723.  land  etc.  Co.  v.  Oakwood  etc.  Co.  (1895) 

«8Cart€rsviUe  Light  &  Power  Co.  v.  71  Fed.  52. 
City   of   Cartersville    (1902)    114   Fed. 
699. 
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nary  injunction  can  cause  no  substantial  loss  to  any  one  in  any  event, 
while  the  failure  to  issue  it  may  result  in  the  total  loss  by  the  plain- 
tiff of  all  his  right  and  claim  in  the  subject-matter,  the  temporary 
injunction  should  be  issued,  unless  it  be  reasonably  clear  that  his 
alleged  ground  of  action  is  altogether  without  any  just  foundation.^* 
On  the  other  hand,  if  it  appears  that  th©  granting  of  the  injunction 
would  be  destructive  of  the  entire  business  of  the  defendant  or  would 
inflict  much  damage  upon  him,  while  the  refusal  of  it  would  not  seri- 
ously affect  the  plaintiff's  rights,  the  writ  will  be  refused.**  A  pre- 
liminary injunction  that  would  have  the  effect  of  changing  the  method 
and  system  of  the  defendant  and  of  interfering  radically  with  his  busi- 
ness will  not  be  granted  except  in  the  clearest  sort  of  a  case  and  where 
there  is  some  exigency  requiring  it.'® 

A  preliminary  injunction  to  prevent  a  sale  of  property  for  taxes 
will  be  granted  almost  as  of  course  in  a  suit  plausibly  attacking  the 
validity  of  the  law  under  which  the  sale  is  threatened,  for  the  incon- 
venience and  damage  that  would  result  to  the  plaintiff  from  the  crea- 
tion of  a  cloud  on  his  title  is  much  greater  than  the  inconvenience  that 
will  result  to  the  public  authorities  from  a  delay  of  the  sale.'^ 

§  2348.  Adoption  of  Course  Most  Condnoive  to  ¥1niiniiin  Injury. 

Upon  considering  the  propriety  of  granting  a  preliminary  injunc- 
tion, the  court  will  always  endeavor  so  to  protect  the  rights  of  all  the 
parties  to  the  suit  that  whatever  may  be  the  ultimate  decision  the 
injury  to  each  will  be  reduced  to  the  minimum.'® 

Tfew  Memphis  Oas  etc,  Co,  v,  Memphis  (1896)  72  Fed.  952:  Upon  application 
for  a  preliminary  injunction  to  prevent  the  putting  of  a  municipal  ordinance 
fixing  gas  rates  into  effect,  plaintiff's  contention  being  that  those  rates  were  unrea- 
sonable and  confiscatory,  the  court  granted  the  injunction  and  observed:  "The 
public  can  be  protected  by  a  bond  in  a  suitable  sum,  with  condition  to  refund 
either  to  the  persons  who  consume  gas,  or  to  the  taxing  district,  for  the  use  and 
benefit  of  such  persons,  all  sums  which  may  be  charged  over  the  rate  fixed  by  this 
ordinance,  in  the  event  plaintiff's  bill  shall  fail.  ...  It  will  not  be  difficult  to 
thus  reimburse  fully  each  purchaser  of  gas  for  the  excess  which  may  be  paid  over 
the  rates  fixed  by  the  ordinance,  if  finally  sustained,  and  no  serious  injury  can 
therefore  result  to  the  public,  while  to  refuse  the  injunction  would  possibly  result 
in  the  destruction  of  the  plaintiff's  business  and  property  before  this  litigation 
can  be  terminated.'' 

s«  Allison  V.  Corson  (C.  C.  A.;  1898)  >?  Lyon  v.  Tonawanda  (1899)  98  Fed. 
88  Fed.  581,  32  C.  C.  A.  12.  361. 

s  6  Amelia  Milling  Co.  v.  Tennessee  « 8  Denver  etc.  R.  Co.  v,  U.  S.  (C.  C. 
etc.  Co.  (1903)  123  Fed.  811.  A.;  1903)  59  C,  C  A.  579,  124  Fed.  159, 

s<  Gring  v,  (Hiesapeake  etc.  Canal  Co, 
(1904)   129  Fed.  996, 
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§  2348.  Comideration  of  Injury  to  Third  PenoiL 

The  circumstance  that  a  third  person  may  be  directly  or  indirectly 
injured  by  the  operation  of  the  preliminary  injunction,  supplies  a  rea- 
son for  refusing  it  which  may  well  be  decisive  in  doubtful  cases.^* 
This  consideration  is  of  special  force  when  that  third  party  is  the 
general  public 

^fein  «.  BientMe  Wafer  Bvppty  Co,  (1887)  32  Fed.  876:  The  plaintiff  claiming 
to  have  the  exclusive  tiffikt  to  aupply  the  inhabitaiita  of  a  city  with  water  sought 
to  enjoin  the  defendant  company  from  interfering  with  its  monopoly.  Affidavits 
were  filed  which  tended  to  show  that  the  city  was  not  being  supplied  by  the  plain- 
tiff with  such  a  water  supply  as  the  public  health  and  public  safety  required.  In 
refusing  a  preliminary  injunction  Mr.  Justice  Harlan  observed  that  the  discretion 
of  the  court  in  regard  to  the  granting  of  preliminary  injunctions  must  be  exer- 
cised so  as  to  avoid  possible  harm  of  a  serious  character  to  the  general  public, 
liut  an  injunction  was  granted  against  the  doing  of  injury  by  the  defendant  to 
the  plaintiff's  mains  and  conduits. 

§  2350.  InjuLOtion  to  Preserve  Status  (tno. 

The  class  of  cases  in  which  a  preliminary  injunction  will  be  most 
readily  granted  is  that  where  the  purpose  of  the  injunction  is  to  main- 
tain the  stains  quo  until  the  controverted  right  is  determined.  Such 
an  injunction  will  usually  be  granted  where  it  appears  that  the  plain- 
tiff has  a  good  prima  fttcie  cause  of  action,  and  without  the  injunction 
his  suit  would  be  fruitless,  even  if  he  should  finally  win  on  the 
merits.*®  A  preliminary  injunction  maintaining  the  status  quo  may 
properly  issue  whenever  the  questions  of  law  or  of  fact  to  be  ultimately 
determined  are  grave  and  difficult,  and  injury  to  the  moving  party 
will  be  immediate,  certain,  and  great,  if  it  is  denied,  while  the  loss  or 
inconvenience  to  the  opposing  party  will  be  comparatively  small,  if  it 
is  granted.**  The  court  is  always  disposed  to  grant  the  injunction 
where  the  denial  of  it  would  in  effect  be  a  denial  of  all  relief,  or  where 
the  denial  of  the  injunction  would  at  least  subject  the  plaintiff  to  the 
risk  of  losing  all.*^ 

City  of  VefTtOH  t>.  Le^  (C.  C.  A.;  1897)  25  C.  C  A.  16l»  79  Fed.  718!  San- 
bonit  Circuit  Judge,  In  approving  of  the  action  of  the  lower  court  in  granting  a 
preliminary  injunction,  observed:     **  To  grant  the  injunction  was  to  preserve  the 

S9  Foster  I?.  Ballenberg  (1800)  43  A.;  1903)  59  C.  C.  A.  579»  124  Fed. 
Fed.  821.  156,    161;    Charles   v.    City    of   Marion 

40  Jones   V.   DimeB    (1904)    130   Fed.    (1899)   98  Fed.  106. 

638.  4  2  Africa    v.    Board    etc.    (1895)    70 

41  Denver  etc.  R.  Co.  v,  U.  S.   (C.  C.    Fed.  729,  740. 
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im>pei<,y  of  all  parties  in  «tel«  f»o,  and  prevent  substantial  dnatage  to  any  one, 
wluitever  the  final  decree  might  be,  while  to  refuse  it  was  to  permit  the  immediate 
destraction  of  the  property  of  the  electric  company  and  the  security  of  the  appellee, 
to  allow  the  infliction  of  irreparable  loes  upon  them,  and  to  render  the  suit  and 
its  decision  useless  if  the  final  decree  should  be  in  favor  of  the  appellee.  There 
eaft  be  no  qneetloa  of  tlie  duty  of  the  chancellor  to  iMue  an  injunction  under  such 
cireumttanceB.  The  eontrolliag  reason  for  the  ezisteuoe  of  the  right  to  issue  a 
preliminary  injunction  is  that  the  court  may  thei«by  prevent  such  a  change  of 
the  conditions  and  relations  of  persona  and  property  during  the  litigation  as  may 
result  in  irremediable  injury  to  some  of  the  parties  before  their  claims  can  be 
investigated  and  adjudicated.  When  the  questions  to  be  ultimately  decided  are 
serious  and  doubtful,  the  legal  discretion  of  the  judge  in  granting  the  writ  should 
Le  influenced  largdy  by  the  consideration  that  the  injury  to  the  moving  party 
will  be  certain,  great,  and  irreparable  if  the  motion  is  denied,  while  the  incon- 
venience and  loss  to  the  opposing  party  will  be  inconsiderable,  and  may  well  be 
indemnified  by  a  proper  bond,  if  the  injunction  is  granted.  A  preliminary  injunc- 
tion maintaining  the  stains  ^uo  may  properly  issue  whenever  the  questions  of  law 
or  &ct  to  be  ultimately  detennined  in  a  suit  are  grave  and  difllcalt,  and  injury 
to  the  moving  party  will  be  immediate,  certain,  and  great  if  it  is  denied,  while 
the  loss  or  inconvenience  to  the  opposing  party  will  be  comparatively  small  and 
insignificant  if  it  is  granted."  ^s 

A  preliminary  injunction  \?ill  in  no  case  be  granted  where  it  is 
manifest  that  the  status  quo  will  be  preserved  without  the  aid  of  such 
injunction.  In  such  case  there  is  no  danger  of  any  irreparable  injury 
to  the  plaintiff  and  the  oourt  is  not  called  ttpon  to  exercise  any  extra- 
ordinary power.^* 

§  8351.  Case  Where  InjnnetioA  Beterminative  of  Whole  Controveny. 

As  a  rule,  the  court  of  equity  is  averse  from  interfering  by  means 
of  an  injunction  to  change  an  existing  state  of  affairs  where  the  cir- 
cumstances are  such  that  its  action  in  granting  the  injunction  will,  in 
practical  effect,  decide  the  whole  controversy  in  favor  of  the  plaintiff. 
For  instance,  if  a  controversy  arises  among  the  stockholders  of  a  cor- 
poration, and  a  minority  of  the  stockholders  seek  an  injunction  to  pre* 
rent  the  majority  from  voting  shares  held  by  them,  at  an  impending 

41  ^oeortf,  Blonnt «.  Soci^t^  Anonyme  Southern  Pae«  Co.  9.  Earl  (1897)  82 
du  Filtre  (1892)  6  U.  S.  App.  335,  3  O.  Fed.  690,  27  C.  C.  A.  185;  Indianapolis 
C.  A.  455,  53  Fed.  98;  Jenson  v.  Norton  Gaa  Co.  f.  Indianapolis  (1897)  82  Fed. 
(1894)  29  U.  8.  App.  121,  12  G.  C.  A.  246;  Allison  v.  Corson  (1898)  88  Fed. 
608,  64  Fed.  662;  Dooley  V.  Hadden  581,  32  C.  C.  A.  12;  Sanitary  Reduction 
(1896)  72  Fed.  952;  Buskirk  v.  King  Works  v.  California  Reduction  Co. 
494,  74  Fed.  429;  Georgia  v.  Bruiaford  (1889)  94  Fed.  698;  Denver  A  R.  G. 
(1791)  8  BaU.  402,  1  L.  ed.  483;  New  R.  Co.  v.  United  States  (1903)  124  Fed. 
MeairfiiB  Gas  ft  Light  Co.  v.  Memphis  156,  59  C.  C.  A.  579. 
(1896)  72  Fed.  952;  Buskirk  v.  King  4  4  Miller  v.  Mutual  etc  Ass'n  (1901) 
(1896)    72  Fed.  22,  18  C.  C.  A.  418;    109  Fed.  278. 
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stockholders'  meeting,  the  court  will  not  grant  the  injunction  and 
thereby  in  effect  turn  the  corporation  over  to  the  minority  stock- 
holders ;  for  this  would  operate  to  give  them  all  the  benefit  of  a  final 
adjudication  in  their  favor.** 

But  if  the  plaintiff's  right  is  clear,  the  court  will  not  be  deterred 
from  granting  an  injunction  merely  because  the  effect  of  it  will  be  a 
virtual  determination  of  the  suit.  This  is  frequently  illustrated  in 
suits  for  an  injunction  against  strikers.  Though  the  preliminary 
injunction  would  obviously  break  the  strike  and  leave  practically 
nothing  else  to  litigate  about,  it  will  yet  be  granted  where  the  acts 
enjoined  are  plainly  unlawful  and,  if  continued,  would  work  irrepar- 
able damage.  Advertence  to  the  circumstance  that  such  an  injunction 
does  operate  to  break  up  the  strike  increases  the  responsibility  of  the 
court  in  such  cases  and  imposes  on  it  the  duty  of  seeing  that  the 
injunction  shall  not  be  issued  except  in  accordance  with  law  and 
right.*® 

§  2352.  Injnnotion  to  Preyent  Entry  of  Landlord. 

Owing  to  the  estoppel  of  a  tenant  to  question  the  title  of  his  land- 
lord, the  former  will  not  be  granted  a  preliminary  injimction  to  pre- 
vent an  ouster  at  the  termination  of  the  lease,  upon  any  ground  that 
tends  to  impeach  the  landlord's  title.  And  if  notice  to  quit  has  been 
properly  given  and  the  right  of  the  landlord  to  re-enter  is  dear,  the 
circumstance  that  the  tenant  will  be  greatly  injured  by  the  entry  does 
not  justify  a  preliminary  injunction  to  postpone  it.  If  the  court  can 
see  that  the  tenant  clearly  has  no  case,  it  will  not  interfere  to  prevent 
his  ejection.*^ 

§  2353.  No  Injimotion  against  AooompUshed  Aot. 

As  the  action  of  the  court  in  granting  a  preliminary  injimction 
depends,  or  should  depend,  on  the  situation  at  the  time  the  application 
is  considered  and  acted  upon,  the  writ  will  not  be  granted  when* 
it  would  obviously  prove  a  brutum  fulmen,  as  for  instance,  where  the 
act  against  which  it  would  be  directed  has  already  been  done.*®  In  a 
case  where  the  United  States  filed  a  bill  to  prevent  a  foreign  telegraph 
company  from  landing  and  laying  its  cable  on  the  shores  of  this  coun- 

« Taylor  17.  Southern  Pac.  Co.  (1903)  sylvania  R.   Co.    (1903)    120  Fed.  302 

122  Fod.  147,  155.  (1903)   59  C.  C.  A.  113,  123  Fed.  33. 

4  6  American    Steel   etc.    Co.    v.    Wire       4  8  Mexican  Ore  Co.  i\  Mexican  Guad- 

Brawers'  Union  (1898)  90  Fed.  603.  alupe  Min.  Co.   (1891)   47  Fed.  351, 

47Y^'e8teni  Union  Tel.  Co.  t?,  Peim* 
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try,  without  the  consent  of  the  government,  a  preliminary  injunotion 
against  the  operation  of  the  service  was  refused,  because  it  appeared 
that  the  cable  had  been  landed  before  the  motion  for  a  preliminary 
injunction  was  heard>  and  nothing  was  shown  to  indicate  that  irrepar- 
able injury  would  result  from  its  operation  upon  the  final  hearing.** 

§  835C  No  Injunction  Where  Defendant  Has  Ceased  Wrongful  Acts. 

A  preliminary  injunction  will  not  be  granted  unless  injury  is  being 
committed  or  threatened.  If  the  defendant  appears  already  to  have 
desisted  from  his  wrongful  act  and  there  is  no  reason  to  suppose  that 
the  injury  will  be  repeated,  the  injunction  will  be  refused.**^  But  it 
has  been  ruled  that  ^^  a  naked  and  unsupported  promise  '^  on  the  part 
of  a  defendant  to  desist  from  his  wrongful  acts  is  not  enough  to  justify 
a  refusal  of  the  injunction.'^ 


§  2885.  llIsoellAiiooiu  Oonsiderations  Affecting  Bight  to  Injunotion. 

The  circumstance  that  th^  United  States  cannot  be  required  to  give 
an  injunction  bond  supplies  a  reason  why,  in  suits  brought  in  its 
name,  the  extraordinary  relief  by  preliminary  injunction  should  be 
refused  in  all  doubtful  oases,  especially  where  the  defendant  would  be 
financially  hurt  and  embarrassed  by  such  injunction*^^ 

The  suggestion,  not  infrequently  advanced  by  parties  desiring  to 
obtain  an  injunction,  that  "  there  is  nothing  in  the  injunction  that 
would  interfere  with  an  honest  man  conducting  his  business  unhin- 
dered by  any  restriction  '*  is  not  enough  to  justify  the  issuance  of  a 
preliminary  injunotion  where  no  clear  right  thereto  is  shown.  The 
fact  that  the  mere  issuance  of  an  injunction  would  stigmatize  the 
defendant  by  indicating  that  he  had  done  or  threatened  to  do  some 
unlawful  act  is  an  argument  against  issuing  it^^ 

In  a  suit  by  a  stockholder  to  enjoin  the  doing  of  corporate  acts 
alleged  to  be  ttltra  vires,  it  has  been  observed  that  the  right  of  the 
plaintiff  to  a  preliminary  injunction  is  prejudiced  by  the  circum- 
stance that  he  appears  to  have  acquired  his  interest  as  a  stockholder 
merely  for  the  purpose  of  attacking  the  transaction  in  question.  Such 
a  plaintiff  can  insist  only  upon  such  preliminary  relief  as  is  abso- 

49  United  States  v.  Compagnie  Fran-       ss  United  States  v.  JeUioo  Mountain 

caise  (1896)  77  Fed.  405.  etc.  Co.    (1890)  43  Fed.  898. 

so  Home   Ins.   Co,  v.   Nobles    (1894)        bs  International  Register  Co.  v.  Re- 

es  Fed.  642.  cording  Fare  R.  Co.    (C.  C.  A.;  1907) 

SI  CeUuloid    Mfg.    Co.    v,    Arlington  80  C.  C.  A.  476,  151  Fed.  199, 
Mfg.  Co.   (1888)   34  Fed.  324. 
Eq.  Prac  Vol.  II.— 87. 
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lutelj  indispensable  to  preserve  his  rights.    ^'  The  purchaser  of  a  law- 
suit is  entitled  to  what  he  has  bought/'  ** 

The  Mandatory  Injunction, 

§  2356.  Injnnotion  Looks  to  Preyention  of  Future  Injury. 

The  preliminary  injunction  is  primarily  a  conservative  and  not  a 
remedial  instrument.  Consequently  it  will  not  ordinarily  be  given  a 
retroactive  or  restorative  effect,  that  is,  it  will  not  be  used  to  compel 
the  undoing  of  that  which  has  already  been  done.  The  prime  func- 
tion of  the  writ  is  to  preserve  the  status  quo;  and  while  it  may  prop- 
erly be  used  to  prevent  a  disturbance  of  property,  it  cannot  ordinarily 
be  permitted  to  operate  so  as  to  require  a  restoration  of  property  to 
the  condition  it  was  in  prior  to  a  disturbance  already  effected.  Pres- 
ervation of  the  stains  quo  does  not  mean  restoration  to  the  status  quo 
existing  before  the  interference.**  In  other  words,  the  mandatory  fea- 
ture will  not  ordinarily  be  ingrafted  on  a  preliminary  injunction. 

Southern  Poo.  R,  Co.  v.  Oakland  (1893)  58  Fed.  60:  The  city  claimed  title  to 
premises  occupied  by  the  railroad,  and  in  assertion  of  its  title  the  officials  of  the 
city  entered  on  those  premises  and  caused  the  railroad  track  to  be  partly  torn  up. 
The  railroad  brought  suit  to  quiet  its  title  and  to  enjoin  further  trespasses.  The 
court  granted  a  preliminary  injunction  against  future  trespasses  but  refused  to 
require  the  city  to  restore  the  track. 

§  2357.  When  Injnnotion  Not  Objectionably  Kandatory. 

But  an  injunction  is  not  technically  a  mandatory  injunction,  at 
least  not  in  any  objectionable  sense,  merely  because  the  defendant,  in 
order  to  comply  with  it,  is  bound  to  take  some  positive  step  or  other. 
Thus,  where  the  usual  course  of  business  has  been  improperly  inter- 
rupted and  an  injunction  is  obtained  to  prevent  the  continuance  of 
such  interruption  and  to  restore  business  to  its  usual  course,  the  cir- 
cumstance that  the  defendant  must  perform  some  minor  positive  acts 
in  restoring  affairs  to  their  former  course  does  not  make  the  injunc- 
tion mandatory  in  an  objectionable  sense.^^ 

54DuPont  V.  Northern   Pac.  R.   Co.  66  Fairchild   Floral  Co.  v,  Bradbury 

(1883)    18    Fed.   467,   21    Blatchf.    534.  (1898)    87    Fed.   415.     Compare  In   re 

B  5  Southern  Pac.   R.   Co.    r.  City   of  Lennon  (1897)   166  U.  S.  548,  41  L.  ed, 

Oakland    (1893)    68  Fed.  50.     But  see  1110,  17  Sup.  Ct.  658. 
Chattanooga  Terminal  Ry.  Co.  t?.  Felton 
(1895)  69  Fed.  273,  283. 
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§  8868.  Power  of  Court  to  Grant  Mandatory  Injunction — ^Dlnstrations. 

Upon  principle  there  is  no  difference  between  the  authority  of  the 
court  in  respect  to  the  granting  of  mandatory  injunctions,  either  final 
or  interlocutory,  and  its  authority  in  regard  to  the  granting  of  purely 
prohibitory  injunctions.  The  courts  do  indeed  display  hesitancy 
about  granting  mandatory  injunctions,  but  this  arises  from  the  con- 
sciousness that,  in  requiring  an  affirmative  act  to  be  done,  the  court  is 
undertaking  to  insist  on  the  doing  of  something  that  it  cannot  always 
be  sure  will  be  rightly  done.  But  wherever  the  exigency  requires  it, 
and  the  situation  is  such  as  to  make  the  order  practicable,  the  manda- 
tory injunction  will  be  granted.*^^  The  mandatory  character  of  an 
injunction  is  often  cloaked  under  the  outward  form  of  a*  purely  pro- 
hibitory injunction ;  *®  and  perhaps  in  this  way  alone  has  the  man- 
datory injunction  obtained  a  legal  footing.  However,  this  no  longer 
holds,  and  a  mandatory  injunction  that  is  affirmative  on  its  face  may 
be  granted  if  necessary. 

1.  Cole  Silver  Mining  Co.  v.  Virffinia  etc.  Co.  (1871)  1  Sawy.  470,  465:  The 
plaintiff  had  used  for  many  years  in  its  mining  operations  a  flow  of  water  from  a 
subterranean  stream.  The  defendant  put  a  tunnel  through  the  mountain  from  a 
distant  point,  which  tunnel  came  within  about  thirty  feet  directly  under  the  spot 
where  the  plaintiff  got  its  water.  This  tunnel  tapped  and  drained  the  stream  in 
question,  with  the  result  that  the  defendant  appropriated  and  diverted  all  the 
water,  so  that  the  plaintiff  was  deprived  of  it.  The  plaintiff  thereupon  filed  a  bill 
to  restrain  the  diversion,  and  on  motion  an  interlocutory  injunction  was  granted 
requiring  the  defendant  to  desist  from  continuing  to  divert  the  water.  The  injunc- 
tion was  aiflrmative  and  mandatory  in  respect  of  the  fact  that,  before  it  could  be 
eomplied  with,  it  was  necessary  for  the  defendant  to  build  a  water-tight  barrier 
across  the  tunnel  or  even  to  fill  up  the  tunnel. 

It  was  argued  for  the  defendant  that  the  diversion  was  already  committed  and 
that  the  court  should  not,  by  a  mere  interlocutory  order,  undertake  to  restore  the 
parties  to  their  former  position.  Sawyer,  J.,  admitted  that  authority  could  be 
vouched  for  such  position,  but  he  pointed  out  that  any  unlawful  interference  that 
is,  in  its  nature,  a  continuing  offense  can  be  enjoined  by  a  restrictive  order,  and 
the  circumstance  that  the  order  incidentally  calls  for  and  requires  some  affirma- 
tive act  is  no  objection  to  it.  The  action  of  this  judge  was  afterwards  approved 
by  Field,  Circuit  Justice. 

STSee  Mills  v.  Qreen  (1895)  159  U.  quires  the  railroad  to  accept  the  pack- 
S.  854,  40  L.  ed.  294.-  ages  of  the  express  company  at  the  same 

ss  An  injunction  which  prohibits  a  rates  as  are  charged  to  other  express 
railway  company  from  charging  an  ex-  companies,  is  mandatory  and  affirmative 
press  company  excessive  rates  and  from  in  its  effect  though  it  be  negative  in 
thereby  preventing  it  from  carrying  on  form.  Southern  Express  Co.  t?.  Memphis 
busiiiesa  (yv^r  tNi  road,  and  which  re*  etc  ft.  Co.  (1881)  8  Fe^,  799, 
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e.  Coe  V.  LouispaU  etc.  R.  Co.  ( 1880)  8  Fed.  775 1  tl«  def«ildftftt  MilrMd  eoiA' 
pany  had,  for  more  than  twelve  years,  been  delivering  stock  on  a  switch  at  the 
plaintiff's  stockyard,  the  same  being  connected  with  the  railroad  by  gaps  and  pens. 
A  new  stockyard  company  was  established  in  another  part  of  the  city,  and  the 
railroad  entered  into  a  contract  with  this  new  company  whereby  it  agreed  that 
all  cattle  shipped  to  the  city  and  over  the  road  should  be  delivered  at  the  premises 
of  this  stockyard  company  and  not  elsewhere.  This  necessarily  involved  a  discon- 
tinuance of  the  delivery  of  stock  to  the  plaintiff  at  his  yard  as  was  formerly  the 
custom.  A  preliminary  injunction  was  granted  requiring  the  company  to  continue 
delivering  stock  to  the  plaintiff  at  his  yard.  The  court  observed  tiiat  such  a  man- 
datory preliminary  injunction  ought  not  to  be  granted  unless  the  rights  of  the 
parties  were  free  from  reasonable  doubt  and  the  urgency  of  the  ease  demanded  it. 

9  9359.  Natvre  of  Eqtdty  Tiittif yuig  Xudatory  LgvMtioB. 

The  equity  that  will  justify  the  granting  of  a  mattdatory  injunction 
must  be  much  better  defined  and  much  more  cogent  than  that  which 
will  justify  the  granting  of  a  prohibitory  injunction, 

y%ck8hurg  v.  Watertoorks  Co.  (1006)  202  U.  S.  463,  471,  60  L.  ed.  1102,  1112: 
A  waterworics  company  was  found  to  be  entitled  to  a  pnrfiibitoiy  injunction 
restraining  a  city  from  making  sewer  connections  with  a  drainage  oourse  that 
emptied  into  the  plaintiff's  source  of  supply  above  the  intake  of  water.  But  on 
the  same  facts  it  was  held  that  the  plaintiff  was  not  entitled  to  a  mandatory 
injunction  requiring  the  city  to  extend  its  sewer  and  construct  an  outlet  there- 
fran  so  as  to  discharge  the  sewage  below  the  intake*  The  prohibitory  injunetioB 
was  adequate  to  protect  the  plaintiff's  water  from  pollution;  and  as  to  the  mode 
in  which  the  city  was  to  accommodate  itself  to  the  requirements  of  the  prohibitory 
injunction,  this  matter  was  held  to  be  one  to  be  determined  by  the  eity  authori- 
ties in  the  exercise  of  the  oflScial  discretion  vested  in  them. 

§  2360.  TTse  of  Mandatory  Injnnctions  to  Begolate  Trafflo. 

The  function  and  scope  of  the  mandatory  preliminary  injunction 
is  well  illustrated  in  controversies  that  have  arisen  between  connect- 
ing railroads.  Thus,  if  one  railroad  refuses  to  receive  and  transport 
the  cars  of  a  connecting  road,  the  latter  road  may  obtain  a  prohibitory 
and  mandatory  injunction  compelling  the  defendant  road  to  discon- 
tinue its  obstructive  policy  and  to  receive  and  transport  those  cars.** 

Toledo  etc.  R,  Co.  v,  PenMylvania  Co,  (1808)  10  L.R.A.  387,  64  Fed.  730:  In 
this  case  Tafti  Circuit  Judge,  noted  that  the  normal  condition — the  tiatua  quo — 
between  connecting  carriers  is  the  continuous  passage  of  freight  backward  and 
forward  between  them,  which  each  carrier  has  a  right  to  enjoy  without  Interrup- 

B«   Denver  ettf.  R.  Co.  o.  Atchison  etc.   Fed.  616  5  Chicago  etc.  R.  Co.  P.  Bur- 
R.  Co.  (1883)  16  Fed.  060;  Chicago  etc.    lington  etc.  R.  Co.   (1888)  34  Fed.  481 
R.  Co.  V,  New  York  etc.  Co.   (1886)  24 
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tion.  The  learned  judge  compared  this  right  to  that  which  the  riparian  owner 
enjoys  in  regard  to  the  continuous  and  uninterrupted  iow  of  a  stream  of  water, 
and  he  observed  that  preliminary  mandatory  injunctions  had  long  been  in  vogue 
as  a  means  for  removing  obstructions  in  the  flow  of  water.  **  So,"  said  he,  "  an 
obatmction  to  the  flow  of  interstate  freight  must  be  preliminarily  enjoined,  even 
though  it  requires  a  mandatory  injunction.  The  quasi-public  nature  of  the  duty 
to  be  performed  by  the  comnKHi  carriers  and  the  irreparable  character  of  the 
injniy  likely  to  result  are  ample  grounds  for  this." 

§  2361.  Mandatory  Injunction  as  Incident  to  Prohibitory  Injunction. 

A  court  of  equity  will  not  hesitate  to  require  affirmative  action  of  a 
defendant  in  so  far  as  such  an  order  may  be  necessary  to  effect  the 
purpose  and  object  of  the  inhibitive  injunction ;  that  is,  an  injunction 
will  be  given  a  mandatory  feature  where  this  is  desirable  in  order  to 
carry  out  the  prohibitive  feature.*^  Similarly,  a  preliminary  manda- 
tory injunction  may  be  issued  as  an  auxiliary  process  to  remove  any 
obstruction  to  the  carrying  into  eiBFect  of  a  prior  prohibitory  injimction 
in  chief,  the  same  being  neoessary  to  secure  the  enforcement  of  such 
previous  order.®  ^ 

90  In  re  Lennon  <1697)  166  U.  6.  556,  any  order  to  the  members  of  the  Broth- 

41  L.  ed.  1113.  erhood  that  would  obstruot  the  effect  of 

<i  Thus  in  a  ease  where  one  railroad  the  previous  prohibitory  injunetion.  To- 
had  obtained  a  preliminary  injunction  ledo  etc.  R.  Co.  v,  Pennsylvania  Co. 
restraining  another  railroad  from  re-  (1S93)  19  L.R.A.  3S7,  54  Fed.  730,  745. 
fusing  to  haul  the  plaintiff's  ears,  and  A  preliminary  mandatory  injunction 
afterwards  the  chief  of  the  Brotherhood  transferring  the  possession  of  a  mining 
of  Locomotive  Engineers  was  made  a  claim,  the  title  to  which  is  in  contro- 
party  to  the  suit,  a  mandatory  in  June-  versy,  from  one  party  to  the  other, 
tion  was  issued  to  enjoin  him  from  should  not  be  granted.  Lane  v,  Jordon 
continuing  in  force,  or  what  was  the  (C.  C.  A.;  1908)  U6  Fed.  623,  54  C.  C. 
same  in  effect^  to  compel  him  to  rescind^  A.  79. 
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Terms  Incident  to  Otanting  or  Withholding  Injunction. 

§  2862.  ImpontioiL  of  Terms  on  Plaintiff— Bond. 

The  granting  of  an  application  for  a  preliminary  injunction  being 
a  matter  within  the  discretion  of  the  court,  it  is  entirely  competent 
and  proper  for  the  court,  in  passing  upon  such  application,  to  impose 
terms  upon  either  of  the  parties.  For  instance,  the  court  will  always 
require  the  plaintiff  to  do  equity,  and  he  is  usually  required  to  give  a 
bond  with  good  security  to  indemnify  the  defendant  against  loss  from 
the  wrongful  suing  out  of  the  writ.^  The  requirement  of  a  bond  is 
discretionary  both  as  to  the  giving  of  the  bond  and  its  amount ;  '  and 
if  it  sees  fit  to  do  so,  the  court  can  order  the  injunction  to  issue  without 
any  bond  at  all.^ 

BuBmn  V.  Farley  (1881)  106  U.  S.  438,  26  L.  ed.  1061:  The  supreme  court  hc^ 
had  under  ducusBion  the  subject  of  the  power  of  the  court  of  equity  to  impose 
tenns  upon  a  party  in  whose  behalf  a  preliminary  injunction  is  granted.  Befer- 
enee  was  made  to  the  circumstance  that  in  courts  of  equity  in  many  of  the  states 
the  power  to  impose  terms  was  expressly  sanctioned  by  statutes.  '*  But/'  said  the 
court,  "  no  act  of  Congress  or  rule  of  this  court  has  ever  been  passed  or  adopted 
on  this  subject.  The  courts  of  the  United  States,  therefore,  must  still  be  governed 
in  the  matter  by  the  general  principles  and  usages  of  equity."  < 

Proceeding  thereupon  to  expound  the  ground  of  this  equitable  power,  the  court 
said :  "  If  the  legal  right  is  doubtful,  either  in  point  of  law  or  of  fact,  the  court 
is  always  reluctant  to  take  a  course  which  may  result  in  material  injury  to 
either  party;  for  the  damage  arising  from  the  act  of  the  court  itself  is  damnum 
absque  injuria,  for  which  there  is  no  redress  except  a  decree  for  the  costs  of  the 
suit,  or,  in  a  proper  case,  an  action  for  malicious  prosecution.  To  remedy  this 
difficulty,  the  court,  in  the  exercise  of  its  discretion,  frequently  resorts  to  the  expe- 
dient of  imposing  terms  and  conditions  upon  the  party  at  whose  instance  it  pro- 
poses to  act.  The  power  to  impose  such  conditions  is  founded  upon,  and  arises 
from,  the  discretion  which  the  court  has  in  such  cases,  to  grant,  or  not  to  grant, 
the  injunction  applied  for.  It  is  a  power  inherent  in  the  court,  as  a  court  of 
equity,  and  has  been  exercised  from  time  immemorial." 

That  an  injunction  bond  bears  a  date  prior  to  the  granting  of  the 
order  is  no  objection  to  its  validity,  as  it  takes  effect  only  on  being 
filed  and  upon  justification  of  the  sureties.^ 

1  Meyers  v.  Block   (1887)   120  U.  S.  'Montana  Co.  v.  St.  Louis  Min.  etc. 

206,   90   L.    ed.    642,   7   Sup.    Ct.    525;  Co.  (1894)  152  U.  S.  170,  38  L.  ed.  400. 

Brim  v.  Neal   (C.  C.  A.;   1903)   56  C.  *  105  U.  S.  441,  26  L.  ed.  1063. 

C.  AT  572,  120  Fed.  224.  &  Hammond    Lumber   Co.   v.    Sailors' 

sweat  V.  East  Coast  Cedar  Co.    (C.  Union  (1906)   149  Fed.  580. 
C.  A.;  1902)  51  C.  C.  A.  416,  113  Fed. 
742. 
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§  2363.  Btquriag  AdditiMil  leeiritj. 

After  the  sureties  on  an  iigunctioii  bond  have  been  acoepted|  the 
court  will,  on  motion,  require  additional  or  different  security  to  be 
given,  if  it  18  made  to  appear  that  the  suretiea  previously  aooepted  are 
not  good  and  solvent^  An  injunction  bond  may  be  increased  where 
it  becomes  manifest  that,  owing  to  the  prolongation  of  the  litigation, 
the  damages  covered  by  the  bond  will  be  greater  than  the  amount  of 
the  original  bondJ 

By  moving  to  dissolve  an  injunction,  a  party  does  not  waive  his 
right  to  object  to  the  sufficiency  of  the  sureties  on  the  bond.  The 
motion  to  justify  the  sureties  or  to  require  additional  security  may  be 
heard  simultaneously  with  a  motion  to  dis0olv«»^ 

§  2364.  Terms  Incident  to  Withholding  Injnnction. 

As  the  court  has  power  to  impose  terms  on  the  plaintiff  as  a  coa- 
dition  of  the  granting  of  the  injunction,  so  may  it  impose  terms  on  the 
defendant  as  a  condition  of  withholding  the  injunction,  as  for 
instance,  by  requiring  the  defendant  to  give  a  bond  or  to  comply  with 
some  other  reasonable  condition ;  ^  and  it  may  be  laid  down  as  a 
general  principle  that  an  injunction  should  always  be  withheld  where 
terms  can  be  arranged  that  will  at  once  adequately  protect  the  plain- 
tiff and  at  the  same  time  operate  less  prejudicially  to  the  defendant 
than  would  the  granting  of  an  injunction.**  The  circumstance  that 
the  impending  or  threatened  injury  may  be  adequately  compensated 
in  money  is  a  good  reason  for  refusing  a  preliminary  injunction  where 
the  issuance  of  it  would  embarrass  the  defendant  and  inflict  consider- 
able loss  on  him.  But  the  defendant  may  be  required  to  give  bond  as 
a  condition  for  withholding  the  injunction,  a  good  case  for  injunction 
being  otherwise  made  out.** 

Issuance  and  Scope  of  Injunction. 

§  2365.  Fiat  for  Issuance  of  Injunction. 

If  the  court  or  judge  to  whom  an  application  for  a  preliminary 
injunction  is  made  deems  that  a  sufficient  showii^  has  been  nande  to 

<  Qoldmark    v,    Kreling     ( 1885)     25  give  bond  for  the  payment  of  sndi  dam- 
Fed.  349.  ages    as    might    finally    be    recovered 

7  Tampa  Waterworks  Co.  v.  City  of  against  him,  and  should  also  agree  to 

Tanpa   <190S)    124  Fed.  032.  keep  an  aecouatof  gaies.    fcnipsiNi  etc. 

•  Goldmark  v.  Kreiing  (1865)  25  Fed.  Go.  v.  Seaver-Radfoird   O.    (1004)    lt$ 

359.  Fed.  761,  77S. 

'  In  a  copyright  suit  the  court  was  lo  Kansas  etc.  R.  Oo.  «.  Payne   <0. 

inclined  to  think  that  the  plaintiff  was  C.  A.;  1892)  1  €.  C.  A.  1«S,  49  M.  114. 

entitled    to    a    preliminary    injunction,  ii  Rainey   v.   BaHimoFe   eltt.   B,  Co. 

nevertheless   the    same   was   denied   on  (1883)  15  Fed.  767. 
the  condition  that  the  defendant  r^ould 
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jofitify  the  issuance  of  the  writ,  be  thereupon  grants  bis  fiat  for  the 
injuACtioii,  Thia  ia  nothing  more  than  an  order  that  the  writ  may  be 
made  and  iasued  in  oonformity  with  the  prayer  of  the  bill  or  in  con- 
formity with  the  limitationa  and  conditions  stated  in  the  fiat  itself; 
and  the  fiat  is  construed  with  reference  to  the  prayer  and  object  of  the 
bill  upon  which  it  is  granted.^^  If  it  be  compatible  with  the  nature  of 
the  remedy  to  issue  the  writ  on  a  condition  subsequently  to  occur,  that 
condition  should  be  incorporated  in  the  order,  or  appear  upon  the 
f aoe  of  the  process.  It  cannot  be  left  at  the  option  and  control  of  the 
parly,  obtaining  the  order.*  ^ 

In  granting  the  fiat  for  an  injunction,  the  court  should  take  care  to 
impose  such  terms  as  will  enable  the  writ  to  operate  justly  and  to 
present  any  unnecessary  damage  being  done  by  the  use  of  the  writ 
Exceptional  care  should  be  taken  in  regard  to  limiting  the  operation 
of  the  writ  in  oases  where  the  court  sees  fit  to  grant  the  fiat  without 
requiring  the  plaintiff  to  execute  a  bond.^^ 

§  2366.  7om  and  Contents  of  Writ. 

The  formal  writ  of  injunction,  which  is  issued  upon  the  authority 
of  the  fiat,  is  usually  drawn  up  by  the  clerk  of  the  court  in  oonf  ormity 
with  the  fiat  and  with  due  reference  to  the  case  made  in  the  bill  and 
the  prayer  for  injimction  contained  in  it.  But  of  course  in  important 
or  delieate  eases,  the  terms  of  the  injunction  should  be  settled  by  the 
court  as  in  case  of  decrees,  especially  if  any  dispute  arises  as  to  the 
prcmsions  proper  to  be  inserted  in  the  injunction.  Ko  particular 
form  is  requisite  for  the  writ,  it  being  sufficient  if  the  defendant  is 
given  an  authentic  notification  of  the  mandate  he  is  required  to  obey. 
The  writ  should  be  sufficiently  explicit  on  its  face  to  apprise  the 
defendant  of  what  he  ib  restrained  from  doing,  without  compelling 
him  to  resort  to  the  bill  to  ascertain  what  the  injunction  means,* ^  But 
where  the  writ  refers  to  the  bill,  and  the  defendant  has  knowledge  of 
its  contents,  and  the  meaning  of  the  injunction  is  obvious,  be  cannot 
inaist  that  the  injunction  is  vague  and  uncertain.*® 

§  8867,  When  Issuance  of  Formal  Writ  Necessary. 

As  regards  the  necessity  for  the  issuance  of  a  formal  writ  of  injunc- 
tion, a  distinction  must  be  drawn  between  two  well-defined  classes  of 

ilBsiailtoa  v.  3tate  (1S69)  32  Md.  is  Gibson,  Suits  ia  CbaiL  (2d  ed.) 
jiisp  834. 

uUoOoTmitk  V.  Jerome  (1856)  3  is  See  Whipple  t?.  Hutcbiason  (1858) 
BUteM.  4Sa.  4  Blatchf.  190. 

i^Qi^Bcm,  Suits  ia  Chan.    (2d  ed.) 
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cases.  The  first  is  that  in  which  the  writ  of  injunction  comprises  the 
effectual  order  and  decree  of  the  court,  and  is  itself  the  evidence  of 
such  decree  or  order.  The  other  is  that  in  which  the  writ  of  injunc- 
tion is  only  used  as  a  vehicle  by  which  to  convey  to  the  defendant  a 
knowledge  of  the  injunctional  order  or  decree  of  the  court  already 
entered  on  the  record  in  the  cause.  To  illustrate :  When  a  preliini- 
nary  application  is  made  to  a  judge,  and  he  grants  his  usual  fiat  for 
the  issuance  of  a  preliminary  injunction  or  restraining  order,  the 
issuance  of  the  formal  writ  is  absolutely  necessary,  for  apart  from 
the  writ  itself  there  is  no  injunctional  order  or  decree  that  could  be 
considered  binding  on  the  defendant.  On  the  other  hand,  where  a 
motion  for  an  injunction  pendente  lite  is  brought  before  the  court  by 
motion  in  usual  course,  both  parties  being  present  or  represented  by 
counsel,  and  the  court  decides  to  grant  the  injunction,  it  has  ample 
power  to  enter  an  interlocutory  order  of  injunction  that  will  be  bind- 
ing on  the  defendant  from  the  time  it  is  granted ;  for  being  in  courts 
and  being  a  party  to  the  suit,  the  defendant  has  knowledge  of  all 
decrees  and  orders  properly  entered  in  the  cause,  and  he  must  there- 
fore be  considered  as  being  bound  by  the  injunctional  order.  In  such 
case  the  issuance  of  a  formal  writ  of  injunction  in  pursuance  of  the 
injunctional  order  and  in  conformity  with  its  terms  is  not  necessary. 
However,  it  is  not  unusual  in  actual  practice  for  the  writ  to  be  issued, 
in  such  cases,  as  a  matter  of  form ;  and  this  practice  is  not  a  bad  one, 
for  in  the  formal  writ  it  may  be  convenient  to  define,  with  greater 
particularity  than  in  the  injunctional  order,  the  acts  that  the  defend- 
ant is  enjoined  from  doing.^^ 

§  2868.  Notice  of  Injunction. 

Prompt  notice  of  the  granting  of  the  injunction  and  of  its  terms 
should  be  served  on  the  party  enjoined  and  his  attorney  if  they  can  be 
reached.*®  However,  to  render  a  person  amenable  to  an  injunction,  it 
is  not  necessary  that  he  should  be  actually  served  with  a  copy  of  the 
injunctional  order  or  with  a  copy  of  the  writ.  If  he  receives  actual 
notice  of  the  granting  of  the  injunction  and  of  its  terms,  this  is 
enough,  in  whatever  way  such  notice  may  have  been  given. *•   *But 

17. The  actual  issuance  and  service  of  is/n  re  Cary  (1S82)  10  Fed.  622. 

a  formal  writ  of  injunction  or  of  a  re-  ^9  Ew  parte  Lennon  (1897)  166  U.  S. 

straining  order  are  not  necessary,  where  548,  41   L.  ed.   1110,  17   Sup.  Ct.  658; 

the  order  of  the  court  specifies  the  pro-  Christensen  Engineering  Co.  r.  Westing- 

hibited  acts  and  a  certified  copy  of  such  house  Air  Brake  Co.  (C.  C.  A.;  1905)  68 

order  is  served.    Hammond  Lumber  Co.  C.  C.  A.  476,  136  Fed.  774,  777 ;  Pope  Mo- 

r.  Sailors'  Union   (1906)   149  Fed.  577,  tor  Car  Co.  v.  Keegan  (1906)   160  Fed. 

580.  148,  151 ;  Ew  p.  Richards  ( 1902)  117  Fed. 
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those  who  procure  an  ex  parte  injunction,  and  make  no  effort  to  serve 
it  upon  the  persons  who  they  claim  shall  be  bound  by  it,  though  they 
are  easily  accessible,  are  not  entitled  to  proceed  for  contempt  upon  any 
accidental,  doubtful,  and  disputed  notice  of  the  injunction  alleged  to 
have  been  conveyed  indirectly  through  other  persons.*^ 

§  2368.  ITotioe  of  Giving  Bond. 

If  the  order  granting  an  injunction  is  conditioned  to  be  effective 
when  the  plaintiff  shall  give  bond,  and  such  bond  is  subsequently 
given,  the  defendant  is  chargeable  with  notice  of  the  giving  of  the 
bond ;  and  if  he  does  the  prohibited  act  after  that  time,  he  is  guilty 
of  contempt.  Notice  of  the  giving  of  the  bond  is  not  necessary  to  bind 
him,  unless  the  order  should  provide  for  such  notice  to  be  given.*  ^ 

§  2370.  Delay  of  Plaintiff  to  Procure  Writ  or  Serve  Hotice. 

If  the  party  in  whose  favor  a  fiat  for  an  injunction  is  granted  fails 
to  sue  out  the  writ  and  procure  it  to  be  served,  or  fails  to  cause  notice 
to  be  otherwise  given,  within  a  reasonable  time,  he  thereby  abandons 
and  waives  his  claim  to  injunctive  relief;  and  if  the  issuance  of  the 
writ  is  afterwards  procured  by  him,  the  person  enjoined  will  not  be 
punished  for  a  violation  of  it.  It  has  been  held  that  the  lapse  of  one 
year  between  the  granting  of  the  order  and  service  of  notice  of  the 
injunction  is  sufficient  to  render  the  writ  ineffectual.** 

§  2371.  Scope  of  Injunction. 

The  order  granting  the  injunction  should  be  drawn  with  precision 
and  with  due  regard  to  the  extent  of  protection  to  which  the  plain- 
tiff is  entitled,  without  undue  interference  with  the  rights  of  the 
person  who  is  restrained.  Both  parties  are  to  be  dealt  with  in  the 
same  spirit  of  fairness  and  impartiality.**  Neither  should  be  given 
any  undue  advantage  over  the  other. 

IfwrtKem  Pac.  R.  Co.  v.  Spokane  (1892)  52  Fed.  428,  430:  Tlie  railroad  had 
created  a  warehouse  on  a  spot  alleged  by  the  city  to  be  in  a  public  street,  and  the 
city  threatened  to  demolish  it.  There  was  also  a  controversy  as  to  whether  the 
premises  were  within  the  fire  limits  or  not,  and  so  subject  to  the  order  of  the  city 

668;   Ulman  v.  Ritter    (1806)    72  Fed.  s^McCormick    v.    Jerome    (1866)    3 

1000;  In  re  Feeny  (1870)  Fed.  Cas.  No.  Blatchf.  486,  Fed.  Cas.  No.  8,721. 

4,715.  zs^larble    Co.    v.    Ripley    (1870)     10 

>o/n  re  Cary  (1882)  10  Fed.  G22,  627.  Wall.  339,  354,  19  L.  ed.  956. 

SI  Burr  v.  Kimbark    (1887)    29  Fed. 
428,  430. 
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«8  to  that  kind  ol  an  erection.  The  court  granted  an  injunction  against  the  city 
as  to  the  removal  of  the  warehouse,  but  bo  modified  the  order  as  not  to  preclude 
the  city  from  requiring  an  inspection  of  the  plans  for  the  erection  of  any  new 
building.  Said  the  court:  "The  order  should  be  limited  so  as  to  simply  preserve 
the  atmtua  quo,  and  should  not  give  either  party  any  advantage  by  proceeding  in 
the  acquisition  or  alteration  of  property,  the  right  to  which  wi  disputed,  while  the 
hands  of  the  other  party  are  tied." 

m 

An  order  of  injunction  should  be  sufficiently  extensive  to  protect 
the  right  of  the  plaintiff  that  the  defendant  is  violating.  The  appel- 
late court  will  not  modify  an  injunctive  order,  even  though  it  trenches 
upon  delicate  ground  and  goes  to  the  verge  of  discretion,  where  it  is 
plain  that  no  substantial  right  of  the  defendant  is  thereby  invaded. 
Though  the  court  should  keep  injunctions  within  their  legitimate 
scope,  loopholes  should  not  be  left  whereby  the  defendant  can  defeat 
the  purpose  of  the  injunction ;  and  where  it  is  plain  that  the  defend- 
ant is  seeking  to  do  this,  the  court  will  not  strain  conclusions  to  assist 


§  8372.  Soope  of  Writ  as  Affected  by  Allegations  of 

The  injunction  must  not  be  given  a  broader  scope  than  the  case 
made  in  the  bill.^*  But  it  is  not  necessary  that  the  language  of  the 
injunction  or  injunctional  order  should  literally  or  strictly  follow 
the  language  of  the  bill.  An  injunction  is  not  too  broad  though  it 
describes  in  general  terms  the  acts  particularly  set  forth  in  the  bill  as 
wrongful.** 

An  injunction  may  be  broadened  upon  the  filing  of  a  supplemental 
bill  enlarging  the  case  made  in  the  original  bill.'^ 

Against  Whom  Operative. 

§  8373,  Sefendanta,  Agents,  and  Confederates. 

A  preliminary  injunction  should  be  so  drawn  as  to  be  operative 
against  all  persons  whom  it  is  desirable  to  bring  within  the  compass 
of  the  order,  and  they  should  be  either  named  or  described  in  apt 
words.  An  injunction  may  be  made  to  run  against  the  defendant, 
his  counsel,  agents,  and  servants  and  all  persons  in  privity  or  oon- 

S4  Evenson  v.  Spaulding   (G.  C.  A.;  ><  Economist  Fumaoe  Go.  v.  Wrought- 

1907)   0  L.R.A.(N.S.)   904,  82  G.  G.  A.  Iron  Range  Go.    (1808)    86  Fed.   1010. 

$»3,  160  Fed.  523.  1012. 

SK  Hammond  filevator  Go.  v.  Ghicago  z?  Parkhurst  t\  Kinsman  (1848)  Fed. 

(G.  G.  A.;   1905)    74  G.  G.  A.  430,  143  Gas.  No.  10,700. 
Fed.  292. 
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federating  with  him.**  This  is  the  usual  form  of  the  wnt  of  injuiic- 
tion  to  prevent  waste^  trespass^  or  the  continuance  of  a  nuisance. 
And  a  preliminary  mandatory  injunction  will  be  made  so  to  run  as 
well  as  the  prohibitory  injunction.*^ 

United  States  v.  Elliott  (1894)  64  Fed.  27,  35:  In  a  suit  to  enjoin  a  combina- 
tion in  restraint  of  interstate  commerce  that  was  being  put  into  effect  by  strikers, 
a  preliminary  injunction  was  granted,  which  recited  that  it  should  be  binding  on 
the  defendants  named  in  the  bill  and  also  "upon  such  defendants  whose  names 
are  not  stated  but  who  are  within  the  terms  of  this  order."  It  was  further  ordered 
thai  the  injunction  should  be  operatire  upon  aU  persons  acting  in  ooneert  with 
the  designated  conspirators,  and  under  their  direction  and  control,  and  where  par- 
ties were  not  named  especially  in  the  writ,  but  were  found  to  be  acting  in  concert 
with  and  under  the  direction  of  the  alleged  conspirators,  and  committing  some  act 
in  furtherance  of  the  conspiracy,  then  the  marshal  should  serve  the  writ  upon 
them,  and  if,  after  service  of  the  writ  upon  them,  they  did  any  act  in  violation  of 
the  injunction,  they  would  come  within  the  terms  of  the  order.  It  was  insisted 
that  this  injunction  was  objectionable  because  it  went  against  parties  not  named 
speciiiGaUy  in  the  bill  and  in  the  order.  But  the  objection  was  overruled,  the 
court  saying  that  such  an  order  was  conformable  to  the  usage  of  the  equity  court, 
and  inasmuch  as  the  injunction  was  not  to  become  operative  on  any  one  until  he 
should  be  served  with  a  copy  of  the  writ,  the  regularity  of  the  order  was  unques- 
tionable. 

Bringing  a  bill  against  certain  named  defendants,  ^Hheir  con- 
federates, associates,  agents,  and  servants,"  does  not  make  any  others 
than  such  as  are  specifically  named  actual  parties  to  the  bill  in  the 
full  sense.  The  purpose  of  specifying  confederates  and  other 
associates  in  general  terms  is  to  enable  the  court  to  punish  them  for 
contempt,  in  case  of  a  wilful  violation  of  the  injunction,  or  to  allow 
them  to  be  brought  in  and  bound  by  the  decree  when  their  names  are 
ascertained.  Persons  thus  generally  described  are  not  technical 
parties. 

t!»  parte  Rieha/rde  (1002)  117  Fed.  658:  During  a  miners*  strike,  the  plaintiff, 
a  colliery  company,  obtained  an  injunction  against  disturbances  of  a  certain  char- 
acter. The  bill  ran  against  the  defendants  who  were  specifically  named  and  their 
unknown  confederates,  agents,  servants,  etc.,  and  the  prayer  for  process  ran  in 

ss  Chattanooga  Terminal  Ry.  Co.  f.  fendant  and  ''all  other  persons"  has  been 

FeltoB  (1806)  60  Fed.  273,  285.  held  effectire  as  against  one  havin|;  no* 

A  form  of  the  injunction  panted  in  a  tice  of  the  order,  though  no  conspiracy 

labor  disimte  to  prevent  picketing  snd  or  privity  with  the  principal  defendant 

other  unlawful   interferences  with   the  appeared.      In  re  Lady  Bryan  Min.  Co> 

plaintiff's   business,   is  given   in   Allis-  (1870)    Fed.   Gas.   No.   7,080;    Chisolm 

Chambers  Co.  v.  Iron  Moulders'  Union  v.  Caines  (1903)  121  Fed.  307. 
(1906)  160  Fed.  166,  161.  2 •  Toledo  etc  R.  Co.  9.  Pennsylvania 

An  injunctive  order  against  the  de-  Co.  (1898)  10  l^ItA*  S87,  64  Fed.  742. 
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the  flame  form.  Subaequeiitly,  oertain  penons  were  brought  up  for  contempt  as 
confederates,  aiders,  and  abettors  of  the  defendants.  The  residence  of  these  indi- 
viduals was  such  that  if  they  had  been  made  original  parties  to  the  suit,  or  if 
they  could  be  considered  as  being  actual  parties  under  the  general  term  "con- 
federates/' the  court  would  have  had  no  jurisdiction  of  the  cause.  It  was  held 
that  they  were  not  parties  in  this  sense. 

Yet  for  all  purposes  of  punishing  them  for  contempt  in  the  viola- 
tion of  the  injunction,  such  persons  are  treated  the  same  as  actual 
parties.  "  They  are  in  effect  parties  to  the  cause,  at  least  in  the 
same  situation  as  a  named  party,  so  far  as  concerns  a  violation  of  the 
order."  »<> 

§  2874.  Injunction  against  Others  than  Partiei  to  Suit 

Although  the  court  of  equity  has  ample  power  to  extend  an 
injunction,  preliminary  or  final,  to  parties  other  than  those  actually 
of  record,  it  will  not  exercise  such  power  unless  this  course  seems  to 
be  necessary.  To  justify  such  an  extension  of  the  injunction  there 
should  be  some  showing  of  a  conspiracy  or  joint  action  between  the 
defendants  and  the  other  parties,  or  it  should  appear  that  the  defend- 
ants named  represent  those  not  named. 

Soott  V.  Donald  (1897)  165  U.  S.  107,  41  L.  ed.  648,  17  Sup.  Ct.  262:  The  dis- 
pensary law  of  South  Carolina  appearing  to  be  unconstitutional  in  a  certain 
aspect,  the  court  below  granted  a  preliminary  injunction  restraining  the  defend- 
ants, officers  of  the  state,  from  seizing  and  carr^'ing  away  under  color  of  that  law 
spirituous  liquors  brought  into  the  state  by  the  plaintiff.  The  injunction  was  so 
framed  as  to  extend  to  **  all  other  persons  claiming  to  act  as  constables,  and  all 
sheriffs,  policemen,  and  other  officers,  acting  or  claiming  to  act  under  said  dispen- 
sary act/'  The  supreme  court  dinapproved  of  this  feature  of  the  injunction  and 
modified  it  accordingly.  Said  the  court :  "  This  is  not  a  case  where  the  defend- 
ants named  represent  those  not  named.  Nor  is  there  alleged  any  conspiracy 
between  the  parties  defendant  and  other  unknown  parties.  The  acts  complained 
of  are  tortious,  and  do  not  grow  out  of  any  common  action  or  agreement  between 
constables  and  sheriffs  of  the  state  of  South  Carolina." 

§  2375.  New  Defendants  Brought  in  by  Leave. 

It  is  often  desirable  that  the  bill,  after  charging  the  existence  of 
a  confederacy  or  conspiracy  between  the  defendants  and  unknown 
parties,  should  ask  leave  to  make  such  individuals  actual  defendants 
when  their  names  are  discovered.    The  final  decree  can  then  be  drawn 

8«  Employers'  Teaming  Co.  r.  Team*  6S6;  Ex  p,  Ricl^trcls  (1902)  U7  ?«d« 
stars'  Jobit  Council  (1906)  141  Fed.  079,  668, 
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so  as  to  reserve  the  right  to  bring  in  future  parties  and  bind  them  by 
the  decree  at  any  time.  This  procedure  is  especially  appropriate 
where  the  bill  seeks  permanent  injunctive  relief.^^ 

§  2876.  Corporation  Officer. 

An  injunction  against  a  corporation  usually  runs  against  the 
corporation,  its  officers,  and  agents.'^  But  it  is  not  necessary  that 
the  officers  of  a  corporation  should  be  made  technical  parties  defend* 
ant  in  order  to  make  the  injunction  binding  on  them;  for  if  thi* 
injunction  is  granted,  the  officers  are  bound  to  respect  it  anyway."* 

§  2877.  Snbftitution  of  Successor  in  Estate. 

A  party  who,  pending  the  suit,  succeeds  to  the  title,  office,  or  estate 
of  one  of  the  original  defendants,  may  be  substituted  on  motion  or  he 
may  be  brought  in  and  made  a  party  defendant  by  a  supplemental 
bill.  ^Vhere  this  is  done  the  preliminary  injunction  will  be  extended 
so  as  to  include  him  within  its  operation.'^ 

§  2378.  Effect  of  Injunction  against  Agent. 

One  who,  being  a  party  to  the  suit,  is  enjoined  from  doing  a  par- 
ticular act  cannot  do  that  act  as  the  servant  of  another  person  who  is 
not  enjoined.  But  one  who,  not  being  a  party,  is  enjoined  from  doing 
an  act  as  servant  is  not  thereby  disabled  from  doing  that  act  when 
the  relation  of  service  does  not  exist.  In  other  words,  the  restraint 
laid  on  an  agent,  servant,  or  employee,  restrains  him  only  by  reason 
of  the  relation  of  service  and  not  personally .•* 

§  2379.  Liability  of  Party  for  Act  of  Minor  Child. 

A  party  upon  whom  an  injunction  is  laid  will  be  held  liable  for  a 
violation  thereof  by  his  own  minor  son  where  it  appears  that  the 
wrongful  act  was  done  by  his  authority  express  or  implied ;  and  if  the 
boy  is  still  under  the  parental  control,  the  father  will  be  liable  if  he 

SI  Cbisolm  v,  Gaines  (1903)  121  Fed.  (1902)  116  Fed.  381 ;  Fansliawe  9.  Tracy 

39S.    In  this  case  it  was  also  held  that  (1868)  4  Biss.  490,  Fed.  Gas.  No.  4,643; 

other  parties  eonld  subsequently  be  held  Phillips  v,  Detroit   (1877)   3  Flipp.  92, 

liable  upon  contempt  proceedings  for  wil-  Fed.  Gas.  No.  11,101 ;  Hatch  v,  Ghicago 

ful  violation  of  the  injunction,  though  etc.  R.  Go.  (1868)  Fed.  Gas.  No.  6,204. 

no  confederacy  with  the  actual  defend-  ><  Prout  r.  Starr  (1903)  188  U.  S.  537, 

ants  was  alleged  as  to  them  or  appeared.  23  Sup.  Gt.  398,  47  L.  ed.  584. 

» Toledo  etc.  R.  Go.  V.  Pennsylvania  36  Dadirriau    f,    QulliflQ    (1897)    70 

Co.   (1898)   19  LJt.A.  887,  64  Fed.  742.  Fed.  784^               ' 

••Bidway  r.  MlMovri  ImA  etc.  Oo, 


1392  FEDERAL  EQUITY  PRACTICE.     [§§  2380, 2381 

knows  about  the  contemplated  act  or  conduct  and  fails  to  exert  his 
paternal  authority  to  prevent  it'* 

§  2380.  Extraterritorial  Operation  of  Personal  Injunction. 

An  injunction  can  be  made  operative  beyond  the  territorial  juris- 
diction of  the  court.  Thus,  if  the  party  enjoined  is  within  the  juris- 
diction, he  is  bound  to  obey  the  injunction,  though  it  relates  to  the 
doing  of  some  act  abroad,  such  as  the  conveyance  of  land  or  the  insti- 
tution of  a  suit  in  a  foreign  court'^  Since  the  injunction  operates 
in  personam,  it  is  immaterial,  in  a  case  where  personal  control  over 
the  defendant  is  alone  desired,  whether  the  subject-matter  of  the  suit 
lies  within  the  jurisdiction  or  not.*® 

Interpretation  of  Injunctions  and  Injunctional  Orders. 

§  8881.  Injunction  Conitraed  with  Beferenoe  to  Its  Intant 

The  terms  of  an  injunction  are  to  be  reasonably  construed  with 
reference  to  manifest  intent  and  purpose,  not  with  too  great  strict- 
ness, since  this  might  operate  to  defeat  its  object,  nor  with  too  great 
liberality,  since  this  might  operate  with  hardship  on  those  who  are 
called  upon  to  obey  it.  A  literal  construction  that  would  in  effect 
render  the  injunction  valueless  for  protective  purposes  will  not  be 
adopted.'*  What  the  courts  strive  for,  in  construing  an  injunction, 
is  to  put  such  an  interpretation  upon  it  as  will  secure  obedience  to  the 
spirit  of  the  order  and  obtain  the  desired  protection  without  at  the 
same  time  unduly  harassing  or  annoying  the  party  whose  obedience 
is  required. 

Rodger8  v,  Piii  (1898)  89  Fed.  425,  429:  In  regard  to  construction  and  effect 
of  in  junctional  orders,  the  court  said :  "  Courts  are  always  disposed  to  allow  a 
fair  latitude  of  construction  as  to  the  terms  of  the  injunction,  and  in  many  cases 
only  require  that  it  should  be  obeyed  In  its  spirit,  so  that  no  injury  should  be 
occasioned  to  the  complaining  party.  But  they  are  never  inclined  to  lock  vith 
any  dc^gree  of  indulgence  on  schemes  which  are  devised  to  thwart  their  orders. 
Any  person  who  has  been  enjoined,  who  undertakes  to  see  how  far  he  can  go  or 
what  he  may  do  without  crossing  the  prohibited  line,  places  himself  in  a  danger- 
ous condition,  and  is  always  liable  to  be  deemed  guilty  of  contempt;  for  his  own 
judgment  may  be  so  warped  by  his  feelings  or  neceasitlea  that  he  is  liable,  even 
unintentionally,  to  overstep  the  legal  bounds." 

16  Dunks  V.  Grey  (1880)  3  Fed.  862.  >»  Eof  parte  Richards  (1902)  117  Fed. 

S7  Cole  V.  Cunningham  (1890)  133  U.   C58,  666. 
S.  116«  33  L.  ed.  543. 

"Cherokee  Nation  r,  Georgia  (1331) 
5  Pet.  79,  8  L.  ed.  63.  •        ^  • 
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§  2382.  Conftrnotion  of  General  Words. 

An  injunction  must  be  construed  with  reference  to  the  case  made  in 
the  bill,  and  more  particularly  with  reference  to  its  prayer/^  and 
with  reference  to  the  particular  wrong  it  was  intended  to  prevent. 
^\ji  injunction  must  not  be  given  an  unnatural  construction  either 
for  purposes  of  enlargement  or  restriction.  General  words  of  injunc- 
tion are  therefore  not  to  be  given  effect  in  their  entire  latitude  where 
the  bill  contemplates  particular  relief  and  the  prayer  seeks  an  injunc- 
*  tion  against  the  particular  type  of  injury ;  especially  where  to  give 
effect  to  the  broad  and  general  terms  contained  in  the  writ  would 
clearly  transcend  the  particular  purpose  of  the  injunction  and  con- 
stitute an  unreasonable  restriction  of  the  rights  of  the  person 
enjoined, 

1.  ContDay  v.  Taylor  (1861)  1  Black  603,  632,  17  L.  ed.  191,  202:  In  a  suit  to 
restrain  interference  with  a  ferry  franchise,  the  proprietors  of  a  particular  boat 
were  enjoined  under  "all  or  any  circumstances,  from  transporting  persons  or 
property"  between  the  places  designated.  The  supreme  court  construed  this  Ian* 
guage  as  enjoining  the  defendants  from  transporting,  persons  or  property  between 
those  points  "  in  violation  of  the  ferry  rights  of  the  plaintiff,"  it  being  the  mani- 
fest purpose  of  the  decree  to  protect  this  right.  Accordingly,  it  was  held  that 
while  this  injunction  prevented  the  defendanj«  from  running  their  boat  as  a  ferry 
boat,  it  did  not  prevent  them  from  otherwise  transporting  persons  or  property  in 
the  ordinary  course  of  commercial  navigation. 

2.  Enoch  Morgan's  Bona  Co,  v.  Gibson  (G.  0.  A.;  1003)  122  Fed.  420:  The 
plaintiff  obtained  a  decree  to  the  effect  that  it  was  entitled  to  the  exclusive  use 
of  the  word  "  Sapolio  "  as  a  trade-mark  in  connection  with  a  certain  cleansing 
material;  and  the  defendant  was  enjoined  from  using  that  word  and  the  word 
''  Sapolish  "  in  connection  with  the  sale  of  his  similar  goods.  It  was  held  that  the 
injunction  was  'not  to  be  so  construed  as  to  prevent  the  defendant  from  using  the 
word  on  his  packages  in  order  to  discriminate  his  article  from  the  plaintiff's  and 
to  show  that  the  substance  sold  by  him  was  not  Sapolio  but,  as  he  claimed,  some- 
thing better. 

By  a  parity  of  reasoning,  if  it  appears  that  the  purpose  of  the  suit 
and  the  object  of  the  injunction  cannot  be  attained  without  con- 
struing the  injunction  in  the  full  and  broad  sense  of  the  terms  used, 
it  will  be  given  this  construction. 

In  re  ChUes  (1874)  22  Wall.  167,  166,  22  L.  ed.  819,  822:  The  ownership  of 
certain  bonds  and  coupons  had  been  in  controversy  in  a  suit  brought  to  recover 
the  possession  and  control  of  them  and  to  quiet  the  title  thereto.*  The  defendant 
relied  on  a  title  acquired  by  virtue  of  a  certain  contract ;  but  a  decree  was  entered 

40  City  of  Duluth  v.  Abbott   (C.  C.   A.;  1902)  117  Fed.  137,  65  C.  C.  A.  163. 
Bq.  Prac.  VoL  II.— 88. 
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against  him,  and  he  was  enjoined  from  setting  up  any  claim  or  title  to  any  of 
the  bonds  and  coupons.  The  injunction  was  general  in  terms  and  was  not  limited 
to  a  prohibition  against  the  assertion  of  title  obtained  under  the  particular  con- 
tract. The  injunction  was  given  effect  to  the  full  extent  of  its  terms ;  and  accord- 
ingly it  was  held  that  the  defendant  violated  the  injunction  by  afterwards  assert- 
ing title  derived  from  some  other  source  than  the  contract  that  he  had  set  up. 
The  bill  being  one  to  quiet  title,  the  defendant  was  bound  to  set  up  in  that  suit 
any  sort  of  interest  that  he  might  have,  and  the  decree  was  thexefore  conclusive 
of  the  title  in  every  aspect. 

Appeal  from  Order  Oranting  Injunction, 

§  2383.  Statutory  Eight  of  Appeal. 

An  order  granting  a  preliminary  injunction  is  an  interlocutory 
order,  and  therefore  upon  general  principle  no  appeal  can  be  taken  to 
reverse  the  action  of  the  court  of  first  instance  in  granting  such  an 
order.  It  is,  however,  provided  by  statute  that  an  appesd  may  be 
taken  to  the  circuit  court  of  appeals  from  any  order  or  decree  of  a 
circuit  or  district  court  granting  an  injunction.  Such  an  appeal 
must  be  taken  within  thirty  days  from  the  entry  of  the  order  or 
decree,  and  it  is  entitled  to  precedence  in  the  appellate  court.^^ 

§  2384.  Suspending  Injimction  Pending  Appeal. 

Injunctions  are  not  vacated  or  superseded  by  the  mere  granting  or 
perfecting  of  an  appeal.  This  applies  to  all  injunctive  orders, 
whether  final  or  preliminary,  and  without  regard  to  the  question 
whether  the  injunction  is  merely  in  perpetuation  of  a  former  decree 
or  is  granted  for  the  first  time.  It  also  applies  to  writs*  of  error  sued 
out  upon  decrees  of  the  state  court.  It  is  true  that,  by  equity  rule  93, 
the  judges  of  the  equity  courts  are  given  authority,  upon  allowing  an 
appeal  from  a  final  decree,  to  specify  in  the  order  whether  the  injunc- 
tion shall  be  suspended  during  the  appeal.  If  not  so  suspended,  the 
injunction  continues  to  operate  with  full  effect  until  the  supreme 
court  disposes  of  the  case.^^    The  right  of  suspending  an  injunction 

41  This  statute  first  appeared  in  the  Douglas  Park  Jockev  Club    (1906)    78 

Act  of  March  3,  1891,  establishing  the  C.  C.  A.  199,  148  Fed.  613. 

circuit  courts  of  appeals.    The  right  of  During  the  period  between  Act  of  Feb. 

appeal  was  at  first  limited  to  causes  18,  1895,  ch.  96  (28  Stat.  L.  666)  and  the 

in  which  an  appeal  might  be  taken  to  Act  of  June  6,  1900,  ch.  803   (Stat.  L. 

the  circuit  court  of  appeals  from  a  final  660)   the  appeal  lay  from  an  order  or 

decree.     See   section  7   of  the  act  re-  decree  refusing  to  grant  the  interlocu- 

f erred  to  (26  Stat.  L.  828).    By  Act  of  tory  injunction;  but  by  the  later  act 

April  14,  1906,  ch.  1627,  34  Stat.  L.  116,  this  privilege  was  taken  away, 

the  statute  was  so  amended  as  to  allow  4  >  Leonard  v.  Ozark  Land  Co.  (1885) 

the  appeal  in  any  cause.     Grainger  i;.  115  U.  S.  465,  29  L*  ed.  445;  Hove^  v. 
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duriiig  the  pendency  of  an  appeal  from  an  interlocutory  order  grant- 
ing the  same  is  derived  from  the  statute  conferring  the  right  of 
appeaL  This  power  of  control  can  now  be  exercised  either  by  the 
court  from  which  the  appeal  is  taken  or  by  the  appellate  court,  or  a 
judge  thereof,  during  the  pendency  of  the  appeal;  and  the  court 
below  is  allowed  in  its  discretion  to  require  an  additional  bond  as  a 
condition  of  the  appeal.*^  Though  the  court  of  first  instance  should 
decide  to  dismiss  the  bill,  it  will  yet  continue  the  preliminary  injunc- 
tion pending  the  appeal  if  such  course  appears  to  be  necessary  to  pre- 
vent irreparable  injury  and  preserve  the  status  quo.*^ 

As  the  operation  of  an  injunction  is  not  interfered  with  by  the 
taking  of  an  appeal,  so  the  mere  prosecution  of  an  appeal  cannot 
operate  as  an  injunction  when  none  has  been  granted,  or  where  the 
injunction  actually  granted  has  been  dissolved.^^ 

§  2885.  Case  Presented  on  Appeal. 

The  case  presented  upon  an  appeal  from  an  order  granting  a  pre- 
liminary injunction  is  quite  different  from  that  which  arises  upon  an 
appeal  from  a  final  decree  granting  a  permanent  injunction.  In  the 
former  case  the  court  is  not  at  all  concerned  with  the  ultimate  merits 
of  the  controversy ;  in  the  latter,  ultimate  merit  is  the  sole  question 
for  decision.** 

§  2886.  Seviewing  Discretion  of  Lower  Court. 

Upon  appeal  from  an  order  granting  a  preliminary  injunction  the 
higher  court  will  review  the  case  and  determine  what  should  have 
been  the  proper  course  for  the  lower  court  to  pursue  in  the  premises 
and  on  the  case  as  presented  to  it.     The  matter  is  to  be  judged  from 

McDonald    (1883)    100  U.  S.  150,   161»  ity,  or  otherwise,  as  he  or  it  may  from 

27    L.   ed.   888,    891;    Slaughter-House  time  to  time  consider  proper  for  pre- 

Cases   (I860)    10  Wall.  273,  297,  19  L.  serving  the  rights  of  the  parties.     No. 

ed«  916,  922.  22  of  Rules  of  Circuit  Court  of  First 

43  See  Act  of  April  14,  1906,  eh.  1627,  Circuit. 

34  Stat.  L.  116.  44  Cotting   v,   Kansas   City    etc.   Co. 

The  following  rule  is  in  force  in  the  (1897)  82  Fed.  850. 

First  Circuit:    When  an  appeal  from  a  4B  Leonard  v.  Ozark  Land  Co.  (1885) 

final  or  an  interlocutory  decree  in  an  115   U.  S.   405,   29   L.   ed.   445;    Knox 

equity  suit  granting  or  dissolving  an  County  v.  Harshman    (1889)    132  U.  S. 

injunction  is  allowed,  the  judge  from  14,  16,  33  L.  ed.  249,  250. 

whose  decision  the  appeal  is  taken,  or  «<  Adam  f.  Folger    (C.  C.  A.;   1903) 

this  court,  may,  in  his  or  its  discretion  56  C.  C.  A.  540,  120  Fed.  260;  Colorado 

at  the  time  of  such  allowance  or  after-  Eastern  R.  Co.  t?.  Chicago  etc.  R.  Co. 

wards,  and  from  time  to  time,  make  an  (C.  C.  A.;  1905)   73  C.  C.  A.  132,  141 

order  or  orders  suspending  or  modifying  Fed.    898;    Hammond    Elevator   Co.    r. 

the  injunction  during  the  pendency  of  Board  of  Trade  (C.  C.  A.;  1905)  74  C. 

the  appeal,  upon  such  terms  as  to  secur-  C.  A.  430,  143  Fed.  292. 
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the  standpoint  of  the  lower  court.*  ^  But  it  is  to  be  remembered 
that  the  act  of  the  court  of  first  instance  in  granting  or  refusing  a 
preliminary  injunction  is  a  matter  of  discretion.  Hence,  this  act,  like 
all  other  discretionary  acts,  is  subject  to  reversal  only  in  a  case  where 
discretion  has  been  iraprovidently  exercised  or  abused^  Presumptive- 
ly the  action  of  the  lower  court  was  right.*® 

Vogel  V.  Warsing  (C.  C.  A.;  1906)  77  C.  C.  A.  199,  146  Fed.  949,  953:  The 
principle  governing  the  appellate  court  in  passing  on  appeals  from  interlocutory 
orders  granting  an  injunction,  was  stated  thus:  "The  granting  or  withholding 
of  an  injunction  pendente  lite  ordinarily  rests  in  the  sound  discretion  of  the  court 
to  which  the  application  is  made.  It  is  not  for  this  court  to  say  whether  it  would 
have  granted  or  withheld  an  injunction  upon  the  showing  which  was  made  in  the 
court  below.  We  must  recognize  that  upon  that  court  was  imposed  the  respon- 
sibility of  the  exercise  of  sound  discretion  upon  the  case  as  it  was  presented. 
Unless  there  has  been  a  plain  disregard  of  the  facts  or  of  the  settled  principles 
of  equity  applicable  thereto,  the  exercise  of  the  discretion  of  that  court  is  not 
subject  to  reversal  in  this." 

The  presumption  in  favor  of  the  correctness  of  the  order  of  the 
court  of  first  instance  is,  of  course,  only  a  presumption  of  logic  and 
good  sense.  It  arises  from  a  consideration  of  the  fact  that  the  judi- 
ciary is  composed  of  men  of  sense  and  legal  training,  and  their  course 
in  passing  on  an  application  for  a  preliminary  injunction  is  presum- 

47  Kansas  etc.  R.  Co.  v.  Payne  (C.  C.  Columbia  Phonograph   Co.    (C.   C.   A.; 

A.;  1892)   1  C.  C.  A.  183,  49  Fed.  114;  1903)    58  C.  C.  A.   639,   122  Fed.  623; 

Massie  v.  Buck   (C.  C.  A.;  1904)  62  C.  Hammond    Elevator    Co.    v.    Board    of 

C.  A.  636,  128  Fed.  27;  City  of  Newton  Trade  (C.  C.  A.;  1905)  74  C.  C.  A.  430, 

V,  Levis  (C.  C.  A.  1897)  25  C.  C.  A.  161,  143  Fed.  292;  Denver  etc.  R.  Co.  i?.  U. 

79  Fed.  715.  S.  (C.  C.  A.;  1903)  69  C.  C.  A.  579.  124 

4  8  Duplex  Printing  Press  Co.  v.  Camp-  Fed.  160;  Empire  State-Idaho  M.  &  D. 
bell  etc.  Co.  (C.  C.  A.;  1895)  16  C.  C.  Co.  r.  Bunker  Hill  etc.  Co.  (1903)  121 
A.  220,  69  Fed.  253;  Thompson  v.  Nelson  Fed.  973,  58  C.  C.  A.  311,  316;  Shea  v, 
(C.  C.  A.;  1895)  18  C.  C.  A.  137,  71  Nilima  (1904)  133  Fed.  209,  66  C.  C.  A. 
Fed.  339;  Bissell  Carpet-Sweeper  Co.  v.  263,  270;  Chickering  i?.  Chickering  ft 
Goshen  etc.  Co.  (C.  C.  A.;  1896)  19  C.  C.  Sons  (1903)  120  Fed.  69,  66  C.  C.  A. 
A.  26,  72  Fed.  660;  Mayor  etc.  r.  Africa  476;  Continuous  Glass  Press  Co.  v, 
(C.  C.  A.;  1896)  23  C.C.  A.  252,  77  Fed.  Schmertz  Wire  Glass  Co.  (C.  C.  A.; 
600,  611;  Garrett  v.  Garrett  (C.C. A.;  1907)  82  C.  C.  A.  687,  153  Fed.  577. 
1896)  24  C.  C.  A.  173, 78  Fed.  472 ;  South-  During  the  period  when  an  appeal  lay 
em  Pac.  Co.  v.  Earl  (C.  C.  A.;  1897)  27  C.  from  an  order  denying  a  preliminary 
C.  A.  185,  82  Fed.  690,  692;  Carson  v,  injunction,  the  appellate  court,  in  re- 
Combe  (C.  C.  A.  1898)  29  C.  C.  A.  660,  86  viewing  the  action  of  the  court  of  first 
Fed.  202;  Proctor  &  Gamble  Co.  v.  Globe  instance  in  refusing  to  grant  such  re- 
etc.  Co.  (C.  C.  A.;  1899)  34  C.C.  A.  405,  lief,  applied  the  same  principles  as 
92  Fed.  357;  Lake  Shore  etc.  R.  Co.  v,  maintain  where  the  relief  has  been 
Felton  (C.  C.  A.;  1900)  43  C.  C.  A.  189,  granted  and  an  appeal  taken  from  such 
103  Fed.  227;  Thomas  G.  Plant  Co.  t?.  affirmative  order.  Allison  17.  Corson 
May  Co.  (1900)  44  C.  C.  A.  634,  106  (C.  C.  A.;  1898)  88  Fed.  681,  32  C.  C.  A. 
Fed.  376;  Louisville  Home  Tel.  Co.  v.  12;  Higginson  v.  Chicago  etc.  Co.  (C.  C. 
Cumberland  etc.  Co.  (C.  C.  A.;  1901)  A.;  1900)  42  C.  C.  A.  264,  102  Fed.  197, 
49  C.  C.  A.  624,  111  Fed.  667;  Rahley  v.  199. 
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ably  more  likely  to  be  right  than  wrong.  The  b  is  no  legal  presump- 
tion in  favor  of  the  propriety  of  the  order  such  as  in  any  sense  pre- 
cludes the  appellate  court  from  doing  exactly  what  it  thinks  should  bo 
done. 

§  2387.  Eeview  of  Injimction  Granted  by  Court  of  Ancillary  Jurisdic- 
tion. 

An  appellate  court  will  not  readily  reverse  an  order  granting  or  con- 
tinuing an  injunction  made  by  a  court  exercising  ancillary  jurisdic- 
tion where  such  aourt  in  granting  the  injunction  has  merely  followed 
the  conrse  of  the  court  of  primary  jurisdiction.*^ 

§  2388.  Xodiflcation  of  Injunction  by  Appellate  Court. 

If  an  injunction  is  adapted  to  the  state  of  affairs  existing  at  the 
time  it  is  granted,  the  order  granting  the  same  will  not  be  reversed  or 
modified  merely  because  the  injunction  is  so  broad  as  possibly  to 
interfere  with  legitimate  business  under  different  conditions  in  the 
future.  If  such  a  future  contingency  arises,  the  party  has  his  remedy 
by  means  of  an  application  to  modify  the  injunction,'^  An  injunc- 
tion, however,  that  goes  farther  than  the  actual  existing  situation  jus- 
tifies, will  be  modified  to  that  extent  on  appeal.'^ 

§  2388.  Making  of  Terms  by  Appellate  Court. 

On  appeal  from  an  order  granting  an  injunction,  the  appellate 
court  may  remand  and  declare  terms  upon  complying  with  which  the 
injunction  may  be  allowed  to  stand.'^ 

*9  United  States  Gramophone  Co.  o.  ki  Colorado  Eastern  R.  Co.  v,  Chicago 
Seaman  (C.  C.  A.;  1902)  113  Fed.  745,  etc.  R.  Co.  (C.  C.  A.;  1005)  73  C.  C. 
51  C.  C.  A.  419.  A.  132,  141  Fed.  898,  904. 

so  W.  G.  Rogers  Co.  v.  International       BftStaiTorda  17.  King  (C.  C.  A.;  1898) 
SUver  Co.  (C.  C.  A.;  1902)  55  C.  C.  A.  90  Fed.  i36»  32  C.  C.  A.  530. 
83,  118  Fed.  133;  Sperry  &  Hutchinson 
Co.  V.  Mechanics*  etc;  Co.  tld04)  128  Fed.  '     ' 

1,016.  ;     r.  •  -,  .  .........  i    ,,.•    I 
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CHAPTER  LIX. 

INJUNCTIONS  {continued). 
Diasolution  and  Modification. 

a.  In  General : 

S  2300.  Power  of  Court  to  Dissolve  or  Modify. 

2391.  Control  of  Injunction  in  Removal  Cause. 

2302.  Dissolution  of  Injunction  as  Incident  of  Final  Decree. 

2393.  Injunction  Waived  by  Supplemental  Bill. 

b.  Motion  to  Dissolve  or  Modify: 

2394.  Grounds  of  Motion. 

2395.  Time  for  Making  Motion. 

2396.  To  What  Judge  Application  Made. 

2397.  Notice  of  Motion. 

2398.  Discretion  of  Court  in  Discharging  Injunction. 

2399.  Burden  on  Moving  Party. 

2400.  Case  Made  in  Bill  Must  Be  Met. 

2401.  Scope  of  Inquiry  on  Motion  to  Modify. 

2402.  Proofs  Available  on  Motion  to  Dissolve. 

2403.  Considerations  Justifying  Dissolution  of  Injunction. 

2404.  Want  of  Equity — ^Want  of  Jurisdiction. 

2405.  Cause  Not  of  Equitable  Cognizance. 

2406.  Laches  in  Prosecution  of  Suit — Waiver  of  Injunctive  Relief. 

2407.  Injunction  Dissolved  Where  Answer  Meets  Case  Made  in  Bill. 

2408.  Limitations  of  This  Rule. 

2409.  Denials  on  Information — Irresponsive  Averments. 

2410.  When  General  Rule  Applicable  in  Federal  Courts. 

2411.  Admission  of  Affidavits  to  Contradict  Answer. 

2412.  Introduction  of  Affidavits  Opens  Whole  Matter. 

2413.  Imposition  of  Equitable  Terms. 

2414.  Effect  of  Refusal  to  Dissolve  Injunction. 

2415.  Modification  of  Injunction  as  Affecting  Liability  on  Bond. 

2416.  Order  Maintaining  Injunction  Cures  Prior  Irregularity. 

2417.  Reinstatement  of  Injunction. 

2418.  Dismissal  Where  Injunctive  Relief  Impossible. 

Proceedings  on  Injunction  Bond, 

2419.  Bond  as  Prerequisite  to  Recovery  of  Damages. 

2420.  Proceedings  on  Bond. 

2421.  Present  Practice  in  Federal  Courts. 

2422.  By  What  Law  Liability  Determined. 

2423.  Federal  Question. 
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I  2424.  Retrospective  and  Prospective  Obligation  of  Bond. 

2425w  Ekmentft  of  Recoverable  Damage. 

2428.  Damage  Incident  to  Delay  of  Suit. 

2427*  No  Recovery  for  Damages  Not  Specified  in  Declaration. 

2428.  Power  of  Court  to  Remit  Liability  on  Bond. 

242d.  Remission  of  Liability  Discretionary. 

2490.  Surety  Must  Have  Day  in  Court. 

2431.  Estoppel  of  Surety. 

2432.  Surety's  Right  to  Indemnity. 

Final  Injunction* 

2433w  Incident  of  Final  Decree. 

2434.  Defense  after  Pro  Vonjesso, 

2435.  Final  Decree  Not  Concluded  by  Preliminary  Decree. 

2436.  Considerations  Affecting  Right  to  Final  Injunction. 

2437.  Balance  of  Convenience  Not  Determinative. 

2438.  When  Granting  of  Permanent  Injunction  Discretionary. 

2439.  Form  of  Decree — ^Retention  of  Jurisdiction  over  Injunction. 

2440.  Modification  of  Injunction  upon  Change  of  Conditions. 

2441.  Supplemental  Bill  by  Person  Deriving  Title  from  Plaintiff. 
SS442.  Supplemental  Bill  against  Person  Deriving  from  Defendant. 
2443.  Second  Suit  for  Injunction. 

Dissolution  and  Modification. 

a.  In  General, 

§  2380.  Power  of  Court  to  Biasolye  or  Hodify. 

The  authority  to  grant  an  injunction  necessarily  implies  an  author- 
ity to  dissolve;  and  a  court  that  hajs  issued  a  preliminary  injunction 
has  inherent  power  to  suspend^  dissolve,  discharge,  or  modify  it.^ 
This  power  extends  to  the  dissolution  or  modification  of  injunc- 
tions resulting  from  orders  granted  in  vacation  as  well  as  to  those 
resulting  from  orders  granted  in  term  time.^ 

§  2881«  Control  of  Injunction  in  Semoval  Cause. 

In  injunction  causes  removed  from  state  courts,  the  federal  court 
has  the  same  control  over  the  injunctive  process  as  if  the  suit  had 
originated  in  the  federal  court ;  and  the  injunction  will  be  dissolved 
or  continued  in  force,  as  the  exigency  of  the  situation  may  require.® 

1  Barnard  9.  Gibson    (1849)    7  How.  (1846)    1  Woodb.  k  M.  248;  Tucker  v. 

650,  658,  12  L.  ed.  857,  860;  Muller  v.  Carpenter  (1841)  Hempst  440. 

Henry    (1879)    5   Sawy.   464;    Western  >  Adams   r.    Douglas    County    (1868) 

North  Carolma  R.  Co.  r.  Drew  (1877)  McCahon  235,  Fed.  Cas.  No.  52. 

3    Woods    674 ;    Goldmark    «.    Kreling  >  State  of  Arkansas  v,  Kansas  etc.  Co. 

(1885)  25  Fed.  349;  Woodworth  r.  HaU  (1899)   96  Fed.  353;  Texas  etc.  R.  Co. 
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The  mode  of  proceeding  in  such  cases  is  the  same  as  in  cases  where 
the  injunction  is  granted  by  the  federal  court  itself.* 

§  2392.  Dissolution  of  Injunction  as  Incident  of  Final  Becree. 

An  injunction  may  be  modified  or  discharged  by  any  decree  incon- 
sistent with  the  injunction ;  and  it  is  not  necessary  that  the  decree  by 
which  the  injunction  is  modified  or  discharged  should  expressly  pur- 
port to  modify  or  dissolve  the  injunction.  A  final  decree  terminates 
the  preliminary  injunction  by  implication,  even  thou^  no  mention 
be  made  of  it  f  and  of  course  dismissing  a  bill  operates  to  dissolve  the 
injunction  granted  upon  the  filing  of  the  bill.®  After  a  final  decree 
has  been  entered  a  motion  to  dissolve  the  preliminary  injunction  will 
not  be  entertained,  as  there  is  then  noticing  to  dissolve.^ 

§  2393.  Injunction  Waived  by  Supplemental  Bill. 

The  filing  of  an  amended  or  supplemental  bill  may  operate  to 
waive  the  benefit  of  the  preliminary  injunction  granted  under  the 
original  bill ;  but  in  order  that  it  may  have  this  effect,  there  must  be 
something  incongruous  or  incompatible  between  the  matter  of  the 
amended  or  supplemental  bill  and  the  right  to  injunctive  relief.  A 
supplemental  bill  that  aims  at  the  more  effectual  enforcement  of  the 
injunction  does  not  waive  it.® 

&.  Motion  to  IH88olve  or  Modify. 

§  2394.  Oronnds  of  Hotion. 

Injunctions  are  most  frequently  qualified,  altered,  or  discharged 
upon  motion  or  application  to  that  effect  preferred  by  the  party 
injuriously  affected  by  the  injunction.  The  four  principal  grounds 
of  motions  to  dissolve  are:  (1)  Want  of  jurisdiction  in  the  court; 
(2)  want  of  equity  on  the  face  of  the  bill ;  (3)  that  the  statements  in 
the  bill  on  which  its  equity  rests  are  fully  met  and  overcome  hj.  t\\e 
answer  or  by  affidavits  filed  by  the  defendant ;  (  4.)  that  there  has  been 
a  want  of  diligence  on  the  part  of  the  plaintiff  in  the  prosecution  of 
his  suit. 

V.  Rust  (1883)  6  McCrary  348;  Carritag-  Richmond  etc.^  (IfiVs)  $  Sawy.  l^IlFed. 

ton  V.  Florida  R,  Co,  (1872)  9  Blatchf.  Caa.  No.  4,549. 

468;    Mahoney    Min.     Co.    v,    Bennett       <  Coleman  t).  Hudsdn  River  Brid^  Ck). 

(1877)  4  8awy.  289.  (1862)  Fed.  Cks.. 'No.  8,983.    '•      :'n     ^• 

*Coburn    v.    Cedar    Valley    etc.    Co.       '  Sweeney,!?.  Hanley  .(C.C*  A.;  fl903) 

(1885)   25  Fed.  791.  126  Fed.  97.  99.*  ^' 

BBufiington  v.  Harvey    (1877)   95  U.       »  Fanshawe  tij  tTraoy    (1868);. 4 'Bias. 

S.  99,  24  L.  ed.  38lj  Eureka  etc.  Co.  v.  490,  Fed,  Cks.  N<k  i(643.  ,     »    „      ,;.„ 
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An  injunction  may  be  dissolved  upon  a  showing  of  irregularity  in 
the  order  granting  the  writ,  or  upon  a  showing  that  the  writ  was 
rmprovidently  granted  through  mistake  or  misapprehension  on  the 
part  of  the  court,  or  when  some  new  fact  arises,  or  is  made  to  appear, 
that  makes  it  inequitable  for  the  injunction  to  be  continued  in  force. 
A  motion  for  the  modification  or  discharge  of  an  injunction  may  be 
maintained  either  upon  a  sufficient  showing  affecting  the  ground 
upon  which  the  injunction  was  originally  granted  or  upon  a  showing 
of  new  matter  arising  subsequent  to  the  order  granting  the  injunc- 
tion.* 


§  2895.  Time  for  Making 

An  injunction  may  be  dissolved  or  modified  on  motion  made  at  any 
time  after  the  granting  of  the  fiat.  As  soon  as  the  defendant  has 
knowledge  that  an  injunction  has  been  issued  against  him,  he  may 
apply  at  once,  without  waiting  until  he  has  been  served  with  the 
injunction  or  the  subpoena.*^  The  defendant  may  move  to  dissolve 
the  injunction  before  he  has  filed  his  answer.*^  Where  a  restraining 
order  has  been  issued,  the  cause  may  be  brought  before  the  court  on 
a  motion  to  dissolve  at  the  same  time  that  it  is  heard  on  the  motion 
for  the  preliminary  injunction. ^^ 

The  defendant  should  move  to  dissolve  the  injunction,  if  he  thinks 
it  irregular  or  oppressive,  as  soon  as  practicable,  since  the  right  to 
insist  on  the  unconditional  dissolution  of  an  injunction  may  be  lost 
by  delay  in  making  the  motion.** 

§  2396.  To  What  Judge  Application  Hade. 

A  motion  to  discharge  a  restraining  order  or  to  dissolve  an  injunc- 
tion should  be  made  before  the  same  judge  who  granted  it.  Another 
judge  will  not  entertain  a  motion  to  dissolve  an  injunction  based  on 
the  flame rfaets! 418  were  shown  when  the  injunction  was  granted;  and 
even  in  a  case  where  the  dissolution  is  asked  on  a  new  showing,  the 

4 

\  •  ■ 

9  Wm.  G.  Kogers  Co.  v.:  Internatiohal  court  knay  be  WaHe  as  sooii  4s  the  rWcord 
etc.  Co.  (C.  C.  A.;  1902)  118  Fed.  133,  has  been  filed  in  tlie  federal  court. 
55  C.  C.  A.  83;  Sperry  &  Hutchinson  Co.  Texas  etc.  R.  Co.  r.  Rust  (1883)  6  Mc- 
r.  Mechanics'  «tc.  Co,    (1904)    128  Fe<i.   Crary  348. 

10)5;  Hammond  Elevator  Co,  t?.  Board  n  AdamA  9.  Douglas  ^unty    (1868) 

cff  Trade  (C.  C.  ^l^,  190B)  143  F^d.  292,  Fed.   CasT^No:  62." 

74'C:'C:»  A.  4llW. '    «    ^      '*  u  St.  Louis  Type  Foundry  4^. '  Carter 

10  Waffle  V,  Vanderheyden    (1839)    8  etc.  Co.  (1887)  31  Fed.  524. 

Paige  45.  is  Read  v.  ConaeqiMi  (1821)  Fed.  Cas. 

In  a  removal  case  the  motion  to  dis-   No.  11;606., 
Bolye  an  injunction  granted  in  a  state 
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judges  are  loath  to  meddle  with  one  another's  orders,  unless  the  neces- 
sity for  immediate  action  is  great.  The  same  consideration  is  shown 
by  the  circuit  judges  in  regard  to  the  orders  of  a  district  judge  made 
in  the  capacity  of  judge  of  the  circuit  court  as  is  shown  in  regard  to 
the  orders  of  a  circuit  judge  acting  in  the  same  capacity,** 

Where  the  judge  who  granted  the  original  injunction  is  dead, 
or  where  for  any  other  reason  it  is  impossible  or  impracticable  to 
bring  up  the  application  for  the  dissolution  of  the  injunction  before 
him,  the.  matter  may,  of  course,  be  brought  before  another  judge. 
But  in  this  case  it  has  been  suggested  that,  when  practicable,  two 
judges  should  hear  the  motion.*' 

§  2397.  Hotiee  of  Motion. 

Reasonable  notice  of  a  motion  to  dissolve,  discharge,  or  modify  an 
injunction  must  always  be  given  to  the  party  adversely  interested  or 
his  solicitor.**  The  period  of  three  days  has  been  considered  suf- 
ficient for  notice  of  such  a  motion.*''^ 

If  a  party  who  has  had  reasonable  notice  of  a  motion  to  dissolve 
an  injunction  fails  to  prepare  himself  to  meet  the  motion,  the  court 
will  not  continue  the  hearing  of  the  motion  in  order  to  enable  him  to 
meet  it.** 

§  2398.  Discretion  of  Conrt  in  Discharging  InjnnetioiL 

On  consideratioi^  of  a  motion,  to  modify  or  dissolve  a  preliminary 
injunction,  the  court  is  governed  by  the  same  principle  of  discretion 
that  is  operative  upon  the  hearing  of  the  original  application  for 
the  injunction.  Xo  inflexible  rule  can  be  laid  down.  Each  case  is  to 
be  determined  on  its  own  facts ;  and  the  matter  of  the  continuance  or 
dissolution  of  the  injunction  is  in  every  case  in  the  sound  discretion 
of  the  court.*'     The  circumstance,  that  on  hearing  a  motion  for  a 

1*  Reynolds  r.  Mining  Co.   (1888)   33       iBCobum   t?.    Cedar   Valley   etc.   Co. 
Fed.    354;    Klein   v.    Fleetford    (1888)    (1885)  25  Fed.  791. 
35  Fed.  98;  Ide  r.  Crosby    (1900)    104       i*  Buffington  r.  Harvey  (1877)  05  U. 
Fed.  582.  B.  100,  24  L.  ed.  382;  King  r.  William- 

16  Westerly  Waterworks  ©.  Westerly  son  (C.  C.  A.;  1897)  80  Fed.  170,  25  C. 
(1896)  77  Fed.  783.  C.  A.  365;  Tucker  v.  Carpenter   (1841) 

>«New   York  v,   Connecticut    (1799)  Hempst.  440;  Poor  v,  Carleton   (1837) 

4  Dall.  1,  1  L.  ed.  715;  Wilkins  i;.  Jordan  3  Sumn.  70,  Fed.  Cas.  No.  11,272;  Orr  v. 

(1813)  Fed.  Cas.  No.  17,665.  Littlefleld    (1845)    1   Woodb.  &  M.  13; 

17  Caldwell    v.   Walters    (1835)    Fed.  Norton  v.  Hood    (1882)    12   Fed.   704; 
Cas.  No.  2,306.  Nelson   v.  Robinson    (1846)    Fed.   Cas. 

As   to  the  practice  in  some  of   the  No.  10,114. 
earlier  cases   see  Burford  v,  Ringgold 
(1805)  Fed.  Cas.  No.  2,152;    Stoddert  v. 
Waters   (1808)    Fed.  Cas.  No.  13,472. 
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preliminary  injunction,  the  oourt  entered  upon  a  consideration  of  the 
merits  of  the  case  does  not  make  this  proceeding  an  adjudication  on 
the  merits  in  such  sense  as  to  preclude  the  court  from  subsequently 
exercising  a  discretion  to  dissolve  the  same  injunction«^^ 

§  8899.  Borden  on  XoYing  Party. 

Though  the  granting  of  an  order  for  the  dissolution  of  an  injunc- 
tion rests  entirely  in  the  discretion  of  the  court,  the  court  will  not 
ordinarily  grant  the  motion  unless  good  reason  is  shown  for  so  doing ; 
and  the  burden  is  on  the  defendant  to  make  it  appear  that  the  motion 
should  be  granted.  The  granting  of  the  preliminary  injunction  itself 
is  a  judicial  act;  and  where  the  writ  has  been  once  granted  upon  a 
sufficient  showing,  it  will  be  presumed  to  be  proper  until  the  contrary 
is  made  to  appear. 

Where  the  preliminary  injunction  is  admitted  to  have  been  prop- 
erly issued  in  the  first  place,  an  order  of  modification  will  not  be 
granted  for  new  matter  imless  the  defendant  shows  clearly  that  he  is 
entitled  to  such  modification.    The  burden  is  decidedly  on  him:^^ 

§  2400.  Case  Hade  in  Bill  Xust  Be  Xet. 

Upon  a  motion  to  dissolve  an  injunction  the  allegations  6t  the 
sworn  bill  are  to  be  taken  as  true  in  so  far  as  they  are  not  met  and 
denied  by  the  answer  ^*  or  in  other  proofs  produced  by  the  defendant. 
Affidavits  that  only  partially  meet  the  case  made  in  the  bill  are  not 
sufficient  to  justify  a  dissolution  of  a  preliminary  injunction.*^  A 
motion  to  dissolve  will  not  be  allowed  where  the  only  pleading  or 
document  submitted  to  the  court  is  the  bill  itself,  which  states  a  good 
cause  of  action  and  shows  a  prima  facie  ground  for  the  injunction.'^ 


§  2401.  Scope  of  Inquiry  on  Xotion  to  Xodify. 

In  passing  on  a  motion  to  modify  an  injunction,  the  court  will  not 
go  into  an  examination  of  a  collateral  matter  not  necessary  to  be 
decided  in  connection  with  the  injimction.  In  a  case  where  a  pre- 
liminary injimction  had  been  granted  to  restrain  the  infringement  of 
a  patent,  the  defendant  applied  for  a  modification  of  the  injunction 

'•Westerly  Waterworks  v.  Town  of  "Gulf  Bag  Ck).  v,   Suttner    (1903) 

Westerly  (1&6)  77  Fed.  783.  124  Fed.  467. 

Si  Speny  etc  Co.  v.  Mechanics'  Cloth-  ><  Lyster  v.  Stickney  (1882)   12  Fed. 

ing  Co.  (1904)  128  Fed.  1016.  609. 

12  Touoff  9.  Qnai47  (1810)  6  Cranch  For  illustration  of  conditions  that  will 

6I9  3  L.  ed*  149.  not  warrant  the  dissolution  of  a  prelimi- 
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80  as  to  make  it  declare  in  terms  that  a  new  article  put  forth  by  him 
was  not  obnoxious  to  the  injunction;  but  the  court  refused  to  grant 
the  modification,  for  in  order  to  do  so,  it  would  have  been  necessary 
to  determine  whether  this  new  article  constituted  an  infringement 
The  proper  course  was  for  the  defendant  to  sell  the  article,  if  he  saw 
fit  to  do  so,  and  run  the  risk  of  being  brought  up  upon  contempt  pro- 
ceedings.^* 

§  2402.  Proofs  Available  on  Xotion  to  Dissolve. 

At  the  hearing  of  the  motion,  the  defendant  may  avail  himself  pf 
his  answer  and,  under  the  present  practice,  of  any  affidavits,  deposi- 
tions, or  documents,  that  he  may  see  fit  to  file  in  support  of  his  answer. 
In  order  that  the  answer  may  serve  the  purpose  of  procuring  the  dis- 
solution of  an  injunction  it  should  be  under  oath;  and  this,  even 
though  the  oath  to  the  answer  is  expressly  waived  in  the  bill.  The 
plaintiff,  on  the  other  hand,  in  opposing  the  motion  to  dissolve,  may 
avail  himself  of  the  allegations  of  his  sworn  bill  and,  under  the  pres- 
ent practice,  of  such  affidavits  as  he  may  introduce  in  support  of  his 
bill  and  in  opposition  to  the  proofs  of  the  defendant 

§  2403.  Considerationi  Tustifying  Dissolution  of  Injunction. 

An  injunction  will  usually  be  dissolved  on  such  a  showing  of  facts 

as  would  have  prevented  the  issuance  of  the  injunction  in  the  first 

instance,  if  those  facts  had  then  been  presented.^®    For  instance,  an 

injunction  will  be  dissolved  when  the  court  can  perceive  that  nothing 

beneficial  to  the  plaintiff  can  result  from  its  continuance ;  ^^    or 

where,  for  any  reason,  it  is  manifest  that  the  bill  must  in  the  end  be 

dismissed,  as  for  the  absence  of  a  necessary  party.*®    An  injunction 

will  be  modified  or  dissolved  where  the  party  against  whom  it  operates 

will  thereby  be  relieved  from  inconvenience  and  loss,  without  jeopar- 
4iz|itgtheraM8tr|rig|bfs*of th^pl,aintifl5-29     -      ,,,,.,      .,    ,„,    ..      . 

4i  prelimii^ary  injunction  granted  pn.ja  bill  filed  to,  preserve  the 
•sic^^squd^fi^n^ing^n  a^tJioi^  «t  law  should  be  di^soljvedrwh^^ffjr 

nary  injunction  in  a  labor  dispute  case,  a«  Gary  v.  Domestio  Sprimr-Bed  Co. 

"Be«  Giflf  Bag  Co.  tJ.  Snttner  (1903)  124  (i88e>  26  Fed.  38. 

Fed.  467;  Coeur  d'Alene  etc.  Co.  v.  Min-  it  In  re  Jackson  (1881)  9  Fed.  493. 

ers'  Union    (1892)   51  Fed.  260,  19  L.  ««  Eldred  r.  American  Palace-Car  Go 

RA.    382;    Edison    Electric   Light   Co.  (C.  C.  A.;  1900)  106  Fed.  467.  44  C.  C. 

H?.' Universal  Light. Co.   (1894)   64  Fed.  A.  664.  . 

^^krr  ^        r.  rr    .  . r.     r.       .    "  I>enver    ctc.    R.    Co.    ».    tf.   S.     (8.   C. 

SB  Texas  etc.  Co.  v,  Kuteman     C.  C.  A.;  1903)  124  Fed.  166,  161,  60  0.  C.  A. 
A.;  1892)  64  Fed.  647,  4  C.  C.  A.  603.       679.  •        '  ''f  V  .^  . 
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it  is  made  to  appear  that  the  defendant  in  the  injunction  has  been 
successful  in  the  action  at  law.*^ 

§  2404.  Want  of  Equity— Want  of  Turisdiction. 

Want  of  equity  and,  a  fortiori,  want  of  essential  jurisdiction  are 
always  good  grounds  for  dissolving  an  injunction ;  '^  and  an  injunc- 
tion should  always  be  dissolved  at  once  when  the  court  is  brought  to 
see  that  its  jurisdiction  has  been  improperly  and  collusively  invoked. 
Even  though  the  cause  be  not  actually  dismissed,  but  is  retained  so 
that  the  question  of  jurisdiction  may  be  formally  and  more  fully 
tested,  the  preliminary  injunction  should  be  dissolved®^ 

§  2405.  Cause  Hot  of  Equitable  Cognizance. 

If  a  court  of  equity,  having  granted  a  preliminary  injunction,  finds 
that  the  suit  is  not  of  equitable  cognizance  it  should  dismiss  the  suit 
in  so  far  as  it  seeks  substantive  relief;  but,  if  desirable,  the  injunc- 
tion may  be  continued  until  the  plaintiff  can  institute  his  suit  at  law. 
In  other  words,  a  bill  for  injunction  and  relief  may  be  retained  for 
the  purposes  of  injunction  so  far  as  this  is  necessary  m  an  auxiliary 
to  the  suit  at  law,  though  equity  has  not  jurisdiction  as  to  the  relief.^' 

§  2406.  Laches  in  Prosecution  of  Suit— Waiver  of  Injunctive  Eelief . 

Culpable  and  unjustifiable  delay  in  the  prosecution  of  a  suit  is  suf- 
ficient ground  for  dissolving  an  injunction.  But  if  the  delay  results 
from  necessity  or  is  not  chargeable  to  the  fault  of  the  plaintiff,  it  is 
otherwise.'*  While  a  preliminary  injunction  might  be  dissolved  on  a 
showing  that  the  plaintiff  has  waived  the  delinquency  on  which  the 
claim  to  injunctive  relief  was  based,  the  waiver  must  be  unambigu- 
ous and  must  go  to  the  whole  extent  of  the  matters  complained  of  as 
wrongful.'* 

so  King   V.   Williamson    (C.   C.    A.;  "  Horsburff  v.  Baker   (1828)    1  Pet. 

1807)  80  Fed.  170,  25  C.  C.  A.  356.    Com-  2.32,  7  L.  ed.  125. 

pare  Fletcher  t>.  New  Orleans  etc.  Co.  »*  Parker  r.  Winnipiseopee  Lake  Cot- 

(1884)  20  Fed.  345.  ton   etc.    Co.    (1862)    2   Black   552,    17 

SI  Adams  v,  Douglas  Countv   (1868)  L.  ed.  337;  Schermehom  r.  L'EspenasRe 

(1827)    Fed.    Cas.   No.    7,758;'  McLean  (1796)   2  Dall.  360,  1  L.  ed.  416,  Fed. 

Fed.  Cks.  No.  52;  Kidwell  r.  Maaterson  Cas.  No.  12.464;  Bradley  v.  Reed  (1864) 

r.  Mayo  (1901)  113  Fed.  106.    See  Hagan  Fed.  Caa.  No.  1,785;  Read  r.  Consequa 

r.  Bli'ndell  (C.  C.  A.;  1893)  56  Fed.  696,  (1821)  Fed.  Cas.  No.  11.606. 

6  C.  C.  A.  86.  85  Lowenfeld  v.  Curtis  (1896)  72  Fed. 
t*  Industrial  etc  Co.  f.  Electrical  Sup-  105. 

ply  Co.   (C.  C.  A.;  1893)  58  Fed.  732, 

7  C.  a  A.  471. 
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§  2407.  Injnnotion  Dissolved  Where  Answer  Xeets  Case  Hade  in  BilL 

Where  an  application  for  the  dissolution  of  an  injunction  comes  on 
for  hearing  after  the  defendant  has  filed  his  answer,  it  becomes  a 
question  of  importance  to  determine  the  weight  that  should  be 
attributed  to  the  answer.  Upon  this  point  it  has  long  been  an  estab- 
lished rule  that  a  preliminary  injunction  will  be  dissolved,  the  appli- 
cation  being  heard  upon  bill  and  answer  alone,  where  the  answer 
denies  and  fully  meets  all  the  equities  of  the  bill.'^  This  rule  has 
resulted  from  the  fact  that  the  responsive  answer  could,  under  the 
practice  of  the  English  chancery,  be  met  and  overcome  at  the  final 
hearing  only  by  the  testimony  of  two  witnesses  or  of  one  witness  and 
corroborating  circumstances.  The  same  principle  was  applied  upon 
the  hearing  of  motions  for  the  granting  or  dissolution  of  an  injunc- 
tion ;  and  inasmuch  as  the  plaintiff  was  not  allowed,  under  the  Eng^ 
lish  practice,  to  file  affidavits  to  contradict  the  answer,  it  necessarily 
followed  that  if  the  answer  fully  met  the  case  made  in  the  bill,  the 
injunction  had  to  be  dissolved,  the  oath  of  the  plaintiff  to  the  bill  not 
being  sufficient  of  itself  to  overcome  the  oath  of  the  defendant  to  the 
answer. 


§  2408.  Idmitationi  of  This  Bnle. 

But  in  order  that  this  rule  may  apply,  it  is  necessary  that  the 
answer  should  be  in  every  respect  sufficient  both  in  law  and  fact. 
For  instance,  to  justify  a  dissolution  on  the  coming  in  of  an  answer, 
the  denials  of  the  answer  must  be  specific  and  must  be  directed  to  the 
material  facts  on  which  the  injunction  is  based.*^  If  the  answer  fails 
fully  to  meet  the  allegations  and  the  equity  of  the  bill,  the  prelimi- 
nary injunction  will  not  be  dissolved.*®  An  answer  is  ineffectual  to 
obtain  the  dissolution  of  a  preliminary  injunction  where  it  formally 
denies  the  equities  of  the  bill  but  fails  to  deny  the  facts  on  which 
those  equities  rest.** 

KCoburn  v.  Cedar  Valley  Land  etc  answer  when  it  meets  and  denies  the 

Co.  (1885)  26  Fed.  791 ;  Sioux  City  etc.  equities  of  the  bill  is  sufficient  to  prevent 

R.  Co.  r.  Chicago  etc.  R.  Co.  (1886)  27  the  granting  of  an  injunction  or  even  to 

Fed.  770;   Brammer  r.  Jones   (1867)  2  justify  an  order  dissolving  it    Haight 

Bond  100:   U.  S.  r.  Parrott    (1858)    1  r.  Morris  Aqueduct  (1826)  4  Wash.  C. 

McAll.   271:    Northern   Pac.   R.   Co.    v.  C.  601,  Fed.  Cas.  No.  5,902. 
Burlington  etc.  R.  Co.  (1880)  2  McCrary       »7  Carter  r.  Carlisle  (1846)  Fed.  Cas. 

203;  Nelson  v.  Robinson  (1853)  Hempst.  No.  2,474;   Nelson  v.  Robinson    (1846) 

4W.  Fed.  Cas.  No.  10,114. 

Although  an  answer  of  a  corporation       »«  Northern  Pac.  R.  Co.  v.  Bamesville 

under  a  corporate  seal  is  not  entitled  etc.  Co.  (1880)  4  Fed,  298. 
to  the  weight  as  evidence  which  attaches       s  9  Ford   r.    Taylor    (1905)    140   Fej« 

fo  a  sworn  answer,  nevertheless  such  an  356, 
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§  2409.  Denials  on  Information — ^Irresponiive  Ayermenti. 

Denials  based  merely  on  information  and  belief  are  insufficient 
to  obtain  a  dissolution  as  against  the  direct  charges  of  a  bill  based' 
upon  personal  knowledge.^^  A  denial  of  a  mere  conclusion  is  not 
enou^ ;  *^  and  the  same  is  true  of  irresponsive  averments.*^  A 
temporary  injunction  will  not  be  dissolved  upon  an  answer  admitting 
the  material  equities  of  the  bill  and  setting  up  new  matter  in  avoid- 
ance. Thus,  in  a  suit  to  cancel  trust  bonds  as  having  been  issued  by 
fraud,  if  the  defendant  sets  up  in  his  answer  that  he  is  an  innocent 
purchaser,  the  preliminary  injunction  will  not  be  disturbed  prior  to 
the  final  hearing.^^ 

§  2410.  When  General  Bale  Applicable  in  Federal  Courts. 

The  rule  requiring  the  dissolution  of  an  injunction  upon  the  filing 
of  an  answer  that  fully  meets  the  equities  of  the  bill  is  applicable  in 
the  present  practice  of  the  federal  courts  in  all  cases  where  the  motion 
is  heard  on  bill  and  answer  alone;  and  it  is  immaterial  whether 
the  bill  waives  the  answer  under  oath  or  not.  In  the  case  where  the 
oath  is  not  waived  in  the  bill,  the  rule  is  clearly  applicable,  because 
it  has  never  been  abolished ;  and  in  the  case  where  the  oath  is  waived 
in  the  bill,  the  answer  is  entitled,  upon  such  motion,  to  the  same 
weight  as  if  the  oath  had  not  been  waived.^^ 

§  2411.  Admission  of  AfldaYlts  to  Contradict  Answer. 

Under  the  present  practice  of  the  federal  court,  the  rule  we  have 
just  been  considering  does  not  have  as  frequent  application  as  for- 
merly, for  it  applies  only  where  the  motion  is  heard  on  bill  and 
answer,  and  under  the  present  practice  affidavits  are  generally  admis- 
sible to  contradict  the  answer.  As  a  consequence  applications  for  the 
granting  or  dissolution  of  an  injunction  are  seldom  heard  on  bill 
and  answer  alone.    The  discussion  contained  in  the  following  case  is 

4*  Cole  Silver  Min.   Co.  v,  Virginia  new  matter  may  sometimes  avail  as  be- 

etc.   Co.    (1871)    Fed.   Cas.   No.   2,900;  ing  equivalent  to  an  affidayit.     United 

Poor  V.  Carleton  (1837)   Fed.  Cas.  No.  States  v,  Parrott  (1858)  Fed.  Cas.  No. 

11^2;  Mittleburger  v.  Stanton   (1860)  15,998. 

Fed.  Cas.  No.  9,676.  44  The  amendment  to  equity  rule  41, 

41  United  States  v.  Carlisle  (1871)  by  which  the  plaintiff  is  permitted  to 
Fed.  Cas.  No.  14,724.  waive  the  defendant's  oath,  contains  an 

42  Robinson  v,  Cathcart  (1825)  Fed.  express  reservation  to  the  effect  that 
Cas.  No.  11,946.  when  the  answer  is  used  on  a  motion  to 

4S  Pere  Marquette  R.  Co.  r.  Bradford  grant  or  dissolve  an  injunction,  it  may 
(1906)  149  Fed.  492,  497.  be   verified    and   used   as   an   affidavit, 

But  unresponsive  i^verments  setting  up  ''  with  the  same  effect  M  heretofore^" 
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of  value,  because  it  indicates  the  breaking  away  of  our  practice  from 
the  strict  rule  of  the  English  chancery  which  prohibited  the  use  of 
affidavits  to  contradict  the  answer. 


Poor  V,  Carleion  (1837)  3  8umn.  70,  7ed.  Cas.  No.  114^2:  The  oonclvBionB 
reached  by  Judge  Story  in  regard  to  the  state  of  the  practice  at  the  time  thia 
opinion  was  written  may  be  stated  in  the  following  propositions: 

(1)  There  is  the  general  rule  to  the  effect  that  if  the  answer  denies  all  the 
allegations  of  the  bill  and  fully  meets  the  equities  of  the  bill  the  injunction  will 
usually  be  dissolved. 

(2)  But  before  the  answer  will  be  allowed  thus  to  operate,  it  must  be  respon- 
sive and  must  be  based  on  personal  knowledge.  Mere  general  denials  based  on 
ignorance  or  hearsay  and  made  merely  to  settle  the  issues  are  not  enough.  The 
basis  of  this  proposition  was  expressed  by  Judge  Story  thus:  "The  ground  of 
the  practice  of  dissolving  an  injunction  upon  .a  full  denial,  by  the  answer,  of  the 
material  facts  is,  that  in  such  a  case  the  court  gives  entire  credit  to  the  answer, 
upon  the  conunon  rule  in  equity,  that  it  is  to  prevail,  if  responsive  to  the  charges 
of  the  bill,  until  it  is  overcome  by  the  testimony  of  two  witnesses,  or  of  one  and 
other  stringent  corroborative  circumstances.  But  it  would  certainly  be  an  evasion 
of  the  principle  of  the  rule,  if  we  were  to  say  that  a  mere  naked  denial  by  a 
party  who  had  no  personal  knowledge  of  any  of  the  material  facts  were  to  receive 
the  same  credit  as  if  the  denial  were  by  a  party  having  an  actual  knowledge  of 
them." 

(3)  Furthermore,  as  regards  the  application  of  the  general  rule,  a  distinction 
is  to  be  observed  between  applications  for  the  dissolution  of  common  injunctions 
and  special  injunctions.  In  cases  of  common  injunctions  (incident  to  suits  to 
stay  proceedings  at  law),  the  general  rule  may  be  safely  applied  with  rigor.  Hence 
in  this  class  of  cases  it  is  said  to  be  of  course  to  dissolve  the  injunction  upon  an 
answer  denying  the  whole  merits  of  the  bill. 

(4)  But  with  regard  to  special  injunctions — and  practically  all  injunctions  are 
now  special — a  less  arbitrary  rule  is  applied,  and  the  dissolution  of  the  injunction 
is  not  a  matter  of  course  upon  the  coming  in  of  the  answer  even  thou^  the 
denials  be  full  and  explicit.  Said  Story,  J. :  **  In  cases  of  special  injunctions,  if 
the  whole  merits  are  satisfactorily  denied  by  the  answer,  the  injunction  is  ordina- 
rily dissolved.  But  there  are  exceptions  to  the  doctrine,  and  these,  for  the  most 
part,  are  fairly  resolvable  into  the  principle  of  irreparable  mischief;  such  as  cases 
of  asserted  waste,  or  of  asserted  mismanagement  in  partnership  concerns,  or  of 
asserted  violations  of  copyrights,  or  of  patent  rights.  In  cases  of  this  sort,  the 
court  will  look  to  the  whole  circumstances,  and  will  continue  or  dissolve  the 
injunction  in  the  exercise  of  a  sound  discretion.*' 

(6)  Inasmuch  as  the  court  is  free  to  use  a  sound  judicial  discretion  in  regard 
to  the  dissolution  of  the  special  injunction  after  answer,  it  follows  that  the  plain- 
tiff may  introduce  aflSdavits  to  contradict  the  answer,  "  not  indeed  to  all  points, 
but  to  many  points."  And  wherever  the  plaintiff  is  allowed  to  introduce  affidavits, 
the  defendants  may  introduce  counter-affidavits  to  the  same  points,  "  for  otherwise 
they  might  be  compromitted  by  statements  which  they  would  have  no  opportunity 
to  answer." 


»» 
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§  2418.  Introduotioii  of  Affldayits  Openi  Whole  Hatter. 

The  result  of  this  more  liberal  practice  is  that,  in  every  case  where 
affidavits  are  used  against  the  answer,  the  question  of  dissolving  the 
injunction  is  remitted  entirely  to  the  sound  discretion  of  the  court; 
and  the  mere  fact  that  the  answer  denies  all  the  equities  of  the  bill 
is  not  of  itself  enough  to  entitle  the  defendant  to  a  dissolution  of  the 
injunction.*'  For  instance,  if  the  case  be  one  turning  upon  a  question 
of  fraud,  and  this  is  put  in  issue  by  the  answer,  the  court  will  be  slow 
to  dissolve  an  injunction  upon  the  denials  of  the  answer,  even  when 
supported  by  affidavits,  especially  where  the  fraud  depends  upon 
inferences  to  be  dra^vn  either  from  established  facts  or  from  facts 
about  which  there  is  conflict  upon  all  the  proof  before  the  court** 
But  if,  in  ordinary  cases,  the  answer  fully  meets  the  allegations  of 
the  bill,  the  preliminary  injunction  will  be  dissolved,  unless  the 
plaintiff's  affidavits  are  sufficient  to  overturn  the  answer.*^ 

§  2413.  Lnpontion  of  Equitable  Terms. 

Upon  disposing  of  a  motion  for  the  dissolution  or  modification  of  a 
preliminary  injunction,  the  court  may  impose  terms  on  the  defend- 
ant as  a  condition  of  granting  the  order  for  the  dissolution  or  modifi- 
cation of  the  injunction;  as  for  instance  by  requiring  him  to  give 
bond  *®  or  to  comply  with  some  other  equitable  condition.  On  dis- 
solving an  injimction  against  the  cutting  and  removal  of  timber 
pending  the  appeal  in  a  cause  where  the  title  to  land  was  in  dispute, 
the  court  required  the  defendant  to  give  bond  to  cover  such  dam- 
ages as  might  be  recovered  against  him  and  also  required  him  to 
account  to  the  court  from  time  to  time  as  to  the  amount  of  timber 
taken.** 

Upon  refusing  to  dissolve  a  temporary  injunction,  the  court  will 
make  orders  for  the  plaintiff  to  speed  the  cause,  if  it  appears  that  the 
defendant  may  be  unduly  prejudiced  by  delay .'^ 

46  Bloimt  V.  8oci4t6  Anonyme  etc.  in  the  bill,  but  the  result  would  be  the 
Pasteur   (1892)   53  Fed.  08,  3  C.  C.  A.   same  if  it  had  been  waived. 

455,  457;  Duplex  Printing  Co.  r.  Camp-  48  Norton  r.  Eagle  Automatic  Can  Co. 

bell  Printing  Press  Co.   (1895)   69  Fed.  (1894)   61   Fed.  293,  294;  Comly  r.  Bu- 

250,  16  C.  C.  A.  220.  chanan    (1897)    81   Fed.  58;   Kilgore  r. 

4«  Pere  Marquette  R.  Co.  r.  Bradford  Norman  (1902)  119  Fed.  1(X)6. 

(1906)  149  Fed.  492,  498.  49  Wood  r.  Braxton    (1892)    54  Fed. 

47  See  Ford  v.  Taylor  (1905)  140  Fed.  1005. 

356  (1905)   137  Fed.  149.    In  this  case       so  Pere  Marquette  R.  Co.  v,  Bradford 
the  answer  under  oath  was  not  waived    (1906)  149  Fed,  492, 499, 
£q.  Prac.  Vol.  11.-^9, 
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§  2414.  Effect  of  Kef nsal  to  Dinolve  Injunction. 

If  a  district  judge  sitting  as  a  court  of  equity  grants  a  preliminary 
injunction  at  one  term  and  at  the  next  term  the  same  judge  again 
sitting  in  the  same  capacity  refuses  to  dissolve  the  preliminary 
injunction,  this  operates  by  implication  to  continue  the  injunction  in 
force.** 


§  8415.  Xodification  of  Injunction  as  Affecting  liability  on  Bond. 

When  an  injunction  is  modified  the  defendant  should  always  insist 
that  the  proceedings  be  so  managed  that  he  may  not  be  wholly 
deprived  of  the  protection  of  a  bond,  supposing  one  to  have  been  origi- 
nally given.  The  difficulty  here  arises  from  the  fact  that  a  modifi- 
cation of  the  injunction  changes  the  extent  of  the  liability  of  the 
sureties  and  hence  may  release  them.  A  safe  way  to  proceed  would 
be  this :  Let  us  suppose  A  to  have  obtained  an  injunction  against  B 
and  to  have  given  a  bond  with  sureties  to  answer  for  any  damage 
that  may  be  done  to  B  in  the  event  the  injunction  turns  out  to  have 
been  wrongfully  obtained.  B  afterwards  applies  to  the  court  for  a 
modification  of  the  injunction  and  the  court  determines  that  this 
application  should  be  granted.  Thereupon,  in  order  fully  to  protect 
B,  the  court  enters  a  decree  to  the  eflfect  that  the  injunction  pre- 
viously granted  is  abrogated  and  dissolved,  but  that  the  same  may  be 
continued  in  force,  as  modified,  upon  condition  that  the  plaintiff  give 
a  new  or  additional  bond,  the  same  sureties  of  course  being  eligible 
on  this  as  on  the  previous  bond.  Substantially  the  same  object  can  be 
accomplished  by  granting  the  modification  and  entering  an  order 
nisi  to  the  effect  that  the  injunction  be  vacated  and  annulled  if  the 
plaintiff  fails  to  give  a  new  bond. 

Tyler  Min.  Co,  v.  Last  Chance  Min.  Co,  (C.  C.  A.;  1898)  90  Fed.  15,  32  0.  0.  A. 
498:  Upon  the  granting  of  an  injunction  against  the  operation  of  a  mine  by  the 
defendants  and  a  removal  of  ore,  a  bond  was  given  by  the  direction  of  the  eourt. 
Subsequently  the  injunction  order  was  so  modified  by  the  court  as  to  permit  the 
resumption  of  the  work  tmder  certain  specified  conditions.  No  new  or  additional 
bond  was  required.  It  was  held  that  the  modification  of  the  injunction  released 
the  sureties  on  the  bond  from  all  liability  for  damages  thereafter  resulting  to  the 
defendant  from  the  continuance  of  the  injunction  and  that  the  only  damages  that 
could  be  recovered  on  the  bond  were  such  as  accrued  after  the  bond  was  given  and 
prior  to  the  modification  of  the  injunction. 

61  Industrial  &  Min.  Guaranty  Co.  o.  o.  Judges  of  Cireoit  Court  <1827)    12 
Electrical  Supply  Co.   (C.  C.  A.;  1893)    Wheat.  661,  6  L.  ed.  729. 
6S  Fed.  732,  7  C.  C.  A.  471.    See  Parker 
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§  2416.  Order  Maintaiiiiiig  Injunction  Cnres  Prior  Irrefl^nlarity. 

If  an  injunction  is  irr^nlar  on  account  of  having  been  prema- 
turely granted,  and  the  defendant  then  moves  to  dissolve  it  but  the 
court  refuses  to  do  so,  the  order  refusing  a  dissolution  will  operate  to 
cure  the  irregularity  in  the  original  order.  Having  at  all  times  a 
discretion  in  regard  to  the  matter  of  the  maintenance  or  dissolution 
of  the  injunction,  a  refusal  to  dissolve  is  equivalent  to  the  promulga- 
tion of  a  new  order.** 

§  2417.  Seinstatement  of  Injunction. 

After  a  preliminary  injunction  has  been  dissolved,  it  may  be 
restored  by  proper  application,  but  there  should,  of  course,  be  a  show- 
ing of  manifest  mistake  on  the  part  of  the  court  or  new  facts  should  be 
shown  by  affidavits,  which  make  ♦he  restoration  of  the  injunction 
desirable  and  necessary.*^'  Where  an  injunction  is  dissolved  for 
insufficiency  of  the  sureties  on  the  bond,  the  court  may  subsequently 
reinstate  the  injunction  upon  the  giving  of  sufficient  security.** 

§  8418.  Dismissal  Where  Injunctive  Belief  Impossible. 

When,  in  a  suit  for  an  injunction,  the  granting  of  injunctive  relief 
becomes  impossible  because  of  some  circumstance  occurring  after  the 
suit  is  brought,  the  bill  will  be  dismissed,  and  it  cannot  be  retained 
for  the  granting  of  other  relief  under  the  general  prayer  when  other 
necessary  parties  are  not  before  the  court.** 

Proceedings  on  Injunction  Bond. 

§  2419.  Bond  as  Prerequisite  to  Becovery  of  Damages. 

No  damages  are  recoverable  for  the  wrongful  suing  out  of  an 
injunction  unless  a  bond  has  been  exacted  by  the  court  granting  the 
injunction ;  **  though  if  it  appears  that  the  injunction  was  mali- 
ciously sued  out  without  any  just  foundation  whatever,  damages 
might  be  recovered  in  a  proper  case.*^ 

ss  UniTenal  etc.  Trust  Co.  r.  Stone-  6«  Scheck  v,  KeUy  (1890)  96  Fed.  941. 

burner   (G.  G.  A.;  1902)    113  Fed.  251,  s 7  And  if  a  bond  is  given,  damages  for 

61  G.  C.  A.  208.  the  malicious  prosecution  may  be  re- 
st Edison  Electric  Light  Co.  v.  Buck-  covered  in  excess  of  the  penalty  of  the 

eye  etc.  Co.  (1894)  64  Fed.  225,  bond   against   the   principal   and   such 

S4  Qoldmark    r.    Kreling    (1885)    25  sureties  as  deliberately  participated  in 

Fed.  349.  the  plaintiflfs  malicious  design.     Terry 

ii  Bonner  «.  Terre  Haute  etc.  R.  Co.  v.  Bobbins  (1903)  122  Fed.  725, 

(G.  G.  A.;  1907)  l5l  Fed.  985,  81  C.  C. 

A.  476. 
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§  2420.  Prooeedingi  on  Bond. 

Ab  to  the  mode  in  which  the  party  who  is  protected  by  an  injunc- 
tion bond  may  proceed  to  recover  the  damages  covered  by  the  bond 
and  incurred  by  him  as  a  result  of  the  wrongful  suing  out  of  the 
injunction,  there  has  been  some  diversity  of  opinion,  and  the  practice 
has  not  been  uniform.  If  there  be  any  statute  or  specific  rule  of  the 
court,  or  indeed  a  provision  of  the  bond  itself,  providing  for  a  par- 
ticular method  of  procedure  for  the  ascertainment  of  the  damages, 
this  would  be  controlling.  But  in  the  common  case,  where  the  condi- 
tion of  the  bond  is  simply  that  the  p^rty  shall  pay  such  damages  as 
the  other  shall  incur  from  the  wrongful  suing  out  of  the  writ,  and 
where  there  is  no  specific  statute  or  rule  pointing  out  the  method  to 
be  followed,  a  question  has  arisen  whether  the  court  of  equity  itself 
should  assess  the  damages  as  an  incident  to  the  proceedings  in  the 
injunction  suit,  or  whether,  on  the  other  hand,  the  party  may  not  be 
required  to  bring  a  new  suit  on  the  bond  in  a  court  of  law.  In  a  con- 
sidered dictum  on  this  point,  the  supreme  court  declared,  in  1851, 
that  the  remedy  on  the  bond  is  exclusively  at  law,*®  and  this  sugges- 
tion has  sometimes  been  acted  on.** 

§  2421.  Present  Practioe  in  Federal  Courts. 

But  at  a  later  day,  the  supreme  court  receded  from  its  former  posi- 
tion and  stated  that  in  a  case  of  this  kind  it  is  within  the  discretion 
of  the  court  of  equity  itself  to  assess  the  damages  on  the  bond,  refer- 
ring the  cause  to  a  master  for  that  purpose,  if  need  be;  or  if  the 
court  sees  fit,  it  may  remit  the  party  to  his  action  at  law  on  the  bond.*® 
The  English  court  of  chancery  has  long  been  accustomed  to  have  the 
damages  assessed  upon  the  bond,  under  its  own  direction;  and  this 
is  decidedly  a  better  practice  than  that  which  compels  the  party  to  go 
into  another  forum.**  It  has  been  said  that  only  in  exceptional  cases 
should  the  cause  be  even  sent  before  a  jury.** 

BSBein  v.  Heath  (1S51)  12  How.  168,  and  having  possession  of  the  principal 

170,  13  L.  ed.  939,  944.  case,  it  is  fitting  that  it  should  have 

69Merryfield  v,  Jones  (1855)  2  Curt,  power  to  dispose  of  the  incidents  aris- 

C.  C.  306.  mg  therein,  and  thus  do  complete  jus- 

80  Cimotti  Unhairing  Co.  v.  American  tice,  and  put  an  end  to  further  litiga* 

Fur  Refining  Co.  (1908)  168  Fed.  171.  tion.  ...  It  is  an  inherent  power." 

In  Russell  v.  Farley  (1881)  105  U.  S.  •!  West  r.  East  Coast  Cedar  Co.   (C. 

445,  26  L.  ed.  1064,  Mr.  Justice  Bradley,  C.  A.;  1902)  51  C.  C.  A.  416,  113  Fed. 

in  explaining  the  basis  of  the  authority  742;  Lea  r.  Deakin  (1882)   13  Fed.  514. 

of  the  court  to  assess  the  damages  in-  Compare  Deakin   v,  Stanton    (1879)    3 

curred  under  the  bond,  said:     "llie  im-  Fed.  436. 

position  of  terms  and  conditions  upon  <s  Coosaw  Min.  Co.  v.  Fanners*  Min. 

the  parties  before  the  court  is  an  inci-  Co.  (1892)  51  Fed,  107^ 
de;it  to  its  jurisdiction  oyer  the  case; 
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§  8428.  By  What  Law  Liability  Determined. 

An  injunction  bond  given  in  an  equity  cause  pending  in  a  federal 
court  is  to  be  construed  in  conformity  with  the  principles  of  law 
applicable  thereto,  as  determined  by  the  supreme  court.  This  rule 
applies  as  well  where  an  independent  action  is  brought  on  the  bond 
in  a  state  court  as  where  the  liability  is  to  be  determined  by  the 
court  granting  the  injunction.** 

§  8483.  Federal  Question. 

An  injunction  bond  given  under  the  order  of  a  federal  court  of 
equity  is  a  bond  executed  in  and  by  virtue  of  an  authority  exercised 
under  the  laws  of  the  United  States.  Consequently  the  matter  of 
liability  on  such  a  bond  is  a  federal  question,  and  the  supreme  court 
of  the  United  States  has  the  power  to  review  the  action  of  a  state 
court  in  determining  it.*^ 


§  8484.  Setrospeotive  and  Prospeotiye  Obligation  of  Bond. 

Whether  the  injunction  bond  given  under  an  order  of  the  court 
after  the  suit  is  in  progress  covers  only  such  damage  as  is  incurred 
after  the  bond  is  given  or  whether,  on  the  other  hand,  it  covers  all 
damage  incurred  by  reason  of  the  injunction  before  as  well  as  after 
the  giving  of  the  bond,  is  a  matter  to  be  determined  from  the  terms  of 
the  order  and  the  bond  itself  construed  together.  The  court  can  make 
the  bond  either  prospective  only  or  effective  from  the  beginning. 
Undoubtedly  the  surety  cannot  be  held  beyond  the  terms  or  legal  effect 
of  his  engagement ;  and  when  his  contract  clearly  has  reference  to  a 
matter  contemplated  as  arising  in  the  future,  it  is  to  be  interpreted 
prospectively  and  not  retrospectively.  But  if  the  subject  of  guaranty 
is,  in  whole  or  in  part,  a  past  transaction,  and  the  language  of  the 
engagement  is  broad  enough  to  cover  the  past  liability,  it  will  be  so 
construed. 

Meyen  v.  Block  (1887)  120  U.  8.  206,  30  L.  ed.  642,  7  Sup.  Ct.  626:  The  order 
for  the  injunction  bond  was  that  the  plaintiff  should  give  security  "  to  save  the 
parties  harmless  from  the  effects  of  said  injunction."  The  condition  of  the  bond 
was  to  pay  "  all  such  damages  as  he  [the  obligee]  may  recover  against  us  in  case 
it  should  be  decided  that  the  said  writ  of  injunction  was  wrongfully  issued."    It 

«s  TuUock  V.  Mulvane  (1902)  184  U.  S.  497,  46  L.  ed.  657;  Leslie  r.  Bro\%7i  (C. 
S.  497,  46  L.  ed.  667,  22  Sup.  Ct.  372.  C.  A.;   1898)   32  C.  C.  A.  666,  90  Fed. 

«4Tullock  9.  Mulvane  (1902)   184  U.   171. 
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was  held  that  this  bond  covered  all  the  damage  resulting  from  the  injunction  prior 
to  as  well  as  subsequent  to  the  giving  of  the  bond.*^ 

§  242f.  Elementi  of  Seooverable  Damage. 

Damages  incurred  by  the  defendant  in  an  injunction  suit  by  reason 
of  counsel  fees,  solicitor's  fees,  or  attorney's  fees  expended  in  defend- 
ing the  suit,  cannot  be  recovered  in  the  action  or  proceeding  upon  the 
bond.*'  But  the  plaintifiF  may  recover  for  time  lost  during  the  period 
of  the  injunction,  and  for  proper  expenses  incurred  in  securing  wit- 
nesses for  the  purpose  of  resisting  the  injunction  and  for  the  purpose 
of  getting  it  set  aside.*'' 

Purely  conjectural  damages  will  not  be  allowed  for  the  wrongful 
suing  out  of  an  injunction.  Speculative  profits  that  might  have  been 
earned  by  mining  operations,  if  they  had  not  been  enjoined,  are  of 
this  sort®* 

§  2426.  Damage  Incident  to  Delay  of  Suit. 

If  the  hearing  in  an  injunction  suit  is  unduly  delayed  by 
improper  conduct  on  the  part  of  the  defendant,  the  latter,  in  a  suit 
on  the  injunction  bond,  cannot  recover  damage  that  has  resulted  from 
the  delay  chargeable  to  himself.  But  where  the  delay  in  the  trial  of 
the  suit  appears  to  be  equally  chargeable  to  the  negligence  of  the  plain- 
tiff, the  consideration  just  mentioned  is  not  to  be  given  weight.*^ 

<6  An  obligation  of  an  injunction  bond  146  Fed.  467,  it  was  held  that  this  rule 

was  conditioned  to  ''abide  the  decision  must  be  applied  in  the  courts  of  the 

which  shall  be  made  thereon   [i.  e.,  in  Territory  of  Alaska, 

the  original  suit],  and  pay  all  sums  of  <7  Sullivan  r.  Cartier  (C.  C.  A.;  1908) 

money,  damages,  and  costs,  that  shall  be  77  C.  C.  A.  448,  147  Fed.  222. 

adjudged  against  them,  if  said  injunc-  As  to  the  elements  of  damage  that 

tion  shall  be  dissolved/*    Said  injunction  may  and  may  not  properly  be  taken  Into 

was   dissolved   and   the  bill   dismissed,  consideration  in  assessing  damages  on 

It  was  held  that  this  bond  did  not  cover  an  injunction  bond,  see  I^hman  v,  Mc- 

the  amount   of  the  original   judgment  Quown    (1887)    31   Fed.   138;   Allen   v. 

and   its   costs,   nor   the   attorney's   fee.  Jones  (1807)  79  Fed.  698;  Jones  r.  Al- 

Browning  v.  Porter  (1881)  12  Fed.  460.  len   (G.  G.  A.;  1898)   29  G.  G.  A.  318, 

<«  Missouri    etc.    R.    Go.    v.    Elliott  85  Fed.  523;  Swift  V.  Kortrecht  (G.  C. 

(1902)   184  U.  S.  530,  46  L.  ed.  673,  22  A.;    1902)    112   Fed.   709,  60   G.  G.   A. 

Sup.  Gt  446;  Tullock  t?.  Mulvane  (1902)  429;   Hays  v.  Fidelity  etc.  Go.    (G.  G. 

184  U.  S.  497,  46  L.  ed.  637,  22  Sup.  A.;    1902)    112   Fed.   872,  50   G.   G.   A. 

Gt.  372;  Arcambel  v,  Wiseman   (1796)  569. 

3  Dall.  306,  1  L.  ed.  613;  Oelrichs  v.  «>  Coosaw  Min.  Go.  v.  Garollna  Min. 

Spain    (1872)    15  Wall.  211,  21   L.  ed.  Go.  (1896)  75  Fed.  860. 

43;  Sullivan  v.  Cartier  (C.  C.  A.;  1906)  «»  Jones  v,  Allen  (G.  G.'A.;  1898)  86 

77  G.  G.  A.  448,  147  Fed.  222.    In  Linde-  Fed.  523,  29  G.  G.  A.  3ia 
berg  r.  Howasd  (1906)  77  G.  G.  A.  23, 
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8427.  He  Becovery  for  Damages  Not  Speoifled  in  Declalratioii. 

In  an  action  upon  an  injunction  bond,  if  the  plaintifiF  specxBes  cer- 
tain heads  or  sorts  of  damage  as  the  ground  of  his  suit,  the  recovery 
must  be  limited  to  such  items  as  fall  under  those  heads.*^^ 


§  84S8.  Power  of  Sourt  to  Bemit  Liability  on  Bond. 

We  have  elsewhere  seen  that  the  court  of  equity  has  inherent  power, 
in  the  exercise  of  its  discretion,  to  impose  terms  upon  either  or  both  of 
the  parties  as  a  condition  of  the  granting  or  dissolution  of  an  injunc* 
tion.^*  From  this  principle  of  the  inherent  power  of  the  court  to 
impose  terms,  there  is  deduced  a  corollary  to  the  effect  that  the  court 
has  complete  control  over  those  terms  and  may  mitigate  or  refuse  to 
enforce  them,  if  in  the  further  exercise  of  its  discretion  it  sees  fit  to 
do  so.  That  which  can  bind  can  unbind,  and  ^^  the  power  to  impose  a 
condition  implies  the  power  to  relieve  from  it." 

Runell  V.  Farley  (1S81 )  105  U.  S.  442,  26  L.  ed.  1063:  **  If,  for  example,''  says 
the  supreme  court,  ^  it  is  deemed  proper,  upon  an  application  for  an  injunction, 
to  require,  as  a  condition  of  granting  or  withholding  it,  that  a  sum  of  money 
should  be  paid  into  court,  or  that  a  deed  or  other  document^should  be  deposited 
with  the  register,  and  the  develoi»nents  of  the  case  are  afterwards  such  as  to  make 
it  manifestly  unjust  to  retain  the  fund  or  document  and  deprive  the  owner  of  its 
use,  the  court  assuredly  has  the  power  (though,  undoubtedly,  to  be  exercised  with 
caution)  to  order  it  to  be  delivered  out  to  the  party.  When  the  pledge  is  no 
longer  required  for  the  purposes  of  justice,  the  court  must  have  the  power  to 
release  it,  and  leave  the  parties  to  the  ordinary  remedies  given  by  the  law  to  liti- 
gants inter  seae,  ...  On  general  principles  the  same  reason  applies  where,  instead 
of  a  pledge  of  money  or  property,  a  party  is  required  to  give  bond  to  answer  the 
damage  which  the  adverse  party  may  sustain  by  the  action  of  the  court.  In  the 
course  of  the  cause,  or  at  the  final  hearing,  it  may  manifestly  appear  that  such  an 
extraordinary  security  ought  not  to  be  retained  as  a  basis  of  further  litigation 
between  the  parties ;  that  the  suit  has  been  fairly  and  honestly  pursued  or  defended 
by  the  party  who  was  required  to  enter  into  the  undertaking,  and  that  it  would 
be  inequitable  to  subject  him  to  any  other  liability  than  that  which  the  law 
imposes  in  ordinary  cases.  In  such  a  case  it  would  be  a  perversion,  rather  than 
a  furtherance,  of  justice  to  deny  to  the  court  the  power  to  supersede  the  stipula- 
tion imposed." 

§  8429.  Bemiidon  of  Liability  Disoretionary. 

It  follows  that  the  mere  fact  that  an  injunction  has  been  dissolved 
does  not  necessitate  the  giving  of  damages  for  the  wrongful  suing  out 

to  Sullivan  v,  Cartier  (C.  C.  A.;  1006)       li  See,  ante,  §§  2362-2364. 
77  C.  G.  A.  448, 147  Fed.  222. 
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of  the  inx^nction.    The  court  may,  in  its  discretion,  refuse  to  give 

dai|iHge9.if' there  was  reasonable  ground  for  suing  out  the  injunction, 

:4ifd  if  appears  to  the  court  that  its  process  was  not  improperly  usedJ* 

•I.\  ';The  action  of  the  court,  in  deciding  to  relieve  a  party  from  the  obli- 

*  *  gation  of  a  bond,  on  the  ground  that  the  situation  appears  to  be  one 

where  damages  should  not  be  given,  is  subject  to  review  on  appeal ; 

but  the  matter  is  one  bordering  so  closely  upon  pure  discretion  that 

the  appellate  court  will  not  reverse  except  for  very  manifest  errorJ' 

§  2430.  Surety  Xuft  Have  Day  in  Court. 

If  the  court  of  equity  which  has  exacted  an  injunction  bond  under- 
takes to  enforce  the  same  and  award  damages  for  the  wrongful  suing 
out  of  the  injunction,  the  sureties  on  the  bond  must  be  brought  in  and 
allowed  their  day  in  court,  at  least  in  all  cases  where  the  proceeding 
involves  the  determination  and  assessment  of  unliquidated  damages 
and  where  the  amount  of  the  recovery  on  the  bond  is  not  certain.^* 
If  the  sureties  be  not  so  brought  in,  the  recovery  must  be  against  the 
principal  alone.''* 

§  2431.  Estoppel  of  Surety. 

The  law  and  facts  of  the  case  as  settled  by  the  court  in  which 
the  injunction  bond  is  given  are  conclusive  on  the  sureties  when  sued 
on  the  bond.  They  are  not  permitted  to  go  behind  the  decree  and 
question  its  propriety.  For  instance,  they  cannot  set  up  the  defense 
that  the  agreement  on  which  the  decree  was  founded  was  illegaL'® 

§  2432.  Surety's  Bight  to  Indemnity. 

The  surety  on  an  injunction  bond  cannot  maintain  a  bill  in  equity 
in  the  nature  of  a  bill  quia  timet  against  his  principal  to  compel  the 
latter  to  indemnify  him  against  anticipated  loss  or  liability.  The 
implied  legal  obligation  to  indemnify  arises  only  when  the  liability 
of  the  surety  has  been  fixed.'' 

7tCoo8aw  Min.  Co.  17.  Carolina  Min.       TCQelriclis  v.  Spain  (1872)   15  Wall. 

Co.  (1896)  75  Fed.  800.  211,  229,  21  L.  ed.  43,  44. 

TSRiuseH  V.  Farley  (1881)  105  U.  S.       77  American  Bonding  etc  r.  Logans- 

446,  26  L.  ed.  1064;  West  V.  East  Cedar  port   etc.   Gas   Co.    (1889)    05  Fed.  49. 

Co.   (C.  C.  A.;  1902)   51  C.  C.  A.  416,  There  was  an  express  covenant  in  this 

113  Fed.  742.  case  to  indemnify  the  surety,  but  the 

74  Leslie  v.  Brown   (C.  C.  A.;  1898)  court  held  that  it  went  no  further  than 
32  C.  C.  A.  556,  90  Fed.  171.  the  implied  obligation. 

75  Terry  v.  Bobbins  (1903)   122  Fed. 
725. 
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Final  Injunction, 

§  2433.  Inoident  of  Final  Decree. 

An  injunction  is  permanent  or  final  only  when  the  order  is  entered 
at  the  hearing  on  the  merits  and  is  made  a  part  of  the  final  decree.*'^ 
Being  a  part  of  the  final  decree,  the  final  injunction  abides  thei  fate  of 
the  decree  itself.^* 

§  2434.  Defense  after  Pro  Confesto. 

A  defendant  who  has  made  no  appearance  in  a  suit  for  an  injunc- 
tion until  a  decree  nisi  for  a  perpetual  injunction  has  been  entered 
upon  a  pro  confesso  may  come  in  at  any  time  before  the  decree  is 
made  absolute  and  file  his  answer.  This  is  a  matter  of  right  and  not 
of  favor.'® 

§  2436.  Final  Decree  Not  Concluded  by  Preliminary  Decree. 

In  determining  whether  a  perpetual  injunction  shall  be  granted, 
the  court  is  not  bound  by  its  previous  decision  in  the  matter  of  a 
motion  for  a  preliminary  injunction,  that  ruling  being  always  open 
to  review  or  reversal  at  the  final  hearing.®*  But  as  a  matter  of 
judicial  consistency  the  decision  of  the  court  upon  application  for  the 
preliminary  injunction  will  be  adhered  to  at  the  final  hearing  where 
the  case  made  at  such  hearing  is  substantially  the  same  as  at  the  pre- 
liminary hearing,  no  new  facts  being  introduced  that  would  require 
a  modification  of  the  previous  decree. 

§  2436.  Considerations  Affecting  Sight  to  Final  Injunction. 

As  regards  the  principle  governing  the  right  to  final  injunctive 
relief,  it  may  be  observed  that  the  considerations  upon  which  the 
courts  act  are  here  quite  different  from  those  that  control  upon  the 
hearing  of  an  application  for  a  preliminary  injunction.**  The  pre- 
liminary injunction,  as  we  have  already  learned,  is  a  purely  provi- 
sional remedy ;  and  it  is  granted  upon  the  situation  as  presented  to 
the  court  at  the  time  the  application  is  made,  and  with  a  view  to  the 
preservation  of  possible  rights  that  might  be  lost  if  a  temporary 

71  Adams  9.  Crittenden  (1881)  17  Fed.  siRodgera  v.  Pitt    (1904)    129   Fed. 

4aL  932,  936. 

7»  Bufliiigton  r.  Hairey  (1877)  95  U.  s>  Colorado  Eastern  R.  Co.  v.  Chicago 

8.  90,  24  L,  ed.  381.                •  etc.  R.  Co.  (C.  C.  A.;  1906)  73  C.  C.  A. 

••Mason  v.  Jones  (1847)  1  Hayw.  k  132,  141  Fed.  898. 
H.  323,  Fed.  Cas.  No.  9,239. 
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injunction  were  not  granted.  The  right  to  a  final  and  permanent 
injunction,  however,  will  only  be  recognized  where  the  plaintiff  at 
the  final  hearing  clearly  makes  out  his  title  to  relief.  The  facts  justi- 
fying the  writ  must  be  clearly  established.** 

§  MS7.  Balance  of  Convenienoe  Hot  BetemdnatiTe. 

The  doctrine  of  the  balance  of  convenience  or  injury,  which  often 
determines  the  granting  or  refusal  of  a  preliminary  injunction,  has 
little  or  no  application  on  final  hearing.  After  all  the  proofs  have 
been  taken  and  the  cause  heard,  the  question  of  injunction  or  no 
injunction  becomes  a  question  of  right.  Rights  are  not  to  be 
measured,  so  it  is  said,  by  their  money  value,  neither  are  wrongs  to 
be  tolerated  because  it  may  be  much  to  the  advantage  of  the  wrong- 
doer. If  the  court  is  satisfied  that  the  plaintiff's  right  is  established, 
that  the  injury  to  him  is  substantial,  and  that  pecuniary  damages 
'Would  not  afford  adequate  redress,  the  injunction  will  be  granted 
though  the  enforcement  of  it  will  evidently  entail  much  loss  on  the 
other  party.  The  fact  that  the  defendant  has  invested  considerable 
money  in  the  business  or  property  in  respect  to  the  use  of  which  the 
injunction  is  granted  supplies  no  conclusive  reason  for  refusing  it^*^ 

§  8438.  When  Granting  of  Permanent  Injunction  Discretionary. 

But  though,  as  a  general  rule,  the  granting  of  a  permanent  injunc- 
tion is  governed  by  a  consideration  of  the  respective  naked  rights  of 
the  parties  and  the  injunction  will  usually  be  granted  in  any  case 
where  a  clear  right  in  the  plaintiff  and  a  violation  of  that  right  on  the 
part  of  the  defendant  are  shown;  yet  situations  are  sometimes  pre- 
sented where  the  court,  in  the  exercise  of  its  equitable  powers,  will 
treat  the  granting  of  the  permanent  injunction  as  a  matter  of  discre- 
tion, and  will  refuse  the  injunction  if  it  appears  that  the  granting  of 
it  would  work  an- injury  to  the  defendant,  or  the  public,  vastly  out  of 
proportion  to  the  benefit  that  would  inure  to  the  plaintiff.  But  this 
can  only  be  done,  probably,  where  the  defendant  has  a  remedy  at 
law  to  recover  damages  for  the  wrong  done  to  him. 

McCarthy  f).  Bunker  HiU  etc,  Co,  (1906)  147  Fed.  081:     In  a  suit  to  abate  a 
nuisance  resulting  from  the  pollution  of  a  stream  by  mining  operations  conducted 

88  McCarthy  v»  Bunker  Hill  etc.  Coal  less   the   fraud   is   clearly   established. 

Co.  (1906)  147  Fed.  981,  984.  Gaines  r.  Nicholson  (1850")  9  How.  356» 

A    perpetual    injunction   against    the  13  L.  ed.  172. 

prosecution  of  an  action  at  law  will  not  84  u.  S.  0.  Luce  (1905)  141  Fed.  385, 

be  granted  on  the  ground  of  fraud,  im-  416. 
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by  tbe  defendant,  it  appeared  that  many  millions  of  dollars  had  been  invested  in 
the  business,  which  had  been  established  long  before  the  plaintiffs  acquired  the 
properties  injuriously  affected  by  the  pollution.  Many  thousands  of  persons  were 
employed  about  the  mine;  and  if  the  injunction  had  been  granted,  the  business 
would  have  been  stopped,  to  the  serious  detriment  of  such  employees  and  to  others 
in  the  communily.    The  injunction  was  refused.  8  6 

§  2439.  Form  of  Decree— Betention  of  Jurisdiction  over  InjnnctioiL 

The  decree  granting  a  permanent  injunction  will  be  so  framed  and 
adapted  as  to  subserve  the  end  in  view  without  unduly  interfering 
with  the  party  against  whom  the  relief  is  granted.  And  the  court 
may  retain  the  cause,  in  order  that  it  may  from  time  to  time  take  cog- 
nizance of  the  situation  and  see  that  its  object  is  not  thwarted. 

United  States  v.  Luce  (1905)  141  Fed.  385,  422:  In  a  suit  for  an  injunction  to 
abate  a  nuisance  created  by  odors  from  a  fish  factory  the  court  found  in  favor 
of  the  plaintiff,  but  it  was  loath  to  stop  the  operation  of  the  factory  altogether 
and  thereby  destroy  the  defendant's  business.  Accordingly  a  decree  was  drawn 
enjoining  the  defendants  from  the  operation  of  the  factory;  unless  with  due  use 
of  deodorizers  and  disinfectants  and  with  due  attention  to  the  combustion  of 
noxious  odors,  etc.,  so  as  thereby  the  nuisance  might  be  abated.  And  the  court 
entered  an  order  retaining  full  control  over  the  cause  to  the  end  that  it  might 
make  future  orders  and  decrees  necessary  to  the  final  suppression  of  the  nuisance. 

§  2440.  Hodillcation  of  Injunotion  upon  Change  of  Conditions. 

If  a  new  situation  arises,  after  a  decree  granting  a  permanent 
injunction  has  been  entered,  whereby  the  injunction  becomes  inap- 
plicable and  the  enforcement  of  it  unjust,  the  courts  will  modify  the 
same,  provided  an  application  for  a  rehearing  and  modification,  or 
for  review,  is  brought  in  time.  But  if  the  court  has,  by  the  affluxion 
of  time,  lost  jurisdiction  to  entertain  the  application,  then  the  proper 
course  for  the  party  against  whom  the  injunction  was  granted  to 
pursue  is,  if  he  is  so  advised,  to  proceed  to  do  the  act  enjoined; 
whereupon  if  he  is  brought  up  in  contempt  proceedings,  he  will  be 
j)ermitted  to  show  that  by  reason  of  the  changed  circumstances  the 
injunction  is  no  longer  applicable.^® 

§  2441.  Supplemental  Bill  by  Person  Deriving  Title  from  Plaintiff. 

Where  a  perpetual  injunction  is  granted  in  favor  of  the  owner  of 
real  property  to  prevent  unlawful  trespasses  thereon  by  the  defend- 

96  Compare  New  York  City  v.  Pine       se  Hatch  v,  Willamet  Iron  Bridge  Co* 
(1905)    186  U.  S.  93,  46  L.  ed.  820,  22    (1886)    27  Fed.  673.     But  see  po9t,  i 
Sup.  (^  693;  Mountain  Copper  Co.  v.   2487. 
U.   8.    (C.   C.  A.;    1906)    73  C.   C.  A. 
621,  142  Fed.  690. 
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ant,  a  subsequent  purchaser  of  that  property,  deriving  title  from  the 
plaintiff  in  the  injunction  suit,  may  get  the  benefit  of  the  former 
decree  by  means  of  a  supplemental  bill  or  bill  in  the  nature  of  a 
supplemental  bill.  In  this  bill  he  should  show  the  derivation  of  his 
title  from  the  original  plaintiff  and. that  the  land  in  question  was 
included  in  the  former  decree.  In  such  a  proceeding  the  former 
decree  of  injunction  is  made  effective  in  favor  of  the  new  proprietor; 
and  a  new  injunction  deriving  from  and  based  on  the  original 
injunction  is  not  granted.  It  has  been  held  that  a  petition  for  a  new 
injunction  based  on  the  prior  injunction  is  informal  and  unsanctioned 
by  good  practice.'^ 


§  2442.  Supplemental  Bill  agaiut  Person  Deriving  from  Defendant. 

If  the  defendants  in  a  suit  for  an  injunction  form  a  corporation 
while  the  suit  is  pending  and  transfer  to  it  all  their  interest  in  the 
business  in  respect  to  which  the  injunction  is  sought,  the  corporation 
must  be  brought  in  by  supplemental  bill,  or  relief  cannot  be  granted 
against  it.** 

§  2443.  Second  Suit  for  Injunotion. 

The  filing  of  a  suit  to  restrain  a  renewed  trespass  upon  real  prop- 
erty does  not  waive  the  benefit  of  an  injunction  previously  obtained 
by  the  same  plaintiff  against  the  same  defendant  in  respect  of  former 
trespasses  of  a  slightly  different  character  on  the  same  property.** 

>7Leverich  v.  Mobile  (1903)  122  Fed.       ••Bond  v.  PennBylva&ia  Co.    (C.  C. 

649.  A.;    1903)    61    C.  C.  A.  366,   126   Fed. 

••Corbin  v.  Tauasig  (1906)  137  Fed.  2^. 
161. 
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§  Si444.  Contempt  in  Oeneral. 

Any  wilful  disregard  of  the  rightful  authority  of  a  court  or  dis- 
obedience to  its  lawful  order  is  said  to  be  a  contempt  of  court*  The 
offense  is  in  the  nature  of  a  crime^  the  commission  of  which  subjects 
the  offender  to  punishment  by  fine  or  imprisonment.  The  present 
chapter  is  chiefly  concerned  with  contempts  incurred  by  the  violation 
of  injunctions;  but  within  certain  limits,  the  principles  governing 
the  procedure  in  such  cases  are  applicable  to  all  contempts. 


§  2445.  Nature  and  Umiti  of  Power  to  Pnnisli  Contempt. 

The  power  to  punish  for  contempt  is  perhaps  the  highest  exercise 
of  judicial  authority,  and  it  belongs  to  judges  of  courts  of  record  and 

1  Disobedience  to  the  Intimate  au-  excuse  it.   Wartman  v,  Wartman  (1853) 
thority  of  the  court  is  a  contempt,  unless  Taney  S70. 
the  party  can  show  sufficient  cause  to 
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to  superior  courts  generally.^  Its  existence  is  essential  to  the  preser- 
vation of  order  in  judicial  proceedings  and  the  due  administration  of 
justice*'  The  moment  the  federal  courts  were  called  into  existence 
and  invested  with  jurisdiction  over  any  subject,  they  became  pos- 
sessed of  this  power.^  But  it  can  only  be  exercised  to  insure  order 
and  decorum  in  their  presence,  to  secure  faithfulness  on  the  part  of 
their  officers  in  official  transactions,  and  to  enforce  obedience  to  their 
lawful  orders,  judgments,  and  processes.^ 

§  8448.  Statute  Ooneeming  Puaiihiaent  of  Contempt. 

The  conditions  under  which  the  federal  courts  have  authority  in 
this  respect  are  defined  and  limited  by  the  following  statute. 

Revised  Statutes,  section  725:  The  said  courts  shall  have  power  to  impose  and 
administer  all  necessary  oaths,  and  to  punish,  by  fine  or  imprisonment,  at  the 
discretion  of  the  court,  contempts  of  their  authority:  Provided,  that  such  power 
to  punish  contempts  shall  not  be  construed  to  extend  to  any  cases  except  the  mis- 
behavior of  any  person  in  their  presence,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice,  the  misbehavior  of  any  of  the  officers  of  said  courts  in 
their  official  transactions,  and  the  disobedience  or  resistance  by  any  such  officer, 
or  by  any  party,  juror,  witness,  or  other  person,  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  oommand  of  the  said  eonrts.< 


§  2447.  Purpose  of  Statute— Newspaper  Comments  on 

On  the  whole,  the  foregoing  statute  must  be  considered  to  be  merely 
declaratory  of  general  principles  already  recognized  and  established 
by  the  courts ;  but  in  one  respect  it  embodies  a  substantial  limitation 
upon  the  authority  of  the  federal  courts.  Thus,  before  the  passage 
of  this  act,  it  was  held  that  any  publication,  pending  a  suit,  reflecting 
on  the  court,  the  jury,  the  parties,  the  ofiicers  of  the  court,  or  counsel, 
which  would  tend  to  influence  the  decision  of  the  controversy  one  way 

tin  re  Mason  (1S90)  43  Fed.  515.  510,  22  L.  ed.  207,  Mr.  Justice  Field  re- 

f  Isterstate     Commerce     Comm.     v.  marlced  that  this  statute  undoubtedly 

Brimson  (1894)  164  U.  S.  447,  S8  L.  ed«  appUes    to    the    circuit    and    district 

1047;   In  re  NcTitt   (G.  C.  A.;   1902)  courts |  but  he  mieried  whether  it  could 

M  C.  C.  A.  622,  117  Fed.  448;  In  re  be  held  to  limit  the  authority  of  the 

Perkins  (1800)  100  Fed*  950.  supreme  court,  which  derives  its  exist* 

^  Sw  parte  Robinson  (1873)  19  WalL  ence  and  powers  from  the  oonstitutionf 

510,  22  L.  ed.  207;  Eilenbecker  v,  Dis-  But  this  doubt  is  apparently  unwarrant- 
triet  Court  of  Plyuiouth  Coimty  (1890)  ed.  It  seems  to  be  entirely  within  the 
134  U.  8.  31,  33  L.  id.  801.  constitutional  powers  of  Gonffress  to  reg- 

^Ew  parte  Bobinson  (1873)  19  Wall,  ulate  and  define  the  limits  of  the  power 

511,  22  L.  ed.  208;  Boyd  v,  Glucklich  of  the  supreme  court  to  pnuiBh  for  con* 
(C.  C.  A.;  1002)  53  G.  G.  A.  451,  116  tempt,  so  ]imf  tm  it  does  npt  attempt 
Fed.  136.  radically  to  mipair  ^at  power  or  to 

•  Jn  Ew  p.  BobioBon  (1873)  19  Wall,  take  it  away  entirely. 
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or  the  other,  could  be  punished  as  a  contempt  J  The  exercise  of  this 
power  by  one  of  the  federal  judges  •  during  the  first  half  of  the  nine- 
teenth century  led  to  the  preferring  of  articles  of  impeachment 
against  him  and  to  his  consequent  trial  before  the  Senate.  The 
impeachment  proceedings  were  not  successful,  but  the  incident  led 
to  the  passage  of  this  statute.  It  was  intended  by  this  enactment  to 
prevent  the  courts  from  unduly  interfering  with  newspaper  comments 
on  trials.^  Under  this  act,  a  critic^  of  judicial  acts  that  amounts 
to  no  more  than  a  libel  on  a  court  or  its  officers  cannot  be  punished  as 
a  contempt ;  ^^  yet  the  court  can  exclude  from  within  the  bar  any 
persons  coming  there  to  report  testimony  during  the  tria\^^ 


§  2448.  Obttnietion  of  Tustioe— How  Pnniihed. 

There  is  one  class  of  contempts  expressly  indictable  as  crimes 
against  the  United  States,  and  punishable  in  independent  criminal 
proceedings  brought  expressly  for  such  purpose.  These  are  concerned 
with  the  obstructing  of  justice  and  are  dealt  with  in  sections  5394  and 
6398-5448,  of  the  Revised  Statutes.  Such  offenses  are  subject  to 
prosecution  upon  indictments  brought  on  the  law  side  of  the  court, 
and  are  punishable  by  the  fine  and  imprisonment  provided  in  these 
several  sections. 

Where  an  offense  is  of  such  nature  as  to  be  indictable  as  an  obstruc- 
tion of  justice  and  also  such  as  to  be  at  the  same  time  punishable  as 
a  contempt  of  court  under  section  725  of  the  Revised  Statutes,  the 
mode  of  punishment  provided  for  the  offense  when  prosecuted  as  an 
indictable  crime  is  not  exclusive ;  and  either  mode  of  proceeding  can 
be  adopted.^  ^  But  if  an  offense  is  of  such  nature  as  not  to  fall  under 
the  statutes  in  regard  to  the  obstruction  of  justice,  it  is  punishable 
exclusively  under  section  725,  and  the  court  has  no  power  to  impose 
any  other  punishment  than  that  prescribed  in  this  section.^' 


7  HoningBWorth     9.     Duane     (1801)  n  U.  S.  v,  Holmeg  (1842)  1  Wall.  Jr. 

WaU.  Sr.  77,  100,  Fed.  Cas.  No.  6,616;  1,  Fed.  Cas.  No.  15,383. 

U.  S.  r.  Duane  (1801)  WaH.  Sr.  102.  isPettibone  v.  U.  S.    (1803)    148  U. 

s  Judge  James  H.  Peck,  United  States  S.  107,  37  L.  ed.  410;  Savin,  Petitioner 

District  Judge  for  the  District  of  Mis-  (1880)  131  U.  S.  267,  33  L.  ed.  IfiO;  Ew 

souri    (1822-1836).  p.  McLeod   (1003)   120  Fed.  130;  In  re 

9  In  re  Edward  S.  May  (1880)  1  Fed.  Brule  (1805)  71  Fed.  043. 

743.  ^*E(9  p.  Robinson    (1873)    10  Wall, 

19  Ea  parte  McLeod   (1003)   120  Fed.  512»  22  L.  ed.  206, 
130;  E»  parte  Poulson  (1835)  Fed.  Cas. 
No.  11,350;  Morse  v,  Montana  Ore  Pur- 
chasing Co.   (1000)   105  Fed.  387< 
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§  8448.  Punishing  Contempt  as  Independent  Crime. 

It  is  universaUy  recognized  that  a  contempt  proceeding  in  the  fed* 
eral  court  is  criminal  in  its  nature,  and  it  is  governed  by  the  rules  of 
construction  applied  in  criminal  cases.^^  Being  a  specific  criminal 
offense,  any  contempt  may  be  prosecuted  by  indictment,  though  it  is 
commonly  prosecuted  upon  summary  proceedings  in  the  court  against 
which  the  offense  is  conmiitted.^^  A  conmiissioner  has  authority  to 
arrest,  imprison,  or  bail  a  person  charged  with  a  contempt  of  court, 
to  the  same  extent  as  in  case  of  any  other  criminal  offense.  ^^ 

§  8460.  Pvnishment  of  Contempt  by  Offended  Court. 

When  a  contempt  of  court  is  not  made  the  subject  of  indictment 
and  prosecution  in  an  independent  action  at  law,  the  proceedings  to 
punish  the  contemnor  must  be  conducted  in  the  court  against  whose 
authority  the  offense  has  been  conmiitted.  The  power  of  the  court  to 
make  an  order  carries  with  it  the  equal  power  to  punish  for  a  dis- 
obedience of  that  order,  and  the  inquiry  as  to  the  question  of  dis- 
obedience is  a  special  function  of  that  court.  A  federal  court  has 
been  said  to  be  the  sole  judge  of  a  question  of  contempt  committed 
before  it,  and  no  other  court  may  assume  to  revise  its  judgment  upon 
the  subject ;  and  even  the  supreme  court  upon  appeal  will  not  review 
the  action  of  the  lower  courts  in  imposing  a  fine  for  contempt.^ '^  No 
court  has  jurisdiction  to  punish  a  party  for  a  contempt  committed 
in  another  court ^®  A  federal  court  has  no  jurisdiction  to  punish  dis- 
obedience of  an  injunction  granted  by  a  state  court.  *• 

Where  a  cause  has  been  to  the  circuit  court  of  appeals  and  a  man- 
date fr<mi  that  court  has  been  returned  to  the  lower  court,  the  juris- 
diction to  punish  the  violation  of  an  injunction  is  in  the  lower  court; 

14  New  Orleans  v.  New  York  Mail  KCastner  v.  Pocahontas  Collieries 
Steamship    Ck>.    (1874)    20    Wall.    392,   Ck>.   (1902)   117  Fed.  184. 

22  L.  ed.  357;  Ew  parte  Kearney  (1822)  n  Boyd  v,  U.  S.  (1886)  116  U.  8.  616, 

7  Wheat.  38,  5  L.  ed.  391 ;  In  re  MuUee  29  L.  ed.  746;  New  Orleans  r.  New  York 

(1869)  7  Blatchf.  23;  Dnrant  v.  Wash-  Mail   Steamship   Co.    (1874)    20   Wall. 

ington  County  (1869)    Woolw.  377;  In  387,  22  L.  ed.  354;   Cuddy,  Petitioner 

re  Ellerbe  (1882)   13  Fed.  532;  U.  S.  v.  (1889)  131  U.  S.  283,  53  L.  ed.  155;  In 

Atchison   etc.   R.   Co.    (1883)    16   Fed.  re  Ellerbe  (1882)  13  Fed.  630. 

853;  U.  S.  Berry   (1885)   24  Fed.  783;  19  Ex  p.  Bradley  (1868)   7  Wall.  364, 

Kirk  V,  Milwaukee  Dust  Ck>llector  Mfg.  19  L.  ed.  214;   U.  S.  v.  Green   (1898) 

Co.  (1885)  26  Fed.  505.  85  Fed.  859;  /n  re  Litchfield  (1882)   13 

15  U.  S.  V.  Jaoobi  (1871)  1  Flipp.  108;  Fed.  863;  In  re  Nevitt  (C.  C.  A.;  1902) 
In  re  Ellerbe  (1882)  13  Fed.  530;  /n  re  54  C.  C.  A.  622,  117  Fed.  448. 

Acker   (1894)   66  Fed.  290;  Castner  v.       i^McLeod  v.  Duncan   (1852)   5  Mc- 
Pocahontas   Collieries   Co.    (1902)    117   Lean  342. 
Fed.  184. 

Eq.  Prac.  Vol.  IL— 90. 
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and  the  circumstanoe  that  the  appellate  court  has  modified  the  terms 
of  the  injunction  as  originally  granted  by  the  lower  court  does  not 
affect  this  jurisdiction.^^ 

§  2451.  Contempt  Proceedings  as  Bne  Process  of  Law— Jury  TriaL 

The  action  of  a  court  of  equity  in  committing  a  party  for  contempt, 
upon  a  hearing  before  the  court  itself,  in  accordance  with  the  ancient 
practice  of  courts  of  chancery,  is  not  subject  to  criticism  as  imposing 
punishment  without  due  process  of  law.^^  The  accused  does  not  have 
the  right,  in  such  case,  to  insist  that  he  shall  be  tried  in  any  other 
court  or  in  any  other  way  than  that  which  the  equity  court,  in  accord- 
ance with  its  practice,  may  see  fit  to  adopt  To  be  specific,  proceed- 
ings for  contempt  have  never  been  subject  to  the  right  of  trial  by 
jury;  and  a  person  brought  up  for  contempt  has  no  right  to  insist 
that  he  shall  be  so  tried.^^ 

In  re  Deha  (1895)  168  U.  S.  564,  594,  30  L.  ed.  1002,  1106:  It  was  insiBtad 
that  to  deprive  the  accused  of  a  jury  trial  for  such  an  offense  operated  to  deprive 
him  of  his  constitutional  right.  Mr.  Justice  Brewer  met  this  contention  thus: 
**  But  the  power  of  a  court  to  make  an  order  carries  with  it  the  equal  power  to 
punish  for  a  disobedience  of  that  order,  and  the  inquiry  as  to  the  question  of  dis* 
obedience  has  been,  from  time  immemorial,  the  special  function  of  the  ooori.  And 
this  is  no  technical  rule.  In  order  that  a  court  may  compel  obedience  to  Its  orders 
it  must  have  the  right  to  inquire  whether  there  has  been  any  disobedience  thereof. 
To  submit  the  question  of  disobedience  to  another  tribunal,  be  it  a  jury  or  another 
court,  would  operate  to  deprive  the  proceeding  of  half  its  efficiency.'' 

Contempt  of  Injunction. 

§  M62.  Violation  of  Injimotion  as  Contempt  of  Conrt. 

Disobedience  to  an  injunction  is  a  contempt  of  court  and  may  be 
punished  by  fine  or  imprisonment.^^  Aiding,  advising,  or  persuad- 
ing another  to  do  a  forbidden  act  is  also  a  contempt  and  punishable  as 
such.^*    But  an  attorney  is  not  deemed  to  be  guilty  of  a  contempt  for 

iO  Bowagiac   Mfg.   Co.   «.   Minnesota  >•  Atlantic  Giant  Powder  Co.  o.  Ditt- 

Moline  Plow  Co.    (C.  C.  A.;   1903)   61  mar  Powder  Mfg.  Co.  (1S81)  0  Fed.  316; 

C.  C.  A.  57,  124  Fed.  735.  Wells  v.  Oregon  R.  etc.  Co.   (18S4)   10 

>i  Bilenbecker  v,  Plymouth  Co.  (1S90)  Fed.  23;  In  re  North  Bloomfleld  etc.  Co. 

134  U.  S.  31,  33  L.  ed.  801.  (1886)  27  Fed.  705;  Indianapolis  Water 

ttE9  p.  Terry  (1888)   128  U.  S.  289,  Co.  v,  American  etc.  Co.  (1806)  75  Fed. 

32  L.  ed.  405;  Savin,  Petitioner  (1889)  972. 

131  U.  a  267,  33  L.  ed.  150.  Cuddy,  Peti-  "  U.  S.  v.  Debs  (1894)  64  Fed.  73S; 

tioner  (1889)    131  U.  S.  280,  33  L.  ed.  Bate  Refrigerating  Co.  v,  Gillett  (1S87) 

154;    Eilenbecker   v.   Plymouth   County  30   Fed.   683;    Soci^t<(  Anonyme   etc.   r. 

(1890)  134  U.  S.  31,  33  L.  ed.  801.  Western  Distilling  Co.  (1890)  42  Fed.  96. 
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advice  given  in  an  honest  belief  as  to  the  lawful  limits  of  the  author* 
ity  of  a  court.** 

§  84S3.  Notice  of  Injunction. 

Before  any  person  can  be  held  liable  as  for  a  contempt,  it  must 
appear  that  he  had  notice  of  the  injunction.  Such  notice  is  usually 
given  by  serving  a  copy  of  the  injunction.  If  notice  is  not  given  in 
this  way,  it  must  appear  that  it  was  given  by  some  other  means. 
Proof  of  a  giving  of  notice  must  be  clear,  especially  where  the  plain- 
tiff has  not  proceeded  with  promptitude.*"  The  practice  of  dispensing 
with  personal  service  of  the  injunction  is  permissible  only  in  cases 
where  this  is  necessary  in  order  that  the  ends  of  justice  may  not  be 
defeated.  The  relaxation  of  the  rule  is  not  designed  to  dispense  in 
the  slightest  degree  with  the  necessity  of  due  notice  to  those  who  are 
intended  to  be  bound  by  the  injunction.*^ 


§  S454.  SulBoienoy  of  Injunctive  Order  as  Affecting  Charge  of  Con- 
tempt. 

A  person  cannot  be  held  liable  for  the  violation  of  an  injunction 
unless  the  act  enjoined  is  clearly  and  exactly  defined  so  as  to  leave 
no  reasonable  doubt  or  uncertainty  as  to  what  specific  act  or  thing  is 
forbidden  or  required.*® 

§  2455.  Who  May  Institute  Contempt  Proceedings. 

An  injunction  obtained  to  protect  a  private  right  is  so  far  within 
the  control  of  the  party  obtaining  it  that  only  such  persons  as  have  a 
present  interest  in  the  right  to  be  protected  can  be  heard  to  complain 
of  its  violation.  Where  a  plaintiff  obtains  an  injunction  and  then 
parts  with  or  loses  all  his  interest  in  the  subject-matter  of  the  suit,  he 
cannot  thereafter  maintain  contempt  proceedings  for  a  violation  of 
the  injunction.*® 

ts  in  re  Watts  (1903)  190  U.  B.  1,  47  ployers'  Teaming  Co.  v,  Teamsterg' 
L.  ed.  933.  Joint  Council  (1906)   141  Fed.  679,  6SS. 

««Dowagiac   Mfg.   Co.   v,  Minnesota       ^'^  In  re   Cary    (1882)    10  Fed.   622, 
Moline  Plow  Co.  (C.  C.  A.|  1903)    124  626. 
Fed«  736.  28  u.  S.  v.  Atchison  etc.  R.  Co.  (1905) 

The  following  cases  illustrate  situa-  142  Fed.  176,  183.  Compare  In  re  Hunt- 
ticms  where  persons  against  whom  pro-  ley  (C.  C.  A.;  1898)  29  C,  C.  A.  468,  86 
ceedings  were  brought  have  been  held  to  Fed.  889. 

haye  notice  of  the  injunction.  In  re  29  Secor  v.  Singleton  (1888)  35  Fed. 
Lennon  (1897)  166  U.  S.  554,  41  L.  376  (where  the  property  comprising  the 
ed«  11 18 1   Toledo  etc.  R.  Co.  v,  Penn-  subjed^matter   of   the    injunction    had 

?riTania  Co.    (1893)    19  L.RJ^.  396,  64  been  foreclosed  under  a  mortgage  and 
ed.   746,   767;   W.   B.   Conkey   Co.   v.   the  title  vested  in  the  purchaser). 
Russell  (1901)  111  Fed.  417,  423;  Em- 
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§  Si456.  Againtt  Whom  Contempt  ProoeedingB  Maintainable. 

The  problem  now  to  be  considered  is  indicated  in  the  question. 
Against  whom  may  contempt  proceedings  be  maintained?  The 
answer  to  this  is  not  as  simple  as  might  appear,  and  the  solution  of 
it  in  actual  practice  is  sometimes  a  delicate  and  difficult  matter.  The 
point  first  to  be  noted  is  that  a  person  does  not  have  to  be  a  technical 
party  to  the  suit  in  order  to  be  subject  to  punishment  for  disobeying 
an  injunction. 

1.  In  re  Lennon  (1897)  166  U.  S.  548,  41  L.  ed.  1110,  17  Sup.  a.  658:  Mr.  Jus- 
tice Brown  laid  down  this  doctrine  in  language  that  has  often  been  quoted  in  the 
federal  courts  and  uniformly  followed:  "  To  render  a  person  amenable,"  said  he, 
"  to  an  injunction,  it  is  neither  necessary  that  he  should  have  been  a  party  to  the 
suit  in  which  the  injunction  was  issued,  nor  have  been  actually  served  with  a 
copy  of  it,  so  long  as  he  appears  to  have  had  actual  notice." 

2.  American  Steel  etc,  Co,  v.  Wire  Drawers*  Union  (1898)  90  Fed.  604:  Judge 
Hammond,  discussing  the  effect  of  an  interlocutory  injunction  as  regards  the  per- 
sons on  whom  it  operates,  said :  "  It  is  one  of  the  features  of  an  interlocutory 
injunction  that  it  reaches  all  who  are  parties,  whether  they  have  been  served  with 
process  of  subpoena  or  not,  whether  they  have  appeared  or  not,  whether  they  have 
answered  or  not ;  and  it  binds  all  who  have  notice  of  it,  whether  they  are  parties 
or  not.  It  is  old  as  the  practice  of  injunctions  that  all  having  notice  of  it  must 
obey  it," 

§  Si457.  Bails  of  Power  to  Punish  Nonpartiei. 

The  proposition  that  a  stranger  to  any  suit  may  be  punished  for 
violating  an  injunction  granted  in  such  suit  has  the  appearance  of 
a  paradoji:,  and  it  seems  to  violate  the  most  fundamental  principle  of 
legal  and  equitable  procedure.  It  is  a  universal  principle  of  juris- 
prudence that  one  who  is  not  a  party  to  a  suit  is  not  bound  by  any 
decree  that  the  court  may  make  in  the  cause.  So  carefully  is  this 
principle  guarded  in  the  federal  court  that  it  is  exjpressly  provided, 
in  equity  rule  48,  that  even  where  the  parties  are  numerous  and 
cannot  all  be  brought  before  the  court,  persons  who  are  represented 
in  the  proceedings  but  who  are  not  actual  parties  are  not  bound  by 
the  decree,  and  the  same  is  without  prejudice  to  their  rights  and 
claims.  We  are  now  to  learn  how  the  courts  of  equity,  while  theo- 
retically recognizing  the  full  force  of  that  principle,  nevertheless  con- 
trive to  enforce  their  injunctions  against  non-parties,^^  To  say  that 
a  person  whose  interests  and  rights  are  concededly  unaffected  by  a 

so  Equity  rule  48,  which  providen  that  those  not  made  parties  may  be  bound  by 

in  class  bills  the  decree  shall  he  without  an  injunction  if  they  have  notice.  Amer- 

prejudice  to  those  who  are  not  joined,  ioan   Steel   etc.   Co.   v.   Wire   Drawers' 

has  no  bearing  on  the  practice  whereby  Union  (1898)  90  Fed.  598, 
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decree  may  yet  be  punished  for  disobeying  an  order  granted  in  the 
cause  certainly  seems  somewhat  self -contradictory ;  and  it  is  not  easy 
to  state  the  exact  principle  upon  which  the  two  notions  can  be 
reconciled.  The  distinction  seems  to  be  found  in  the  difference,  on 
the  one  hand,  between  the  conception  of  res  judicata  (according  to 
which  a  party's  interests,  rights,  and  claims  to  the  subject-matter  of 
the  suit  are  concluded  by  the  decree)  and  the  idea,  on  the  other  hand, 
that  disobedience  to  an  injimction  constitutes  an  interference  with  a 
piece  of  judicial  machinery.  The  whole  doctrine  concerning  the 
punishment  of  contempts,  so  far  at  least  as  it  concerns  strangers  to 
the  suit,  rests  upon  the  idea  that  the  courts  are  organs  for  the 
administration  of  justice,  and  that  all  the  writs,  processes,  orders, 
rules,  and  commands  lawfully  issued  during  the  progress  of  the  suit 
are  mere  instruments  by  which  the  functions,  ends,  and  aims  of  the 
courts  are  accomplished.  Any  one  who  wilfully  interferes  with  the 
operation  of  these  instruments  does  so  at  his  own  peril,  and  he  thereby 
becomes  guilty  of  a  contempt  and  is  subject  to  punishment  for  his 
offense. 

§  SS458.  Two  Elements  Involved  in  Contempt  of  Injunction. 

In  order  to  understand  the  principle  upon  which  the  courts  here 
proceed,  it  is  necessary  to  bear  in  mind  that,  arf  explained  in  the  fol- 
lowing authorities,  a  contempt  of  court  involves,  or  may  involve,  two 
elements,  namely,  (1)  the  violation  of  the  individual  right  of  the 
litigant  in  whose  behalf  the  injunction  was  granted  and  for  whose 
protection  the  order  was  made,  and  (2)  the  offense  against  the 
majesty  and  dignity  of  the  court.  U  the  contempt  proceedings  are 
brought  against  a  contemner  who  is  a  technical  party  to  the  suit, 
both  of  these  factors  enter  into  consideration ;  but  if  the  proceedings 
are  instituted  against  one  who  is  not  a  party,  he  can  be  punished  only 
in  so  far  as  his  act  involves  an  offense  against  the  court.  The  viola- 
tion of  an  injunction  therefore  involves,  or  may  involve,  both  a  civil 
and  a  criminal  aspect.  As  between  the  immediate  parties  to  the  suit, 
the  injunctive  order  creates  a  legal  obligation  whereby  the  plaintiff 
acquires  a  specific  title,  or  right,  as  against  the  defendant,  to  have  the 
injunctive  order  respected;  and  the  defendant  owes  the  plaintiff  the 
legal  duty  to  respect  it.  A  violation  of  that  obligation  gives  rise  to  a 
claim  on  the  part  of  the  plaintiff  to  be  compensated  for  the  civil 
wrong  done  him.  It  follows  that  a  party  who  is  actually  bound  by 
an  injunction  is  both  civilly  and  criminally  liable  for  its  violation ; 
civilly  liable  for  the  damages  resulting  from  the  breach  of  the  injunc- 
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tive  obligation  laid  on  him  in  favor  of  the  plaintiff,  and  criminally 
liable  for  hia  contempt  of  court  and  obstruction  of  justice.  On  the 
other  hand,  as  against  a  person  who  is  not  a  party  to  the  suit,  con- 
tempt proceedings  are  of  a  purely  punitory  character. 

1.  In  re  Beew  (C.  C.  A;  1901)  47  C.  C.  A.  87, 107  Fed.  M2:  The  court  explained 
the  ground  for  the  rule  that  one  who  is  not  a  party  to  the  suit  may  be  punished 
for  obstrueting  the  administration  of  Justice  and  consequently  lor  Tiolating  an 
injunctive  order,  in  the  following  words:  "  It  is  entirely  consonant  with  reason* 
and  necessary  to  maintain  the  dignity,  usefulness,  and  respect  of  a  court*  tliat  any 
person,  whether  a  party  to  a  suit  or  not,  having  knowledge  that  a  court  of  com- 
petent Jurisdictioii  has  ordered  certain  persons  to  do  or  to  abstain  from  dolqg  cer- 
tain acts,  eaBBOt  farteatioBally  interfere  to  thwart  the  purposes  of  the  court  Ib 
making  sueh  order.  Such  an  act,  independent  of  its  eflSeet  upon  the  rights  of  the 
suitors  in  the  case,  is  a  flagrant  disrespect  to  the  court  which  iseufs  it»  and  an 
unwarrantable  interference  and  obstruction  to  the  orderly  aud  effective  adminis- 
tration of  justice,  and  as  such  is  and  ought  to  be  treated  as  a  contempt  of  the 
court  which  issued  the  order.  Such  contempts,  however,  are  totally  different 
offenses  from  those  which  the  parties  to  the  case  commit  when  they  disobey  a 
direct  order  made  in  a  case  for  the  benefit  of  the  complainant.  The  one  is  aa 
offense  against  the  majesty  and  dignity  of  the  law.  The  other  is  a  violation  of 
the  rights  of  a  particular  suitor,  at  whose  instance  and  for  whoee  protection  the 
particular  injunctive  order  disobeyed  was  issued  by  the  court." 

2.  Ckr%$teMm  Engineering  Co.  v.  We9tingki>U90  elc.  Co.  (CO.  A.;  1905)  68 CC 
A.  476,  136  Fed.  779:  The  two  different  elements  entering  into  contempts  involv- 
ing the  violation  of  an  injunction  were  thus  exhibited  from  another  point  of  view 
by  Wallace,  Circuit  Judge :  "  Proceedings  of  contempt  are  of  two  classes — ^those 
prosecuted  to  preserve  the  power  and  vindicate  the  dignity  of  the  courts  by  pun- 
ishing the  contemnor,  and  those  prosecuted  to  compel  observance  and  redress  the 
violation  of  orders  or  decrees  made  in  behalf  of  a  par^  to  an  action  pending 
before  the  court.  The  former  are  punitive  and  essentially  criminal  in  their 
nature,  and  the  government,  the  courts,  and  the  people  are  interested  in  their 
prosecution.  The  latter  are  civil,  remedial,  and  coercive  in  their  nature,  and  the 
fisrties  chiefly  interested  in  their  conduct  and  prosecution  are  the  individuals 
whoee  private  rights  and  remedies  they  are  neceesary  to  redreei.  The  intentional 
violation  of  an  injunction  by  a  party  to  the  case  is  an  not  in  defiance  of  the 
authority  of  the  court  and  in  derogation  of  the  rights  of  the  adverse  party,  and  a 
prosecution  for  contempt  in  such  case  may  partake  of  both  a  punitive  and  a 
remedial  character.  The  proceeding  is  not  one  to  enforce  the  criminal  laws,  bat 
is  one  of  a  ^fuaei-criminsl  nature." 

3.  Bm$eti0  «.  W.  B.  Conkey  Co.  (1904)  194  U.  S.  324,  48  L.  ed.  997:  In  con* 
sidering  the  difference  between  the  two  elements  that  may  be  involved  in  contempt 
proceedings,  the  supreme  court,  after  quoting  with  approval  the  language  used  by 
Judge  Sanborn  in  a  case  decided  in  the  circuit  court  of  appeals,!  i  proceeded  to 

*iln  re  Nevitt   (C.  C.  A.;  1902)   64  classes, — ^those    prosecuted    to    preserve 

C.  C.  A.  622,  117  Fed.  468,  469.    In  this  the  power  and  vindicate  the  dignity  of 

case,  Sanborn,  Circuit  Judge,  obeervedi  the  courts  i^  to  punish  for  disobedience 

"  Proceedings  for  contempts  are  of  two  their  orders,  and  those  instituted  to  pre* 
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jiddi  "If  one  inside  off  a  eonrt  room  disturbs  the  order  of  proceedings,  or  is 
guilty  of  personal  miscondnet  in  the  presenoe  of  the  eourt,  such  action  may 
properly  be  regarded  as  a  contempt  of  court,  yet  it  is  not  misconduct  in  which  any 
individual  suitor  is  specially  interested.  It  is  more  like  an  ordinary  crime  which 
affects  the  public  at  large,  and  the  criminal  nature  of  the  act  is  the  dominant 
f«ature.  On  the  other  hand,  if  in  the  progress  of  a  suit  a  pariy  is  ordered  by  the 
court  to  abstain  from  some  action  which  is  injurious  to  the  rights  of  the  adverse 
party,  and  he  disobeys  that  order,  he  may  also  be  guilty  of  contempt,  but  the 
personal  injury  to  the  party  in  whose  favor  the  court  has  made  the  order  gives 
a  remedial  character  to  the  contempt  proceeding.  The  punishment  is  to  secure  to 
the  adverse  party  the  right  which  the  court  has  awarded  to  him.  ...  It  may  not 
be  always  easy  to  classify  a  particular  act  as  belonging  to  either  one  of  these  two 
classes.  It  may  partake  of  the  characteristics  of  both.  A  significant  and  gener- 
ally determinative  feature  is  that  the  act  is  by  one  party  to  a  suit  in  disobedience 
of  a  special  order  made  in  behalf  of  the  other.  Tet  sometimes  the  disobedience 
may  be  of  such  a  manner  as  to  indicate  a  contempt  of  the  court  rather  than  a 
disregard  of  the  rights  of  the  adverse  party .** . 

4.  Seaward  v,  Pateraon  [1897]  1  Ch.  645,  76  L.  T.  N.  S.  215:  An  injunction 
was  issued  against  Paterson  to  restrain  him  from  holding  glove-fights  or  boxing 
contests  on  certain  premises.  One  Murray,  who  had  later  acquired  possession  of 
the  premises  and  conducted  boxing  contests  thereon,  was  cited  for  contempt. 
1 1  was  insisted  in  his  behalf  that  he  was  neither  a  party  to  the  action  nor  an 
agent  or  servant  of  such  party,  and  that  consequently  he  could  not  be  held.  He 
was  adjudged  guilty  of  contempt,  however,  on  the  ground  of  knowingly  aiding 
and  assisting  in  doing  that  which  the  court  had  prohibited.  In  approving  of  this 
action  on  the  part  of  the  trial  court,  the  court  of  appeals  drew  a  distinction 
between  the  kind  of  contempt  here  complained  of  and  that  which  consists  in  a 
disobedience  to  an  order  by  a  party  to  the  suit.  Among  other  things,  Lindley,  L. 
J.,  after  observing  that  Murray  was  not  a  party  to  the  action,  either  first  or  last, 
but  that  he  knew  all  about  the  order  and  was  responsible  for  the  violation  of  it, 
said:  '^Now,  let  us  consider  what  jurisdiction  the  court  has  to  make  an  order 
againat  Murray,  There  is  no  injunction  against  him.  He  is  no  more  bound  by 
the  injunction  granted  against  Paterson  than  any  other  member  of  the  public.  He 
is  bounds  like  other  members  of  the  public,  not  to  interfere  with,  and  not  to 
obstruct,  the  course  of  justice;  and  the  case,  if  any,  made  against  him  must  be 
this — ^not  that  he  has  technically  infringed  the  injunction,  which  was  not  granted 

serve  and  enforce  the  rights  of  private  injury.    It  is  directed  against  the  power 

parties  to  suits,  and  to  compel  obedience  and  dignity  of  the  court,  and  private 

to  orders  and  decrees  made  to  enforce  parties  have  little  if  any  interest  in  the 

the  rights  and  administer  the  remedies  proceedings  for  its  punishment.    But  if 

to  wh^h  the  court  has  found  them  to  be  the  contempt  consists  in  the  refusal  of  a 

entitled.     The  former  are  criminal  and  party  or  a  person  to  do  an  act  which  the 

punitive  in  their  nature,  and  the  gov-  court  has  ordered  him  to  do  for  the  ben- 

emment,  the  courts,  and  the  people  are  efit  or  the  advantage  of  a  party  to  a  suit 

interested  in  their  prosecution.    The  lat-  or  action  pending  before  it,  and  he  is 

ter  are  civil,  remedial,  and  coercive  in  committed  until  he  complies  with  the 

their  nature,  and  the  parties  chiefly  in  order,  the  commitment  is  in  the  nature 


protect  or  enforce.    ...    A  criminal  real  party  in  interest  in  the  proceed- 
contempt  involves  no  element  of  personal   ings.'' 
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ftgainst  him  in  any  tense  of  the  word,  but  that  he  has  been  aiding  and  abetting 
others  in  setting  the  court  at  defiance,  and  deliberately  treating  the  order  of  the 
court  as  unworthy  of  notice.  If  he  has  so  conducted  himself,  it  is  perfectly  idle 
to  say  that  there  is  no  jurisdiction  to  attach  him  for  contempt  as  distinguished 
from  a  breach  of  the  injunction.  ...  I  confess  that  it  startled  me,  as  an  old 
equity  practitioner,  to  hear  the  jurisdiction  contested  upon  the  facts  in  this  case. 
It  has  always  been  a  familiar  doctrine  to  my  brother  Rigby  and  myself  that  tiie 
orders  of  the  court  ought  to  be  obeyed,  and  could  not  be  set  at  naught  and  vio- 
lated by  any  member  of  the  public,  either  by  interfering  with  the  officers  of  the 
court,  or  by  assisting  those  who  are  bound  by  its  orders.*' 

§  8459.  Vo  Penon  Pnnithable  unless  Inolnded  in  Injnnotioii. 

The  proposition  that  one  who  is  Dot  a  party  to  a  suit  may  be 
punished  for  violating  an  injunction,  or  injunctive  order,  is  not  to  be 
understood  as  embodying  a  proposition  to  be  generally  applied  in 
any  and  every  case  without  regard  to  its  natural  and  proper  limi- 
tations. One  limitation  is  to  be  found  in  the  rule  that  no  person  can, 
as  a  rule,  be  held  liable  for  the  breach  of  an  injunction  unless  he  is 
in  some  way  included  within  the  terms  of  the  order.  Before  the 
court  can  punish  a  man  for  disobedience,  it  must  speak  to  him.  It 
is  not  necessary  that  he  should  have  been  mentioned  by  name;  but 
it  is  necessary  that  he  should  be  included  under  some  general  term 
used  in  describing  the  persons  to  whom  the  order  is  to  apply.  It  is 
for  this  reason  that  injunctions  are  usually  drawn  so  as  to  run 
against  and  include  the  defendants,  their  agents,  attorneys,  and 
servants,  and  all  persons  aiding,  abetting,  or  confederating  with 
them.'^  An  injunction  issued  against  one  man  enjoining  and 
restraining  him  and  all  that  give  assistance  to  him  or  aid  and  abet 
him  is  valid  against  everybody  who  lends  aid  to  the  person  specially 
enjoined.^'  Injunctive  orders  are  sometimes  so  drawn  as  to  extend 
to  and  include  "  all  persons  whomsoever,'*  **  but  unless  this  broad 
term  is  qualified  so  as  to  apply  only  to  those  conspiring  or  combining 
with  the  defendant,  or  aiding  and  abetting  him,  its  efficacy  is  ques- 
tionable; or  at  least  such  an  expression  could  not  properly  be 
extended  to  any  other  than  those  who  do  in  fact  act  in  privity  with 
the  defendant  or  combine  and  conspire  with  him  or  aid  him  in  the 
violation  of  the  injunction. 

"/n  re  Reese  (C.  C.  A.;  1901)  47  C.       ««  United  States  r.  Agler   (1894)  62 
C.  A.  87,  107  Fed.  943.    The  order  here  Fed.  827. 

ran  against  the  defendants  ''and  each       >«  Chlsolm  v.  Caines  (1903)  121  Fed. 
of  them,  and  all  other  persons  who  have  397,  399.    But  as  to  this  ease,  see  below, 
or  may  combine,   confederate,   or  con- 
spire with  said  defendants,  or  either  of 
them-' 
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§  S4W).  Stranger  Punishable  Only  by  Virtne  of  Privity  with  Defendant. 

It  may  be  laid  down  as  a  general  rule  that  one  who  is  not  a  party 
to  a  suit  can  only  be  held  liable  for  violation  of  an  injunctive  order 
upon  a  showing  that  he  occupies  a  relation  of  privity  with  the  defend- 
ant^ as  by  being  his  attorney,  agent,  or  servant^  or  that  he  has  con- 
federated witli  or  has  aided  or  abetted  the  defendant,  in  the  violation 
of  the  injunction.  The  power  of  the  court  to  act  upon  a  person  not 
a  party  to  the  suit  depends  on  the  fact  of  privity  or  confederacy ;  and 
one  who  is  not  aUeged  to  be  an  aider  or  abettor  of  the  actual  defend- 
ant or  his  agent  or  servant,  cannot  be  punished.^^  A  person  is  not 
liable  to  be  punished  as  for  a  contempt  where,  not  being  a  party  to 
the  suit,  he  acts  independently  in  violating  the  injunction,  and  with- 
out any  connection  with  the  parties  actually  enjoined.^®  The  follow- 
ing case  decided  in  a  circuit  court  holds  to  the  contrary  of  the  proposi- 
tion just  stated ;  but  a  careful  consideration  of  the  situation  involved 
in  this  decision  will  show,  we  think,  that  the  court  here  exceeded, the 
proper  scope  of  its  powers  and  went  further  than  sound  principles  of 
equity  procedure  can  justify. 

ChiMUn  V,  Cawes  (1003)  121  Fed.  397:  A  decree  had  been  obtained  estab- 
lidhing  the  plaintiff's  title  to  land  and  enjoining  trespasses  thereon.  The  decree  of 
injunction  ran  against  the  defendants,  their  agents,  attorneys,  and  all  persons 
whomsoever.  Afterwards  certain  persons  who  were  neither  parties  nor  privies 
to  the  original  suit,  but  who  had  notice  of  the  injunction,  were  brought  up  for  a 
violation  of  it.  So  far  as  appeared,  these  individuals  acted  independently  of  the 
defendants,  and  they  were  in  no  respect  connected  with  them,  nor  with  the  record. 
Nor  were  they  alleged  to  have  been  aiding  or  abetting  the  defendants  in  the  viola- 
tion of  the  injunction.    It  was  nevertheless  held  that  they  could  be  punished. 

scit  is  only  as  confederates   (that  The  proposition  that  a  stranger  to  a 

is,  aiders  and  abettors)    with  the  de-  suit  cannot  be  punished  for  a  contempt 

fendants  in  the  biU  or  some  of  them  except  upon   showing  of  some  sort  of 

that   the  court  has  any  jurisdiction.*'  privity  or  connection  with  the  party  ac- 

Ew  parte  Richards  (1902)  117  Fed.  658,  tually  enjoined  is  to  be  understood  as 

663.  applying  to  cases  involving  the  violation 

Where  a  person  is  proceeded  against  of  mjunctive  orders  grant^  by  the  court 

as  one  of  those  denommated  in  the  bill  for  the  benefit  of  a  litigant.    It  evidently 

as    "  unknown    confederates,*'    it   must  does  not  apply  to  those  contempts  that 

appear  that  such  person  is  engaged  in  consist  of  criminal  offenses  against  the 

aiding  or  abetting  those  who  are  actual  dignitv  of  the  court,  such  as  raising  a 

parties.    U.  S.  v.  Agler  (1894)  62  Fed.  distuibanoe  in  the  presence  of  the  court, 

824,  828.  or  resisting  an  officer  in  the  execution 

t^In  re  Reese   (C.  C.  A.;  1901)   47  of  lawful  process,  or  otherwise  interfer- 

C.  C.  A.  87,  107  Fed.  942.    See  also  W.  ing  with  the  course  of  justice.    Anybody 

B.   Conkey   Co.   v.  Russell    (1901)    111  can  of  course  be  taken  up  and  punished 

Fed.  417;    Employers'  Teaming  Go.  v.  for  a  contempt  of  this  kind. 
Teamsters'  Council  (1905)  141  Fed.  679; 
Huttig  Sash  etc  Co.  v.  Fudle   (1906) 
<43  Fed.  363,  368. 
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[Tha  deeision  appears  to  be  wrong  on  this  point,  in  any  aipeet  A  WQXt 
unquestionably  has  power,  under  section  725  of  the  Revised  Statutes,  to  punish 
any  person  for  disobedience  to  any  lawful  order,  decree,  or  conunand.  But  we 
think  that  before  a  decree  or  oommand  oan  be  considered  "  lawful "  as  against  one 
who  is  not  a  party,  he  must  stand  in  such  relation  to  the  parties  of  record  as 
to  give  the  court  jurisdiction  over  hinu  It  will  be  noted  that  the  injuneti^n 
here  violated  was  a  perpetual  injunction,  and  the  eourse  pursued  by  the  oourt 
in  this  case  was  such  as  in  effect  to  make  the  decree  final  and  effective  against 
everybody.  If  the  property  in  controversy  had  been  in  the  possession  of  the  court 
at  the  time  of  the  trespais,  or  if  the  court  had  been  exercising  jurisdiction  in  rem 
over  the  property,  the  court  would  no  doubt  have  had  power  to  punish  the  inde- 
pendent trespassers.  But  this  was  not  the  case.  There  was  one  factor  involved 
in  this  case,  however,  that  is  almost  sufficient  to  justify  tb«  actiou  pf  the  court. 
This  is  found  in  the  circumstance  that  the  suit  to  determine  the  title  to  the  prop- 
erty had  involved  a  question  of  public  right,  and  it  might  have  been  argued  that 
these  independent  trespassers,  being  a  part  of  the  general  public,  had  been  con- 
cluded by  the  decree.  But  the  suit  was  not  litigated  In  a  way  to  make  tUa  idea 
effective  I  and  the  court  expressly  refrained  from  baaing  its  action  on  this  ground*] 

Proeesdings  Incident  to  Punishing  Oaniempi. 

§  2461.  Direct  Contempt — Summary  Froeeedingi. 

When  a  contempt  is  eommitted  directly  in  the  presence  of  the 
court  or  so  near  thereto  as  to  obstruct  the  administration  of  justice, 
the  court  has  power  to  punish  the  offender  by  summary  proceedings ; 
and  in  such  case  the  court  may  adopt  such  mode  of  detennining  the 
question  of  guilt  as  it  deems  proper,  having  due  regard  to  the 
essential  rules  that  prevail  in  the  trial  of  matters  of  contempt*^ 
The  court  may,  upon  its  own  knowledge  of  the  facts,  without  further 
proof,  without  issue  or  trial  (and  without  hearing  an  explanation  of 
the  motives  of  the  offender),  immediately  proceed  to  determine 
whether  the  facts  justify  punishment,  and  to  inflict  such  punishment 
as  seems  proper  within  the  limits  allowed  by  law.**  The  testimony 
in  such  a  proceeding  may  be  heard  orally  in  open  court,  if  desirable.*^ 

§  2462.  Indiroot  Contempt— Affldavit  and  Bale  to  Show  Canie. 

The  practice  in  regard  to  the  mode  of  instituting  proceedings  for 
acts  done  in  violation  of  an  injunction  beyond  the  precincts  of  the 
court  has  not  been  uniform  throughout  the  various  circuits,  though  it 
is  everywhere  agreed  that  such  proceedings  must  be  begun  upon 

»7  Savin,  Petitioner  (18S9)  131  U.  S.  «»  Savin,  Petitioner  (1889)  131  U.  S. 
267,  33  L.  ed.  150.  269,  33  L.  ed.  152. 

*9Eaf  p.  Terry  (1888)   128  U.  S.  289, 
32  L.  ed.  405. 


§  §  2463, 2464]  CONTEMPT.  1 485 

information,  motion,  petition,  or  rule  to  show  cause,  of  which  the 
defendant  is  required  to  have  due  notice.  In  some  of  the  circuits  the 
practice  has  long  been  for  the  court,  upon  the  filing  of  an  affidavit,  or 
affidavits,  charging  a  person  with  the  violation  of  an  injunction, 
thereupon  to  grant  a  rule  requiring  such  person  to  appear  and  show 
cause  why  he  should  not  be  attached  for  contempt.*** 

Famhawe  v.  Tracy  (1868)  4  Biss.  490,  Fed.  Cas.  No.  4,643:  ''The  practice 
in  thia  district  [Illinois]  has  been,  when  affidavits  are  presented  charging  a  person 
with  the  violation  of  an  order  of  the  court  or  of  an  Injunction,  for  a  rule  to  show 
cause  to  issue,  requiring  him  to  appear  in  court  and  furnish  soois  ffoodi  reaspn  why 
an  attachment  should  not  be  issued  against  him.  It  has  also  been  supposed  to  be 
within  the  power  of  the  court  to  iftu*  aa  attaahawt  te  ttt  fint  IttltMiee  without 
the  necessity  of  a  rule  to  show  cause." 


§  84A8.  Same— AffldsTlt  and  Motion  to  CoDunit. 

In  other  circuits,  a  practice  has  prevailed  whereby  the  partj  com- 
plaining of  the  violation  of  the  injunction,  upon  affidavit,  moves  or 
petitions  the  court  to  commit  the  defendant  for  contempt,  or  that  the 
defendant  may  stand  committed  for  his  contempt,  and  that  an  attach- 
ment may  issue  to  this  end,  notice  being  given  of  such  motion  or  peti- 
tion." 

Qmy  «.  Ohioago  etc  B^  Co.  (1864)  Woolw.  63,  Fed.  Gas.  No.  5J13:  Mr.  Justice 
Miller  said:  ''  The  proper  and  regular  course  for  proceeding  against  persons  who 
are  alleged  to  have  committed  a  contempt  of  the  court  in  disobeying  the  command 
of  a  writ  of  injunction,  is  by  motion  to  commit.  The  party  proceeded  against 
must  have  due  and  reasonable  notice  of  this  motion  before  it  should  be  granted. 
An  opportunity  to  be  heard  must  be  given  before  the  parf^  can  be  deprived  of  his 
liberty." 

§  8484.  Mode  of  Prooeedinv  in  lEsngMOi  Clianoery. 

The  difference  between  the  two  modes  of  proceeding  is  not  very 
great,  nor  does  it  involve  any  very  serious  consequences ;  but  the  pro- 
ceeding by  motion  to  commit  is  the  simpler,  and  this  course  is  more 
in  conformity  with  the  practice  of  the  £nglish  chancery. 

8  Daniell,  Chancery  Practice,  372:  "Where  a  party  has  been  guilty  of  a  con- 
tempt by  the  breach  of  an  injunction,  the  proper  course  of  proceeding,  if  he  be 

40  See  Christensen  Eng.  Ck).  v.  West-  ment  Is  not  the  only  method  that  may 
ini^use  etc.  Co.  (C.  C.  A.;  1900)  68  be  pursued  in  contempt  proceedings,  it 
C.  C.  A.  476,  185  Fed.  779.  is  a  proper  method.    American  Constr. 

41  Woroester  v.  Truman  (1839)  Fed.  Co.  t?.  Jacksonville  etc  R.  Ca  (189B)  52 
Cas.  No.  18|043,  Fed.  938. 

While  a  motion  and  rule  for  attach- 
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not  a  peer  or  otherwise  entitled  to  privilege  of  Parliament,  is  to  obtain  an  order 
for  his  committal.  This  order  must  be  obtained  on  motion,  of  which  notice  must 
have  been  duly  ser\*ed  upon  him  personally.  And  it  is  to  be  observed  that  the 
terms  of  the  notice  of  motion  should  be  that  the  party  '  may  stand  committed '  to 
the  Fleet  prison,  for  breach  of  the  injunction,  and  not  '  that  he  may  show  cause 
^vhy  he  should  not  be  committed.'  The  plaintiff  however  may,  as  it  seems,  obtain 
an  order  etc  parte  that  the  defendant  may  stand  committed  on  a  certain  day  unless 
he  Hhows  cause  against  it,  which  order  must  be  personally  served  upon  the  party 
to  be  ccNumitted.  But  whether  it  be  the  order  niai  or  a  notice  of  a  motion  for  an 
absolute  committal,  the  service  must  be  personal,  unless  the  defendant  has 
absconded :  in  which  case,  an  order  may  be  obtained  that  service  on  his  clerk  in 
oourt  or  at  his  last  place  of  abode  shall  be  deemed  good  servioe." 

§  2465.  Motion  Kay  Be  Made  in  Vacation. 

The  motion  to  commit  a  party  for  contempt  may  be  made  to  a 
judge  of  the  court  during  vacation;  and  upon  a  sufficient  showing 
the  judge  has  authority  to  award  an  attachment,  as  the  court  is 
always  open  for  interlocutory  proceedings  on  the  equity  side,  and  the 
granting  of  an  attachment  for  a  contempt  is  an  interlocutory  proceed- 
ing within  the  meaning  of  the  rule.** 


§  2466.  Fotioe  of  Motion  to  Attach  for  Contempt. 

In  the  practice  of  the  federal  courts,  a  rule  requiring  that  the  per- 
son to  be  attached  for  contempt  shall  be  personally  served  with  notice 
of  the  motion  is  generally  recognized.  Thus  an  attachment  for  the 
violation  of  an  injimction  has  been  denied  where  such  person  had  had 
no  notice  of  the  motion ;  *^  and  an  order  of  arrest  issued  without 
notice  will  usually  be  discharged  on  motion.**  However,  the  court 
may,  in  a  proper  case,  order  that  substituted  service  on  the  solicitor 
of  record,**  or  by  leaving  a  copy  at  the  defendant's  place  of  abode,** 
shall  be  sufficient ;  and  it  seems  that  personal  notice  is  not  absolutely 
essential  in  any  case  where  the  person  to  be  attached  is  an  actual 
party  to  the  suit  and  has  had  due  notice  of  the  injunction.  Having 
violated  an  order  of  whose  existence  he  was  fully  aware,  he  is  subject 
to  attachment  at  any  time  and  without  further  notice.  If  the  court 
thinks  proper  to  order  substituted  service,  it  would  seem  to  be  a  mere 
matter  of  favor. 


4syo8e  V.  Reed  (1871)  1  Woods  647,  ^^Grav  v,  Chicago  eto.  R.  Oo.  (1864) 

Fed.  Gas.  No.  17,011.  Woolw.  63,  Fed.  Gas.  No.  6,713. 

^sLefavour    v.    Whitman    Shoe    Go.  4S  Bate   Refrigerating   Go.    r.    Oilett 

(1894)   65  Fed.  786;  American  Gonstr.  (1886)  24  Fed.  696. 

C3o.  V.  Jacksonville  etc.  R.  Go.    (1892)  «•  Hollingsworth    v.    Duane     (1801) 

62  Fed.  937.  Wall.  Sr.  141,  Fed.  Gas.  No.  6,617. 
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1.  Eureka  Lake  etc  Co.  v.  Yuba  County  (1886)  116  U.  S.  410,  29  L.  ed.  671,  6 
Sup.  Ct.  429:  An  order  to  show  cause  why  a  party  should  not  be  punished  for 
contempt  In  the  violation  of  a  restraining  order  had  been  granted,  but  the  party 
against  wh<Hn  the  order  was  nu&de  concealed  himself  so  that  service  could  not  be 
had  upon  him.  Upon  a  return  showing  this  fact,  the  court  ordered  that  service 
should  be  had  on  his  attorney  of  record. 

2.  Chriatenaen  Eng,  Co.  v.  Weatinghouw  etc.  Co.  (C.  G.  A.;  1906)  68  C.  G.  A. 
476,  136  Fed.  774:  Contempt  proceedings  against  a  party  to  the  suit  were  resisted 
on  the  ground  that  he  had  not  been  duly  served  with  notice  of  the  application  for 
the  attachment.  His  attorneys  of  record  had,  however,  been  given  notice,  and  the 
plaintiff  had  forwarded  to  him  a  r^stered  letter  containing  the  requisite  notice 
and  a  copy  of  the  affidavits.  This  registered  letter  was  returned  as  *'  refused." 
It  was  held  that  the  attachment  and  the  proceedings  were  valid.  The  defendant's 
attorney  presumptively  gave  his  client  notice;  and,  besides,  by  refusing  to  receive 
the  registered  package  the  defendant  showed  that  he  was  aware  of  the  nature  of 
its  contents,  and  thereby  put  himself  in  the  position  of  one  who  concealed  himself 
from  iHrooees. 

§  2467.  Waiver  of  Fotioe. 

If  the  defendant  in  contempt  proceedings  fails  in  the  court  of  first 
instance  to  raise  the  question  as  to  whether  he  had  been  given  proper 
notice  of  the  motion  for  attachment,  such  question  is  not  available  on 
appeaL*^ 

§  2468.  Teohnioal  Pleadings  Unnecessary  in  Contempt  Proceedings. 

In  contempt  proceedings  for  the  violation  of  an  injunction  tech- 
nical pleadings  are  not  required.  It  is  sufficient  that  by  petition, 
affidavit,  or  other  showing,  it  is  made  to  appear  that  there  has  been 
a  willful  violation  of  the  court's  order.*®  The  essential  thing  is  the 
filing  of  some  statement  or  charge  clearly  showing  the  facts  necessary 
to  support  the  contempt  proceedings.** 


§  2468.  Affldavit  in  Support  of 

The  motion^  application,  or  petition  for  an  order  to  commit  for 
contempt  should  be  supported  by  an  affidavit.  The  motion,  or  peti- 
tion, and  the  affidavit  are  not  infrequently  combined  into  one  plead- 
ing, and  it  is  therefore  sometimes  stated  that  contempt  proceedings 
are  properly  begun  by  affidavits.*^  This  is  entirely  proper.  All  that 
is  really  necessary  is  that  the  application  be  made  upon  a  duly 

47  Christensen  Eng.  Co.  v.  Westing-       49  U.  S.  v.  Agler  (1894)  62  Fed.  824, 
house  etc  Co.  (C.  C.  A.;  1905)  68  C.  C.  827. 

A.  476,  136  Fed.  778.  so  Employers'  Teaming  Co.  v.  Team- 

48  Hammond  Lumber  Co    v.  Sailors'  sters'   Joint  Council    (1905)    141    Fed. 
Union  (1906)  149  Fed.  577,  580.  686. 
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authenticated  state  of  facts.  The  affidavit  is  the  really  important 
thing,  in  all  cases  where  the  contempt  is  not  committed  in  the  presence 
of  the  court;  and  if  the  affidavit  is  sufficient,  the  motion  itself  may 
be  made  orally. 

§  2470.  Intitling  Prooeedii^  in  Contempt  Cases. 

If  contempt  proceedings  are  instituted  against  a  party  to  the  suit, 
such  proceedings  are  usually  entitled  as  being  in  the  main  equity 
suit.*^^  If  the  proceedings  are  instituted  against  one  who  is  not  a 
party,  the  motion,  petition,  or  information  should  likewise  be  entitled 
in  the  main  cause ;  but  when  he  has  been  attached  or  found  guilty  of 
the  contempt,  all  orders  thereafter  made  in  that  proceeding  should 
be  entitled  as  in  a  suit  by  the  government.^' 

U.  8.  V.  Wayne  (1801)  WaU.  Sr.  134,  Fed.  Cas.  No.  16,664:  A  motion  for  an 
attachment  in  contempt  was  overruled  because  the  proeeeding  was  entitled  as  in 
a  government  suit.  Said  the  circuit  judge:  "The  law  is,  and  bo  is  the  practice 
and  reason  of  the  thing,  that  proceedings  against  a  party  or  some  third  person 
for  a  supposed  contempt  in  the  course  of  a  cause  must  be  entitled  as  in  ths  eivil 
cause !  for  until  the  rule  is  made  absolute,  or  an  attachment  is  issuedi  there  is  no 
suit  between  the  United  States  and  the  person  charged  with  a  contempt.  When 
the  court  have  adjudged  the  party  in  contempt,  they  direct  an  attachment,  and 
the  future  steps  are  all  on  the  criminal  side.  Independent  of  the  general  pro- 
priety of  this  methodi  there  is  a  special  reason  why  the  procedure  should  be  as 
between  the  parties,  until  the  contempt  is  established;  namely,  that  the  party 
charged  may  have  his  costs,  If  the  motion  is  rejected  or  the  rule  refused.  Were 
the  United  States  made  the  prosecutor  in  the  first  instance,  the  vexation  would 
be  unredressed." 

g  M71,  Contents  of  Motion  or  Petition  to  Commit 

The  motion  or  petition  to  commit  a  person  for  violation  of  an 
injunction  should  specifically  set  forth  the  act  or  acts  that  are  allied 
to  constitute  the  violation ;  and  he  cannot  be  found  guilty  of  a  viola- 
tion of  injunction  in  respect  of  acts  not  so  set  forth.  The  proceed- 
ing is  in  the  nature  of  a  criminal  information  and  it  must  therefore 
be  specific.*^*  Technical  precision  and  fullness,  however,  are  not 
required.  All  that  is  necessary  is  that  the  person  alleged  to  be  in 
contempt  should  be  sufficiently  informed  to  enable  him  to  make  an 

81  Fischer  r.  Hayes  (1881)  6  Fed.  53  Huttig  Sash  etc  Co.  v.  Fuelle 
63.  (1906)  143  Fed.  374;  Parkhurst  V.  Kins- 

*  62  U.  S.  V.  Anonymous  (1884)  21  Fed.  man  (1848)  Fed.  Cas.  No.  10,759. 
761;  Employers'  Teaming  Co.  v.  Team- 
sters'  Joint   Council    (1906)    141    Fed. 
685, 
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intelligent  defense,  if  he  has  any.  It  is  not  necessary  to  set  out  the 
charges  with  the  same  particularity  as  in  an  indictment.^^ 

If  a  petition  for  the  issuance  of  an  attachment  for  contempt  in 
the  violation  of  an  injunction  contains  specifications  of  acts  not 
covered  by  the  injunction,  such  specifications  may  be  stricken  out  on 
motion.** 

In  considering  whether  the  person  who  is  alleged  to  be  in  contempt 
is  sufficiently  advised,  by  the  proceedings  instituted  against  him,  as 
to  the  nature  of  the  particular  acts  that  constitute  the  contempt, 
reference  is  to  be  had  not  only  to  the  motion,  petition,  or  information, 
but  also  to  the  contents  of  the  accompanying  affidavits.** 

§  2478.  Honparty  Proceeded  against  as  Party. 

If  the  moving  papers  show  a  state  of  facts  sufficient  to  justify 
punishing  one  for  contempt  who  is  not  an  actual  party  to  the  suit,  the 
circumstance  that  those  papers  are  erroneously  framed  with  a  view  to 
punishing  him  as  a  party  to  the  suit  is  not  material.  If  the  party  is 
informed  as  to  the  nature  of  the  charge  he  is  to  face,  his  status  as  a 
party  or  non-party  is  immaterial.*^ 

SmjpHoifen^  Teaming  Co.  v.  Teamater^  Joint  Counod  (1006)  141  Fed.  670:  A 
petition  for  a  rule  on  certain  persons  to  show  cause  why  they  should  not  be 
adjudged  in  contempt  and  attached  for  violation  of  an  injunction  was  in  the  form 
here  indicated  and  was  held  good:  The  petition  set  up  the  filing  of  the  bill  In 
which  it  was  prayed  that  the  original  defendants,  and  each  and  every  of  their 
agents  and  servants,  and  any  and  all  other  persons  and  associations,  be  restrained 
from  interfering  with,  hindering,  obstructing,  or  stopping  any  of  the  business  of 
the  plaintiff;  and  the  petition  made  further  reference  to  the  prayer  of  the  bill. 
Tt  then  reeited  the  decree  for  an  injunction  (issued  in  the  language  of  the  bill). 
It  proceeded  further  to  set  out  what  steps  were  taken  to  convey  notice  to  every- 
body, including  persons  in  the  situation  of  respondents,  and  charged,  upon  infer 
mation  and  belief,  that  respondents  had  actual  knowledge  of  the  decree  and  its 
terms.  It  then  set  out  the  several  acts  of  the  several  respondents  complained  of, 
supporting  the  same  by  affidavits,  and  prayed  that  an  order  might  be  entered 
directing  respondents  severally  to  show  cause  by  a  short  rule  day  why  they 
should  not  severally  be  attached  for  contempt  for  violating  ''said  temporary  stay 
and  injunetional  order." 

(4  Employers'  Teaming  Co.  v.  Team-  sters'  Joint  Council    (1905)    141   Fed. 

atert'  Joint   Couneil    (1905)    141    Fed.  6S5. 

679,  queBtUming  In  re  Reese  (C.  C.  A.;  k 7  Employers'  Teaming  Co.  v.  Team* 

1901)  1(^7  Fed.  942,  47  C.  C.  A.  87.  sters'   Joint   Council    (1905)    141    Fed. 

ss  Hammond  Lumber  Co.  v.  Sailors'  686,  questioning  In  re  Reese  ( C.  C.  A. ; 

Union  (1906)  149  Fed.  679.  1901)  47  C.  C.  A.  87,  107  Fed.  942, 

6t  Employers'  Teaming  Co.  v.  Team* 
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§  2473.  Defense  to  Contempt  Prooeedingi. 

The  person  against  whom  contempt  proceedings  are  instituted, 
whether  by  motion  to  commit  or  rule  to  show  cause,  is  always  entitled 
to  be  heard.*^®  His  defense  is  usually  presented  in  a  sworn  answer 
or  in  affidavits  replying  to  the  information,  motion,  or  petition  pre- 
sented by  the  party  moving  against  him;  and  if  the  affidavits  or 
answer  of  the  respondent  fully  meet  and  explain  the  facts  stated  in 
the  affidavits  of  the  moving  party  or  the  verified  petition  on  which  the 
application  is  based,  the  attachment  will  not  be  granted.^^ 

§  8474.  Snlllcienoy  of  Defense. 

The  defense  stated  in  the  respondent's  answer  or  in  his  affidavits 
should  be  such  as  to  meet  the  case  made  by  the  party  moving  for  his 
committal;  and  affidavits  upon  irrelevant  and  inunaterial  matters 
will  be  disregarded.** 

§  2476.  Mode  of  Proof. 

On  a  motion  to  conmiit  or  at  the  hearing  of  a  rule  to  show  cause 
why  a  party  should  not  be  committed  for  contempt,  the  usual  mode 
by  which  the  facts  are  made  to  appear  is  by  the  use  of  affidavits.*^ 
But  the  testimony  may  be  more  formally  taken  in  the  form  of  depo- 
sitions or  orally,  if  this  appears  advisable.  The  matter  is  in  the  dis- 
cretion of  the  court. 


§  2476.  Plaintiff's  Bight  to 

In  such  a  proceeding  the  plaintiff  may,  on  filing  interrogatories, 
have  discovery  from  the  defendant.  The  interrogatories  should  be 
confined  to  the  matters  specifically  charged  against  the  defendant  in 
the  motion  for  attachment.**  The  defendant  is  privileged  to  refuse 
answering  any  interrogatory  tending  to  incriminate  him.*' 

§  2477.  Beference  to  Vaster. 

The  taking  of  testimony  on  the  question  of  a  violation  of  injunc- 
tion may  be  referred  to   a  master  with   authority  to  report  the 

BSFanshawe  v.  Tracy  (1868)  4  Bias.  897;  Universal  Talking  Mach.  Co.  r. 
490,  Fed.  Caa.  No.  4,643.  Keen  (1005)  136  Fed.  456;  General  Elec- 

6 » Whipple  r.  Hutchinson  (1858)  4  trie  Co.  r.  McLaren  (1905)  140  Fed. 
Blatchf.  100.  Fed.  Cas.  No.  17,617.  876. 

CO  Whipple  V.  Hutchinson  (1858)  4  •>  Parkhurst  r.  Kiniuuan  (1848)  2 
Blatchf.  190.  Blatchf.  76,  Fed.  Caa.  Xo.  10,759. 

61  Chisolm  V.  Caines  (1903)  121  Fed.       cs  u.  S.  r.  Debs  (1894)  64  Fed.  739. 
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testimony  and  his  conclusions  thereon.**  A  reference  may  also  be 
ordered  upon  any  other  point  material  to  be  determined,  as  for 
instance,  to  ascertain  whether  the  defendant  was  served  with  notice 
of  the  injunction,*'  Where  the  question  whether  an  injunction  has 
been  violated  is  referred  to  a  master,  his  finding  will  not  be  disturbed 
where  the  proof  is  conflicting.  If  such  a  reference  is  unsuccessfully 
prosecuted,  the  plaintiff  will  be  charged  vrtth  costs.** 

§  2478.  Burden  and  Qnantnm  of  Proof. 

The  fact  of  violation  of  the  injunction  must  be  clearly  shown. 
The  burden  of  proof  is  on  the  plaintiff,  and  the  defendant  is  entitled 
to  the  benefit  of  any  reasonable  doubt.  Substantially  the  same  con- 
siderations here  prevail  in  regard  to  the  quantum  of  proof  as  obtain 
in  criminal  proceedings.*''  ^'  The  court  must  have  more  than  a  sus- 
picion that  the  defendant  has  violated  its  injunction  before  it  can 
hold  him  to  be  in  contempt ;"  **  and  even  "  strong  impressions  "  are 
not  sufficient  to  warrant  the  fixing  of  liability  for  such  oflfense.** 
A  trivial  and  unintentional  violation  of  an  injunction  by  one  who 
has  tried  in  good  faith  to  comply  with  the  order  will  not  be 
punished.^^ 


§  2479.    Weight  of  Defendant's  Answer— Bnle  in  Proceedings  at  Law. 

The  right  of  a  party  to  purge  himself  of  a  contempt  by  his  own 
oath  has  always  been  recognized  both  in  courts  of  law  and  in  courts 
of  equity.  But  in  regard  to  the  weight  to  be  attributed  to  the  sworn 
answer  of  the  respondent  in  contempt  proceedings,  a  difference  is  to 
be  noted  between  the  practice  of  courts  of  law  and  courts  of  equity. 
In  contempt  proceedings  at  law,  the  rule  has  formerly  been  that  the 
sworn  answer  of  a  respondent  fully  denying  the  facts  on  which  the 
contempt  proceedings  are  b^sed  is  conclusive,  and  cannot  be  contro- 
verted by  other  evidence.^*     If  the  respondent's  answer  is  false,  he 

<4  Hennessey  p.  Budd«  (1897)  82  Fed.  •  8  General   Electric   Go.   v,   McLaren 

541.  (1905)  140  Fed.  876,  879. 

«6  In  re  Schware  (1882)  14  Fed.  787.  «•  Cimiotti  Unhairing  Co.  v.  FroUoehr 

«Hnttig    Sash    etc.    Go.    v.    FueUe  (1903)  121  Fed.  661. 

(1906)  143  Fed.  363.  70  Edison  Electric  Light  Go.  v.  Go^tlet 

<7  California  Paving' Go.   r.  Moliter  (1894)  65  Fed.  612. 

(1886^  113  U.  S.  609,  618,  28  L.  ed.  1106,  7 1  Matter  of  Pitman   (1852)    1  CuH. 

1109,  5  Sup.  Ct.  618;  Celluloid  Mfg.  Go.  G.  G.  186.  Fed.  Gas.  No.  11;184;  In  r9 

V.  Chrolithian  etc.  Go.    (1885)   24  Fed.  Perkins    (1900)   100  Fed.  952;  Boyd  r. 

685;  Woodruff  t7.  North  Bloomfield  Gray-  Glucklich  (C.  C.  A.;  1902)  53  C.  C.  A, 

el-Min.  Go.  (1891)  45  Fed.  129;  Aecum-  451,  116  Fed.  142, 
uUtor    Co.    17.    Consolidated   etc,   COt 
(1892)  58  Fed.  708,  796. 
^      A).  Ptm.  Vol  llr-01, 
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may  be  prosecuted  for  perjury,  so  it  has  been  said,  but  on  the  question 
of  the  contempt  the  statements  of  the  answer  are  to  be  taken  as 
trueJ^  This  singular  and  imreasonable  doctrine  has,  however,  lately 
been  repudiated  by  the  supreme  court;  and  it  seems  that  under  the 
present  practice  at  law  the  answer  of  a  person  charged  with  contempt 
is  never  conclusive  within  itself  as  to  statements  of  facts  contained 
in  it,  and  the  same  may  be  inquired  into  in  the  usual  way.^'  It  has 
of  course  always  been  held  that  in  order  to  be  conclusive  the  answer 
must  be  credible  and  consistent  in  itself,  and  if  a  respondent  states 
facts  in  his  answer  inconsistent  with  his  avowed  purpose  and  inten- 
tion, the  court  is  at  liberty  to  draw  its  own  inferences  from  the  facts 
stated^* 


§  2480.  Same— Bule  in  Court  of  Equity. 

The  courts  of  equity  have  never  conceded  to  the  answer  of  the 
respondent  the  same  conclusive  character,  for  the  purpose  of  purging 
the  defendant  of  contempt,  as  was  formerly  allowed  to  it  by  courts  of 
law.  In  courts  of  equity  the  rule  is  and  always  has  been  that  the 
sworn  answer  of  a  party  charged  with  contempt  is  evidence  in  his 
favor,  but  is  not  conclusive  evidence.  Consequently  it  may  be  contra- 
dicted and  supported  by  other  testimony,  and  the  question  whether 
or  not  the  party  charged  with  the  contempt  has  exonerated  himself  is 
always  to  ba  decided  upon  a  careful  consideration  of  all  the  evidence 
produced  for  and  against  him.^' 

§  8481.  Question  Pretermitted  to  Final  Hearing. 

The  court  will  not  sustain  a  motion  to  punish  a  defendant  for  vio- 
lating an  injunction  where  the  point  whether  the  act  complained  of  is 
within  the  injunctive  order  or  not  depends  on  a  question  that  should 
clqflrriy  not  be  determined  until  the  hearing  on  the  merits.^* 

§  2482.  Specific  Acts  Constitnting  Violation  of  Injunction. 

A  violation  of  injunction  by  the  sale  of  infringing  articles  is  suf- 
ficiently shown  where  the  plaintiff's  affidavits  show  that  certain  of 

7SU.  S.  V.  Dodge  (1814)  2  Oall.  313.  21  Fed.  761,  768;  U.  S.  v.  Debs  (1894) 

T«U.  S.  V,  Shfpp    (1906)    203  U.  8.  64  Fed.  724,  738;  B<^d  v.  Glucklich  (C. 

674,  61  L.  ed.  324.  C.  A.;  1902)  63  C.  C.  A.  461,  116  Fed. 

74  In  re  Edward  S.  May  (1880)  1  Fed.  131,  142. 
743.  76  International   Register  Co.  i?.  Re- 

76  King  V.  Vaughan  (1780)  2  Dougl.  cording  Fare  Register  Co.    (1903)    125 

^  B.  616;  U.  S.  V,  Anonymous  (1884)  Fed.  790. 
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the  infringing  articles  were  found  in  the  hands  of  a  consumer  who 
stated  that  they  were  purchased  of  the  defendant  at  a  particular  time 
subsequent  to  the  granting  of  the  injunction  and  the  affidavits  of  the 
defendant  do  not  deny  that  the  sale  was  made.^^ 

An  order  restraining  the  defendants,  members  of  a  labor  union, 
from  boarding  certain  specified  ships  of  the  plaintiff  and  making 
threats  against  the  seamen  thereon  is  not  violated  by  defendants 
doing  those  forbidden  acts  as  against  the  crews  of  other  ships  belong- 
ing to  the  plaintiff  J* 


§  8483.  Ibtteis  Fot  Available  as  Defenses— Irregularity  or  Impropri- 
ety of  Injunction. 

A  defendant  who  has  disobeyed  an  injunction  cannot  justify  his 
disobedience  by  showing  that  the  injunction  was  improvidently  or 
erroneously  granted.  A  person  must  not  set  an  order  of  the  court  at 
naught  merely  because  he  thinks  it  wrong.  He  should  abide  by  the 
order  while  it  is  in  force,  and  meanwhile  make  efforts  to  get  it 
rescinded,  by  motion  to  vacate  or  dissolved®  It  is  of  no  avail  to  the 
defendant  to  insist  that  the  injunction,  or  injunctional  order,  is 
broader  or  more  general  in  its  prohibition  than  is  warranted  by  the 
bill;  ®®  nor  is  it  even  sufficient  to  show  that  the  injunction  was  based 
on  a  statute  that  turns  out  to  be  no  law.^^     If  the  defendant  has 


77  duristensen  Eng.  Co.  v.  Westing-  Mexican   Ore   Co.   v.  Mexican  etc.   Co. 

houae  etc.  Co.  (C.  C.  A.;  1905)  68  C.  C.  (1891)   47  Fed.  351;  Wakelee  v.  Davis 

A.  476,  136  Fed.  778.  (1892)  60  Fed.  522;  Wong  Wai  v,  Wil- 

Acts  and  conduct  sufficient  under  par-  liamson    (1900)    103  Fed.  384;  General 

tienlar  conditions  to  amount  to  a  yiola-  Elec.  Co.  v,  McLaren   (1905)    140  Fed. 

tion  of  an  injunction  will  be  found  in-  876;  Onslow  County  v.  Tolman    (1906) 

dicated  in  the  following  cases:     Toledo  76  C.  C.  A.  317,  145  Fed.  753;   In  re 

etc.  R  (Do.  t?.  Pennsylvania  Co.   (1893)  South  Side  R.  Co.  (1874)  Fed.  Cas.  No. 

64  Fed.  730,  19  L.R.A.  387;  Lake  Erie  13,190. 

etc.  R.  Co.  V.  Bailey  (1893)  61  Fed.  7»/n  re  Coy  (1888)  127  U.  S.  731,  32 
494;  United  States  v.  Debs  (1894)  64  L.  ed.  274;  Elliott  v.  Peirsol  (1828) 
Fed.  724;  Stateler  v.  California  Nat.  1  Pet.  340,  7  L.  ed.  170;  Ew  parte  Wat- 
Bank  (1896)  77  Fed.  43;  Mackall  v.  kins  (1830)  3  Pet.  193,  7  L.  ed.  650; 
Ratchford  (1897)  82  Fed.  41;  Cham-  U.  S.  v.  Debs  (1894)  64  Fed.  724;  Ex 
plain  Const.  Co.  v.  O'Brien  (1901)  107  parte  Lennon  (1894)  12  C.  C.  A.  134,  64 
Fed.  333;  United  States  v,  Weber  (1902)  Fed.  320;  U.  S.  v,  Agler  (1894)  62  Fed. 
114  Fed.  950;  United  States  v.  Haggerty  824;  Roemer  v.  Newman  (1883)   19  Fed. 

(1902)  116  Fed.  510;  In  re  Fortunate  98;  Wells  v,  Oregon  R.  etc.  Co.  (1884) 

(1903)  123  Fed.  622;  In  re  Feeny  (1870)  19  Fed.  20,  9  Sawy.  601 ;  Liddle  t?.  Cory 
Fed.  Cas.  No.  4,716.  (1865)  7  Blatchf.  1;  Whipple  v.  Hutch- 

7  s  Hammond  Lumber  (^.  9.  Sailors'  inson   (1858)   4  Blatchf.  190;  Callanan 

Union  (1906)  149  Fed.  679.  r.  Friedman   (1900)   101  Fed.  321. 

In  the  following  cases,  the  act  or  con-  so  Economist  Furnace  C!!o.  v.  Wrought- 

duct  complained  of  was,  under  the  par-  Iron  Range  Co.  (1898)  86  Fed.  1010. 

ticular  circumstanoes,  held  not  te  con-  si  u.  S.  v,  Memphis  etc.  R.  Co.  (1881) 

stitute  a  violatioii  of  the  injunction;  6  Fed.  237,  240. 
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doubts  as  to  the  effect  or  scope  of  the  order  he  should  not  disregard 
it^  but  should  apply  for  a  modification  or  for  instructions.®' 

§  2484.  Same— IMsmisial  of  Cauie  on  Merits. 

The  circumstance  that  the  injunction  was  erroneously  granted  and 
that  the  bill  is  subsequently  dismissed  on  the  merits  either  in  that 
cou;t  or  in  the  appellate  court  does  not  deprive  the  court  of  its  power 
to  punish  the  violation  of  the  injunction  as  a  criminal  offense  and 
contempt  of  the  court  But  this  circumstance  may  well  prove  oper- 
ative on  the  discretion  of  the  court  m  regard  to  such  punishment 
It  has  been  held  that  when  a  suit  is  dismissed  on  the  merits,  the  court 
should  remit  any  fine  not  purely  punitory,  such  as  a  fine  in  a  patent 
infringement  case  made  up  of  profits  realized  by  th6  defendant  from 
prohibited  sales.®* 

§  2485.  Same— All^;ed  Hifnnderstanding  of  Decree. 

One  who  is  a  party  to  a  suit  and  as  such  charged  with  notice  of  the 
orders  of  the  court  cannot  excuse  himself  when  brought  up  for  viola- 
tion of  the  injunction  by  saying  that  he  was  misinformed  by  hearsay 
as  to  the  nature  and  extent  of  the  order.®*  Nor  do  the  courts  take 
kindly  the  defense  embodied  in  tlie  suggestion  that  the  defendant 
misconstrued  the  decree,®*  especially  where  its  terms  appear  reason- 
ably clear.  A  party  cannot  be  permitted  to  construe  the  decree  to 
suit  himself.  He  is  required  to  obey  it  both  in  the  letter  and  in  the 
spirit.  It  has  been  obser\'ed  that  those  who  undertake  to  see  how 
near  they  can  come  to  doing  the  prohibited  act  without  rendering 
themselves  liable,  are  very  apt  to  overstep  the  bounds.®®  Jfeverthe- 
less,  if  there  seem  to  be  reasonable  grounds  for  the  contention  that 
the  order  was  misunderstood,  the  court  will  forego  the  imposition  of 
the  punitory  fine  and  limit  its  punishment  to  the  assessment  of  com- 
pensatory damages  and  costs.®^ 

§  2486.  Same — ^Instructions  of  Superior. 

It  is  no  excuse  for  the  violation  of  an  injunction  by  a  person 
occupying  a  subordinate  position  that  he  acted  under  the  instructions 

82  Wells,  Fargo  &  Co.  v,  Oregon  etc.  86  Economist  Furnace  Co.  v,  Wronght- 

Co.  (18S4)   19  Fed.  20;  Rodgers  v.  Pitt  Iron  Range  Co.    (1898)    86   Fed.  1011; 

(1898)   89  Fed.  424.  Craig  i\  Fisher    (1873)    Fed.  Gas.  No. 

8S  Worden  v,  Searls  (1887)  121  U.  S.  3,332. 

14,  30  L.  ed.  853,  7  Sup.  Ct.  814.  8^  American  Graphophone  Co.  v,  >Yal- 

84  Atchison  etc.  R.  Co.  r.  Oee  (1905)  cutt   (1808)   8U  Fed.  468, 
139  Fed.  582. 

IB  Economist  Furnace  Co.  t?.  Wrought- 
Ir^  Ranga  Co,  (1908)  86  7e4i  1010. 
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of  a  superior.  As  between  the  order  of  the  court  and  the  order  of  the 
individual  the  former  must  be  followed.®®  That  a  defendant  who  is 
charged  with  the  violation  of  an  injunction  acted  under  the  advice  of 
counsel  is  no  defense,  but  the  circumstance  is  one  that  may  rightly 
be  considered  on  the  question  of  the  extent  of  the  punishment  to  be 
visited  on  him.®' 

§  8487.  Same— New  Hatter  Justifying  Modification  of  Injunction. 

If,  subsequent  to  the  granting  of  an  injunction,  new  matter  arises 
such  as  makes  the  continuance  of  the  injunction  inequitable  or 
unjust,  the  party  aggrieved  should  make  an  application  for  a  modifi- 
cation of  the  injunction  setting  up  such  new  matter.  As  long  as  the 
injunction  remains  he  must  obey  it  in  the  letter  and  in  the  spirit, 
and  he  acts  at  his  peril  in  doing  anything  forbidden  by  the  injunc- 
tion.*o 

1.  MuUer  r.  Henry  (1879)  5  Sawy.  464,  Fed.  Cas.  No.  9,016:  The  defendant 
had  been  enjoined  from  fiUing  up  and  grading  streets  under  a  void  authority 
derived  from  a  certain  board.  After  the  issuance  of  this  preliminary  injunction 
the  board  proceeded  to  pass  another  ordinance  not  subject  to  the  same  defects  as 
the  former,  authorizing  the  same  work  as  before.  The  defendant  thereupon  pro- 
ceeded, under  this  second  authority,  to  do  the  acts  that  had  been  enjoined.  It  was 
held  that  he  was  liable  for  contempt  in  the  violation  of  the  injunction.  Con- 
otding  that  the  new  authority  was  lawful  and  sufficient,  the  proper  way  to  pro- 
ceed was  by  making  application  for  a  modification  of  the  injunction.  Said  Sawyer, 
Circoit  Judge:  *'The  injunction  should  be  obeyed  until  it  is  dissolved  by  the 
authority  which  granted  it.  Undoubtedly,  if  a  proper  showing  were  made,  ff  the 
eourt  were  satisfied  that  the  injunction  should  be  dissolved,  it  would  be  dissolved ; 
but  until  that  is  done,  the  party  himself  has  no  right  to  determine  the  fact  that 
he  has  authority  to  proceed,  in  violation  of  the  injunction  of  this  court,  to  perform 
the  acts  which  have  been  prohibited." 

2.  Rodgen  v.  Pitt  (1808)  80  Fed.  424:  After  an  injunction  had  been  granted 
prohibiting  the  defendant  from  diverting  the  water  of  a  river  so  as  to  deprive  the 
plaintifiT  of  a  certain  flow,  the  defendant  acquired  a  new  and  independent  title  to 
a  water  right  not  in  litigation  in  that  suit,  by  virtue  of  which  acquisition  he 
insisted  that  he  now  had  a  better  title  to  that  water  than  the  plaintiff.  It  was 
held  that  this  gave  him  no  ground  for  violating  the  preliminary  innjunction  in 
question.  He  should  set  up  a  new  title  and  ask  for  a  modification  of  the  injunc- 
tion. The  court  observed :  **  The  defendant  in  this  case  was  bound  to  obey  the 
injunction,  and,  when  he  interfered  with  the  court's  order,  he  was  acting  at  his 
peril.  He  certainly  ought  not  to  have  acted  upon  his  own  judgment  as  to  what 
his  rights  were,  when  it  was  manifest  that  his  acts  would,  at  least,  amount  to  a 

88  8ickels  v.  Borden  (1867)  Fed.  Cas.  so  Bowers  v.  Von  Schmidt  (1898)  87 
Xo.  12333.  Fed.  203. 

sfUfanan  v.   Bitter    (1806)    72  Fed. 
1006. 
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technical  violation  of  the  tenns  of  the  injunction.    It  was  not  for  him  to  set  up 
his  own  opinion  as  to  the  meaning  and  effect  of  the  injunction.' 


n 


§  8488.  Intention  as  Affecting  Onilt  of  Contemner. 

A  defendant  who  deliberately  does  the  prohibited  act  will  not  be 
permitted  to  excuse  himself  by  alleging  that  he  had  no  intention  to 
violate  the  injunction.**  "  The  belief,  motive,  or  intent  of  the 
defendant  not  to  violate  the  injunction  does  not  excuse  him  if  in  fact 
his  acts  resulted  in  a  violation  of  it  The  breach  of  the  injunction 
consists  in  doing  the  forbidden  thing,  and  not  in  the  intention  with 
which  it  is  done."**  The  rule  as  to  intention  here  is  analogous  to 
that  which  prevails  in  prosecution  for  crime:  the  intent  required  to 
be  proven  is  not  an  intent  to  violate  the  law,  or  the  order  of  the  court, 
but  to  do  the  act  that  the  law  or  order  of  the  court  forbids.®' 

The  absence  of  an  intention  to  violate  the  injunction  is  relevant 

only  on  the  question  of  the  amount  of  punishment.*^ 

« 

§  2489.  Total  Want  of  Jurisdiction  Available  as  Defense. 

The  rule  prohibiting  the  party  against  whom  contempt  proceedings 
are  instituted  from  questioning  the  propriety  and  regularity  of  the 
order  granting  the  injunction  applies  in  every  case  where  the  court 
acquires  essential  jurisdiction  of  the  cause  and  does  not  exceed  its 
powers.  If  a  court  has  no  power  to  grant  an  injunction  in  the  first 
instance,  its  order  is  totally  void;  and  the  defendant  cannot  be 
punished  for  contempt  in  the  violation  of  such  injunction.  Conse- 
quently it  is  always  permissible  to  show,  upon  process  of  contempt, 
that  the  court  granting  the  order  had  no  jurisdiction  of  the  suit;  and 
if  the  court  granting  the  injunction  essays  to  punish  a  person  for 
refusing  to  obey  it,  its  action  in  this  regard  is  subject  to  collateral 
attack  upon  habeas  corpus  proc^dings  in  the  appellate  courts.** 

91  SUteler  v.  California  Nat.  Bank  U.  S.  v.  Keokuk  (1867)  6  WaU.  514,  18 
(1806)  77  Fed.  43.  L.  ed.   933;    RiggB   t?.  Johnson  County 

•  iRodgers  r.  Pitt  (1898)  89  Fed.  424,  (1867)  6  Wall.  166,  18  L.  ed.  768; 
429.  Pennsylvania   r.   Wheelinjf  etc.   Bridge 

»«  Economist  Furnace  Co.  v.  Wrought-  Co.  (1865)  18  How.  421,  16  L.  ed.  436; 
Iron  Range  Co.  (1898)  86  Fed.  1011.  Ea  p.  Rowland    (1882)    104  U.  S.  604, 

»<  Atlantic  Giant-Powder  Co.  v.  Ditt-  26  L.  ed.  861;  U.  S.  t?.  Agler  (1894)  62 
mar  Powder  Co.  (1881)  9  Fed.  316;  Fed.  824;  U.  S.  r.  Debs  (1894)  64  Fed. 
Pokegama  etc.  Co.  t\  Klamath  River  739;  American  Lighting  Co.  v.  Pub. 
etc.  Co.  (1898)  86  Fed.  638.  Service  Corp.  (1904)  134  Fed.  129;  U.  S. 

9iln  re  Ayers   (1887)   123  U.  S.  443,   r.  Atchison  etc.  R.  Co.   (1905)   142  Fed. 
31  L.  ed.  216;  In  re  Sawyer  (1887)   124   176;  Ea  p.  Robinson    (C.  C.  A.;   1906) 
U.  8.  200,  31  L.  ed.  402 ;  Ea  p.  Terry   144  Fed.  836,  76  C.  C.  A.  663. 
(1888)    128  U.  S.  289,  32  L.  ed.  406; 
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1.  Ex  p.  Fish  (1885)  113  U.  S.  713,  718,  28  L.  ed.  1117,  1119,  6  Sup.  a.  724, 
726;  "When,  however,  a  court  of  the  United  States  undertakes  by  its  process  of 
contempt  to  punish  a  man  for  refusing  to  comply  with  an  order  which  that 
court  had  no  authority  to  make,  the  order  itself,  being  without  jurisdiction,  is 
▼old,  and  the  order  punishing  for  contempt  is  equally  void.  It  is  well  settled 
now  in  the  jurisprudence  of  this  court  that  when  the  proceedings  for  contempt  in 
such  a  case  result  in  imprisonment,  this  court  will,  by  its  writ  of  habeas  corpus, 
discharge  the  prisoner." 

2.  In  re  Batoyer  (1888)  124  U.  S.  200,  8  Sup.  Ct  482,  31  L.  ed.  402:  One 
Parsons,  who  claimed  to  have  been  elected  police  judge  of  a  certain  city,  filed  a 
bill  in  equity  in  the  United  States  circuit  court,  praying  for  an  injunction  to 
restrain  the  mayor  and  councilmen  of  the  city  from  proceeding  further  with 
certain  charges  against  him,  or  taking  any  vote  on  the  report  of  the  committee 
declaring  the  office  of  police  judge  vacant,  or  appointing  any  person  to  fill  that 
office.  A  temporary  restraining  order  was  issued  accordingly,  which  the  n^yor 
and  council  failed  to  obey.  They  were  cited  for  contempt,  found  guilty  and 
adjudged  to  pay  a  fine  and  in  default  to  stand  conunitted  to  the  custody  of  the 
marshal.  On  writ  of  habeas  corpus  the  jurisdiction  of  the  circuit  court  over  the 
subject-matter  of  the  suit  was  challenged.  The  supreme  court  held  that  the  cir- 
cuit court  was  without  jurisdiction  to  entertain  the  bill  and  that  consequently  a 
person  who  disobeyed  the  restraining  order  was  not  subject  to  punishment  as  for 
a  contempts  The  court  pointed  out,  however,  that  the  mere  fact  that  a  court  of 
equity  assumes  jurisdiction  when  there  is  a  remedy  at  law  does  not  deprive  its 
injunction  of  full  force  and  effect.  In  order  to  render  the  injunction  void,  the 
situation  must  be  such  that  the  court  of  equity  has  no  jurisdiction  whatever. 


If  a  court  has  no  jurisdiction  at  the  time  the  restraining  order  is 
granted,  the  subsequent  passage  of  a  statute  giving  jurisdiction  over 
such  matters  does  not  vitalize  the  original  restraining  order  so  as  to 
enable  the  court  to  punish  the  defendant  for  a  violation  of  the 
restraining  order.®® 

§  2480.  Collateral  Attack  on  Turisdiction  Not  Permitted. 

If  jurisdiction  is  sufficiently  made  to  appear  in  the  pleadings,  and 
there  is  nothing  in  the  record  to  show  a  lack  of  jurisdiction  on  the 
part  of  the  court,  one  who  is  brought  up  in  contempt  proceedings 
cannot,  upon  habeas  corpus,  show  that  the  jurisdiction  did  not  exist. 
Parties  to  such  a  collateral  proceeding  are  bound  by  the  jurisdictional 
averments  in  the  main  suit.®^ 


»•  U.  S. «.  Atchison  etc.  R.  Co.  (1905)    41  L.  ed.  1112;   W.  B.  Conkey  Co.  f. 
142  Fed.  176.  Russell  (1001)  111  Fed.  417. 

t7  In  re  Lennon  (1S97)  166  U.  S.  563, 
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§  2491.  Seoitali  of  Order. 

An  order  or  decree  ftdjudging  one  to  be  in  contempt  for  the  violation 
of  an  injunction  and  imposing  a  punishment  therefor  need  not  recite 
that  the  injunction  which  was  violated  was  a  lawful  one.®® 

Where  the  act  constituting  the  violation  of  an  injunction  is  set 
forth  with  sufficient  particularity  in  the  affidavit  and  other  papers, 
the  order  adjudging  the  defendant  to  be  guilty  of  the  ^'  contempt 
alleged  "  is  sufficient  without  defining  the  act  more  specifically.  All 
that  is  necessary  is  that  the  various  proceedings  and  orders  should  be 
so  related  and  connected  as  to  determine,  by  reference,  the  meaning 
of  the  general  expression.^® 

Punishment  of  Contempt. 

§  8482.  No  Suspension  of  Punisliment  Allowed. 

The  order  imposing  a  fine  or  ordering  imprisonment  for  the  viola- 
tion of  an  injunction  need  not,  and  ordinarily  will  not,  be  suspended 
imtil  the  final  disposition  of  the  cause.  The  person  on  whom  such 
punishment  is  laid  has  his  immediate  right  of  appeal,  and  he  is  there- 
fore in  no  position  to  insist*  on  the  suspension  of  the  order.^^ 


§  2483.  Punishment  by  Fine  or 

Upon  adjudging  a  party  to  be  guilty  of  a  contempt,  the  court  has 
authority  to  impose  a  punishment  consisting  either  of  a  fine  or  of 
imprisonment.^®^  It  cannot  impose  a  punishment  consisting  of  both 
a  fine  and  imprison  me^;  but  where  an  order  imposes  both  penal- 
ties, the  offender  is  not  entitled  to  his  discharge,  until  he  has  satisfied 
at  least  one  of  the  penalties,  by  either  paying  the  fine  or  undergoing 
the  imprisonment  imposed  by  the  court*®* 

The  order  imposing  the  penalty  may  be  in  the  alternative,  or  if 
may  be  drawn  conditionally,  as  that  the  party  shall  be  committed  to 
prison  unless  by  a  certain  day  he  shall  pay  the  stated  fine.  In  such 
case  there  is  no  commitment  or  imprisonment  if  the  fine  is  paid,  and 
the  penalties  are  not  cumulative.*®' 

9S  Fischer  v.  Hayes    (1881)    6  Fed.       lor^^  p.  Robinson   (1873)    1»  WaU. 
63.  505,  22  L.  ed.  205;  U.  8.  V.  Atchison  etc. 

99  Fischer  f>.  Hayes  (1881)  6  Fed.  63,  R.  Co.  (1883)  16  Fed.  853;  In  re  Boone 
70.  (1897)    83   Fed.   948;    U.   S.  v.  Qreen 

100  Westinghouse   Air    Brake    Go.  v,    (1898)  85  Fed.  859. 

Christensen  Engineering  Co.  (1903)  123  los^o^  p.  Davis  (1901)  112  Fed.  139. 
Fed.  032.  See  Gonld  t'.  Sessions  (1895)  los  Fischer  v.  Hayes  (1881)  6  Fed. 
67  Fed.  163.  14  C.  C.  A.  366.  71. 
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§  S484.  Fine  against  Corporation — ^Voluntary  Society. 

A  fine  may  be  awarded  against  a  corporation,  and  the  court  is  not 
confined  to  the  remedy  against  the  corporate  officers.*^*  But  the 
ofScers  can  of  course  be  punished  also.^®' 

In  contempt  proceedings  for  the  violation  of  an  injunction  granted 
against  a  voluntary  association  of  workmen  and  individuals  who  arc 
members  of  it,  a  fine  cannot  be  assessed  against  the  association  itself, 
though  it  is  specially  named  as  a  defendant,  and  its  officers  formally 
put  in  an  appearance  for  it^®* 


§  8485.  Criminal  and  Civil  Element  in 

In  assessing  a  fine  for  the  violation  of  an  injunction  two  quite 
different  factors  frequently  have  to  be  taken  into  consideration, 
namely,  (1)  the  vindication  of  the  court  and  its  process,  and  (2)  the 
compensation  of  the  party  injured  by  the  violation  of  the  injunction. 
The  first  factor  is  of  a  purely  criminal  or  punitive  character.  Where 
the  person  alleged  to  be  in  contempt  is  not  an  actual  party  to  the 
suit  nor  a  confederate  with  such,  but  is  attached  simply  for  obstruct- 
ing the  process  of  the  court,  the  proceeding  is  wholly  criminal  and  the 
compensatory  element  cannot  be  involved.  But  where  the  alleged 
contemner  is  a  party  to  the  suit,  the  proceedings  partake  both  of  a 
punitive  and  civil  character  and  both  elements  may  well  be  taken 
into  consideration  in  assessing  the  fine.  Accordingly  it  will  be  foimd 
that  the  courts  in  this  latter  class  of  cases  frequently  assess  part  of  the 
fine  as  a  criminal  penalty  and  the  other  part  as  compensatory  damages 
in  favor  of  the  party  aggrieved.  It  will  thus  be  seen  that  in  so  far  as 
the  adjudication  of  a  fine  imposes  a  penalty  in  favor  of  the  govem- 
ment»  it  is  a  criminal  judgment ;  and  in  so  far  as  it  imposes  a  fine  in 
favor  of  the  adverse  party  in  reparation  for  his  loss  and  damage,  it  is 
a  civil  judgment*®^ 

!•<  U.    S.    V,    Memphis    ete.    R.    Co.  individual  officers  were  not  mentioned, 

( 1881 )  6  Fed.  237.  but  it  appeared  that  they  were  in  court 

10 s  American  Construction  Co.  f.  in  that  cause.  An  objection  to  the  mo- 
Jacksonville  ete.  Go.  (1802)  52  Fed.  937;  tion  on  the  ground  that  it  did  not  spec- 
In  a  suit  against  a  railroad  company  ify  the  names  of  the  individual  officers 
an  injunction  had  been  granted  restrain-  was  overmled,  since  a  proper  order  for 
ing  said  company,  its  officers,  agents,  the  attachment  could  be  made  from  the 
attorneys,  servanis,  and  employees,  from  record. 

doing  certain  acts.    A  motion  for  an  at-       io<  Allis-Chalmers  Co.  v.  Iron  Mold- 

tachment  for  violation  of  the  injunction  ers'  l^nion   (1006)   150  Fed.  155,  184. 
specified   the  company  and   its  officers       iot /»  re  Chiles  (1874)  22  WaH.  168, 

as  the  offenders,  and  Jjniy^  an  attach-  22  L.  ed.  822. 
ment  against  them.    The  names  of  the 
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§  2486.  Mode  of  Seyiew  in  Appellate  Court. 

This  discrimination  between  the  two  factors  involves  the  further 
principle  that,  in  so  far  as  the  judgment  is  civil  and  contemplates  the 
giving  of  compensatory  damages,  it  is  subject  to  review  on  appeal  in 
the  equity  suit ;  while  in  so  far  as  it  is  punitory,  it  is  subject  to  review 
only  by  writ  of  error.  The  strict  application  of  this  rule  would,  how- 
ever, be  found  to  operate  with  inconvenience,  inasmuch  as  it  would 
not  be  practicable  nor  desirable  to  resort  to  the  separate  methods  of 
procedure  in  a  case  where  the  fine  involves  both  elements.  Conse- 
quently it  is  held  that  where  the  fine  in  a  given  case  embraces  both 
elements,  it  may  be  reviewed  as  to  the  compensatory  feature  even  on 
a  writ  of  error.  In  other  words,  whatever  the  method  adopted  is,  there 
should  not  be  a  partial  review.  ^^* 

§  2487.  Considerations  Affeotintr  Amount  of  Compensatory  Fine. 

In  assessing  a  compensatory  fine  the  court  has  ample  discretion. 
It  may,  if  it  sees  fit,  award  a  round  sum,  not  based  on  any  proved 
items  of  loss  or  expense,  but  intended  roughly  to  cover  probable  less 
and  expenses.  It  has  been  held  that  when  a  fine  is  imposed  by  way 
of  indemnity,  it  should  not  exceed  the  actual  loss  incurred  by  the  vio- 
lation of  the  injunction,  including  the  expenses  of  the  proceedings 
necessitated  in  presenting  the  offense  for  the  judgment  of  the  court 
And  there  should  usually  be  some  evidence  before  the  court  as  to  what 
those  expenses  are.*®*  For  specific  instances  where  the  courts  have 
awarded  the  whole  or  a  part  of  the  fine  to  the  injured  party,  and  for 
illustrations  of  the  amounts  that  have  been  considered  proper  under 
different  circumstances,  the  reader  is  referred  to  the  cases  cited 
below.**®  The  court  will  order  a  reference  to  ascertain  the  loss, 
expense,  or  injury  suffered  by  the  plaintiff  by  reason  of  the  violation 
of  the  injunction,  if  this  course  seems  desirable.***     . 

108  Matter  of  Christensen  Eng.  Co.  Sewing  Machine  Co.  (ISSl)  0  Fed.  008; 
(1904)  194  U.  S.  458,  48  L.  ed.  1072;  In  re  Tift  (1881)  11  Fed.  463;  Searls  V. 
Christensen  Eng.  Co.  i\  Weatinghouae  Worden  (1882)  13  Fed.  716;  /n  re  North 
etc.  Co.  (C.  C.  A.;  1905)  136  Fed.  781,  Bloomfield  etc.  Co.  (1881)  27  Fed.  796; 
68  C.  C.  A.  476.  Indianapolis    Water    Co.    v.    American 

109  Christensen  Eng.  Co.  v.  Westing-  etc.  Co.  (1896)  75  Fed.  972;  CaUanan 
house  Air  Brake  Co.  (C.  C.  A.;  1906)  v.  Friedman  (1900)  101  Fed.  321;  Gary 
135  Fed.  782,  68  C.  C.  A.  476  {modifying  Mfg.  Co.  v.  Acme  etc  Co.  (1901)  106 
(1904)    130  Fed.  735).  Fed.  873,  48  C.  C.  A.  118;  Indianapolis 

iioDoubledav  r.   Sherman    (1870)    8  etc.   Co.   v.    Consolidated   Traction   Co. 

Blatchf.  46,  Fed.  Cas.  No.  4,020;  Ready  (1903)   126  Fed.  247. 

Roofing  Co.  V.  Taylor  (1878)  15  Blatchf.  m  Welis,  Fargo  ft  Co.  p.  Oregon  etc 

94,  Fed.  Cas.  No.  11,613;  In  re  Mullee  R.  Co.  (1884)  19  Fed.  20. 
(1869)  7  Blatchf.  23;  Macaulay  9.  White 
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§  8488.  Disposition  of  Compensatory  Fine. 

Where  a  compensatory  fine  is  assessed  it  will  be  ordered  to  be  paid 
to  the  clerk  for  the  use  of  the  plaintiff.**^ 

§  2488.  Discretion  as  to  Amount  of  Punitory  Fine. 

The  amount  of  the  punitory  fine  that  should  be  assessed  in  favor 
of  the  government  against  a  party  violating  an  injunction  is  much 
more  largely  a  matter  of  pure  discretion  than  is  the  amount  of  the  fine 
assessable  in  favor  of  the  injured  party  for  purposes  of  indemnifi- 
cation only.  As  there  is  no  strict  criterion  for  determining  the 
amount  of  the  punitory  fine,  the  action  of  the  court  of  first  instance 
will  rarely  be  reviewed,  and  never  unless  the  amount  is  clearly 
excessive,^^* 

§  2500.  Disposition  of  Compensatory  and  Punitory  Fines  on  AppeaL 

A  compensatory  fine  assessed  in  the  circuit  court  must  be  remitted^ 
when  the  case  is  taken  up  on  appeal  and  the  appellate  court  decides 
against  the  right  of  the  plaintiff  on  the  case  made  in  llie  bill.  But  the 
punitory  fine  assessed  as  a  punishment  for  the  contempt  in  its  crim- 
inal aspect  will  be  allowed  to  stand;  or  the  lower  court  will  be  per- 
mitted on  remandment  of  the  cause  to  impose  such  fine,  in  its  dis- 
cretion. 

Worden  v.  Searls  (1887)  121  U.  8.  14,  30  L.  ed.  853,  7  Sup.  Ct.  814:  In  a  suit 
for  the  infringement  of  a  patent  a  preliminary  injunction  had  been  granted.  The 
defendant  was  then  brought  up  for  a  violation  thereof  and  a  fine  was  imposed  on 
him.  Upon  appeal  the  supreme  court  reversed  the  decree  and  directed  that  the 
bill  be  dismissed.  The  contempt  proceedings  in  the  lower  court  were  taken  and 
entitled  in  the  main  suit,  and  the  fine  assessed  against  the  defendant  for  contempt 
was  chiefly  composed  of  an  item  consisting  of  profits  obtained  by  the  defendant 
from  the  prohibited  sales.  The  supreme  court  held  that  as  this  item  was  an 
incident  of  the  suit  the  right  of  the  plaintiff  to  recover  the  same  was  dependent 
on  the  right  to  the  injunction.  Hence,  as  the  supreme  court  had  found  against 
the  plaintiff  on  this  issue,  he  could  not  recover  that  part  of  the  fine.  Accordingly, 
the  judgment  in  respect  to  the  fine  was  reversed,  without  prejudice  to  the  right 
of  the  lower  ooort  to  punish  the  oootempt  as  respects  its  criminal  character. 

§  2S01.  Nominal  Damages. 

Where  the  violation  of  the  injunction  is  merely  technical  and  the 
proceedings  are  brought  only  to  test  the  legal  rights  nominal  damages 
have  been  allowed.^  ^^     Such  damages  are  also  sometimes  awarded 

lit  Economist   Furnace   Company  v*  Westinghouse  Air  Brake  Co,  (G.  0.  A.; 
Wronght-Iron  Range  Go.  (1898)  86  Fed.  1905)  68  C.  C.  A.  476,  136J*ed.  780. 
1010.  "*  Central  Trust  Go.  v.  Wabash  etc. 

US  GhrLsttnsen    Engineering    Co.    v.  R.  Co.  (1898)  132  Fed.  682^   See  Bogen 
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when  the  violation  was  not  deliberately  committed  but  was  due  to 
ignorance  or  mistake.^  ^^ 

§  2602.  When  Oompeniatory  Damages  Alone  Allowed. 

Where  the  party  violating  an  injunction  is  guilty  of  no  bkd  faith 
punitory  damages  will  not  be  assessed,  though  compensatory  dam- 
ages may  be  awarded.*  **  But  a  guilty  party  will  always  be  charged 
with  the  actual  costs.*  *^ 

§  260S.  Mitigating  Cironmstanoos. 

That  the  contemner  acted  upon  advice  of  counsel  in  doing  an  act 
that  amounts  to  violation  of  an  injunction  is  not  a  good  technical 
defense  to  the  contempt  proceedings,**®  but  inasmuch  as  the  matter 
of  fixing  the  punishment  is  within  the  discretion  of  the  court,  the  con- 
sideration that  the  party  accused  of  the  contempt  acted  honestly  and 
under  the  bona  fide  advice  of  competent  counsel  is  usually  given  a 
just  and  proper  weight.  It  goes  of  course  to  mitigate.***  The 
circumstance  that  the  accused  acted  in  entire  good  faith  is  especially 
cogent  in  case  of  those  who  occupy  fiduciary  relations  and  who  there- 
fore are  in  no  position  to  be  personally  benefited  by  the  alleged  vio- 
lation of  injimction.*** 

§  2604.  Authority  of  President  to  Pardon  and  Remit  Punishment 

A  person  adjudged  guilty  of  a  criminal  contempt  in  disobeying  an 
injunction  may  be  pardoned  by  the  President,  and  his  fine  or  other 
punishment  remitted.***  But  in  so  far  as  the  punishment  is  imposeil 
by  the  court  in  respect  of  the  civil  wrong,  and  for  the  benefit  of  the 
party  intended  to  be  protected  by  the  injunction,  it  does  not  fall 
within  the  pardoning  power  of  the  President,  but  remains  exclusively 
within  the  control  of  the  court  by  which  the  punishment  was 
imposed.*** 

V.  ritt  (1S98)  80  Fed.  425,  430;  Dins-  v.    Klamath    River    Lumber    etc.    Co. 

more  t\   Louisville  etc.   R.   Cu.    (1880)  (1898)  86  Fed.  538;  Callanan  r.  Fried- 

3  Fed.  503.  man  (1000)   101  Fed.  321;  Dinsmore  v, 

ii^Morss   V.  Domestic   Sewing-Maoh.  LouisTille   etc.   R.    Co.    (1880)    3   Fed. 

Co.  (1880)  38  Fed.  482.  603;  Carstaedt  r.  United  States  Corset 

n«Champlain  Const  nirtion  Co.  v.  O'-  Co.  (1876)  Fed.  Cas.  No.  2,468. 

Brien  ( 1001 )  107  Fed.  333;  Indianapolis  ISO  Vose  17.  Internal  Imp.  Fund  (1875) 

etc.  Traction  Co.  v.  Consolidated  Trac-  2  Woods  647,  Fed.  Cas.  No.  17,008. 

tion  Co.   (1903)   126  Fed.  247,  250.  iii/»  re  Mullee  (I860)  Fed.  Cas.  No. 

iiTComly  t7.  Buchanan  (1897)  81  Fed.  9,911,  7  Blatchf.  23;  Fischer  v.  Hayes 

68.  (1881)   6  Fed.  63. 

118  Atlantic  Giant  Powder  Co.  r.  Ditt-  i«2  In  re  Nevitt  (C.  C.  A.;  1902)  117 
mar  Powder  Co.  (1881)  9  Fed.  316;  Ul-  Fed.  453,  54  C.  C.  A.  622;  Fischer  v. 
man  r.  Ritter  (1896)  72  Fed.  1000.  Hayes    (1881)    7   Fed.   96;    Hendryx  v. 

119  Pokegama  Sugar-Pine  Lumber  Co.  Fitzpatrick   (1884)  10  Fed.  811. 
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2547.  Prayer  for  Receiver — Appointment  on  Motion  of  Court. 

2548.  Application  on  Petition  or  Motion. 

2549.  Notice  of  Application  for  Receiver. 

2550.  Notice  to  Persons  Not  Parties  to  Suit. 

2551.  Appointment  on  Ex  Parte  Application. 

2552.  Right  of  Defendant  to  Be  Subsequently  Heard. 

2553.  Hearing  on  Application  for  Receiver. 

2554.  Plaintiff's  Showing. 

2555.  Defendant's  Showing. 

2556.  Weight  of  Answer. 

2557.  Failure  to  File  Replication. 

2558.  Irregularities  as  Affecting  Validity  of  Receivership  Proceedings. 

2559.  Appointment  of  Receiver  Not  Subject  to  Collateral  Attack. 

2560.  Discretion  of  Court  as  Regards  Terms  and  Conditions. 

2561.  Condition  Assumed  by  Stipulation. 

2562.  Interlocutory  Character  of  Order  Appointing  Receiver. 

2563.  Appeal  from  Order  Appointing  Receiver. 

Scope  of  Receivership. 

2664.    Properly  Included  in  Receivership. 

2566.    Nature  of  Property  That  May  Be  Put  in  Hands  of  Receiver. 

2566.    Order  Extending  Scope  of  Receivership. 

General  Effect  and  Incidents  of  Appointing  Receiver. 

2667.  Effect  of  Receivership  on  Corporate  Existence  and  Corporate  Uabflity. 

2568.  Election  of  Corporate  Officers. 

2569.  Effect  of  Receivership  on  Pending  Suits. 
2670.  When  Pending  Suit  Abates. 

2571.  Making  Receiver  Party  to  Pending  Suit. 

2572.  Receiver  Concluded  by  Prior  Steps  in  Litigation. 

2573.  Right  of  Receiver  to  Counterclaim  or  Set  OtT  ai^niiist  Iiitervenor. 

Receivership  in  Oeneral. 

§  2605.  Eeoeiver  Defined* 

A  receiver  is  an  oiBcer  of  the  court  through  whom  the  court,  by 
virtue  of  its  jurisdiction,  equitable  or  statutory,  takes  possession  of 
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any  property  that  may  be  the  subject  of  a  suit,  preserves  it  from  waste 
or  destruction,  secures  and  collects  the  proceeds,  and  ultimately  dis- 
poses of  the  same  according  to  the  rights  of  those  entitled  thereto, 
"whether  they  are  regular  parties  in  the  cause  or  whether  they  only 
come  before  the  court  upon  petition,  in  seasonable  time  and  in  due 
course  of  proceeding,  to  assert  and  establish  their  claims.^  In  the 
English  practice,  when  a  person  is  appointed  for  the  purpose  of  con- 
ducting or  superintending  a  business,  as  well  as  for  the  purpose  of 
receiving  and  holding  property,  he  is  denominated  a  manager  or  a 
receiver  and  manager.*  But  according  to  the  usage  in  America,  a 
person  is  called  a  receiver  whether  he  is  appointed  for  the  purpose 
of  holding  property  or  for  the  further  purpose  of  conducting  an  enter- 
prise, such  as  is  involved  in  the  operation  of  a  railroad.^ 

The  appointment  of  a  receiver  constitutes  one  of  the  most  efFec- 
tive,  not  to  say  drastic,  remedies  known  to  chancery  proceedings.  It 
is  exclusively  a  conservative  remedial  process.  In  this  respect  it  is 
unlike  the  remedy  of  injunction.  Injunction  is  a  head  of  equitable 
relief,  as  well  as  a  remedial  process,  and  an  injunction  may  be  made  a 
feature  of  the  final  decree,  but  receivership  proceedings  necessarily 
terminate  when  the  suit  is  at  an  end  and  when  the  property  that  is 
the  subject  matter  of  the  suit  has  been  rightly  disposed  of  under  the 
orders  of  the  court. 

§  2806.  Power  of  Court  to  Appoint  Beceiver. 

The  authority  to  appoint  a  receiver  resides  in  all  courts  exercising 
equity  powers  and  having  jurisdiction  of  any  property  that  needs  to 
be  preserved  pending  a  litigation.  As  regards  the  federal  courts,  the 
authority  is  most  commonly  exercised  by  the  circuit  court,  as  a  court 
of  first  instance,  but  in  a  proper  case  the  appellate  court  may  also 
exercise  the  power.  However,  the  supreme  court  will  not  appoint  a 
receiver,  on  appeal,  during  the  pendency  of  a  foreclosure  suit  in  that 
conrt,  except  under  unusual  conditions.^ 

1  See  23  Am.  &  Eng.  Enc.  of  Law  (2d  timore  Building  etc.  Ass'n  v.  Alderson 

ed.)  p.  1000;  Beverley  v.  Brooke  (1847)  (1900)    39  G.  G.  A.  609,  00  Fed.  489, 

4  Gratt.  187,  208.  495. 

The  suggestion  that  a  receivership  is  23  Dan.  Ch,  Pr.  462. 

an  office  and  that  the  receiver  is  an  of-  >  The  term   commissioner  has   some- 

ficer  of  the  court  is  not  to  be  taken  too  times  been  used  to  indicate  the  person 

literally.     It  has  been  observed  that  a  or  officer  who  is  appointed  with  the  pow- 

Tvceivership  is  more  in  the  nature  of  a  ers  of  a  receiver  to  take  possession  of 

condition  tnan  an  office.    It  is  a  means  property  pending  a  litigation.    See  Gunn 

by  which  the  court  of  equity  protects  0.  Ewan  (C.  G.  A.;  1899)  93  Fed.  80, 

property  tsJcen  into  its  custody,  and  the  35  G.  G.  A.  213. 

office  of  a  receiver  (if  it  can  properly  4  Pacific  Railroad  Go.  v.  Missouri-Pac- 

be  called  an  office)  exists  whenever  and  ific  lUUrofid  (1877)  95  U«  8.  1»  24  L.  ed. 

wherever  the  appointment  is  made    Bal-  347. 
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§  2607.  Nature  and  Scope  of  BeceivecBhip  Proceedings. 

The  nature  and  functions  of  the  office  of  receiver  have  been  8o 
often  and  so  fully  described  hj  the  courts,  in  judicial  opinions,  that 
there  is  no  propriety  in  attempting  any  new  and  original  account  of 
it  here.  The  foUowing  cases  and  the  quotations  made  from  the 
opinions  therein  of  the  several  courts  will  be  ample  for  our  purposes. 

1.  Booth  V.  Clark  (1864)  17  How.  331,  15  L.  ed.  167:  Mr.  Justioe  Wayne 
described  8ome  ol  the  chief  characteristics  of  the  office  of  receiver  in  the  following 
words,  which  have  been  judicially  quoted  many  times :  ''  A  receiver  is  an  indif- 
ferent person  between  parties,  appointed  by  the  court  to  receive  the  rents,  iaaues, 
or  profits  of  land,  or  other  thing  in  question  in  this  court,  pending  the  suit, 
where  it  does  not  seem  reasonable  to  the  court  that  either  party  should  do  it. 
...  He  is  an  officer  of  the  court ;  his  appointment  is  provisional.  He  is  appointed 
in  behalf  of  all  parties,  and  not  of  the  complainant  or  of  the  defendant  only.  He 
is  appointed  for  the  benefit  of  all  parties  who  may  establish  rights  in  the  cause." 

2.  Davis  17.  Gray  (1872)  Id  Wall.  217,  21  L.  ed.  462:  In  the  course  of  a  brief 
and  accurate  disquisition  on  the  nature  of  the  office  of  receiver,  Mr.  Justice 
Swayne  said :  **  A  receiver  is  appointed  upon  a  principle  of  justice  for  the  bene- 
fit of  all  concerned.  Every  kind  of  property  of  such  a  nature  that,  if  l^gal,  it 
might  be  taken  into  execution,  may,  if  equitable,  be  put  into  his  possession.  Hence 
the  appointment  has  been  said  to  be  an  equitable  execution.  He  is  virtually  a 
representative  of  the  court,  and  of  all  the  parties  in  interest  in  the  litigation 
wherein  he  is  appointed.  He  is  required  to  take  possession  of  property  as  directed, 
because  it  is  deemed  more  for  the  interests  of  justice  that  he  should  do  so  than 
that  the  property  should  be  in  the  possession  of  either  of  the  parties  in  the 
litigation.  He  is  not  appointed  for  the  benefit  of  either  of  the  parties,  but  of  all 
oonoemed.  Money  or  property  in  his  hands  is  in  custodia  leffis.  He  has  only 
such  power  and  authority  as  are  given  him  by  the  court  and  must  not  exceed  the 
prescribed  limits.  The  court  will  not  allow  him  to  be  sued  touching  the  property 
in  his  charge,  nor  for  any  malfeasance  as  to  the  parties,  or  others,  without  its 
consent;  nor  will  it  permit  his  possession  to  be  disturbed  by  force,  nor  violence  to 
be  offered  to  his  person,  while  in  the  discharge  of  his  official  duties." 

3.  Beverly  v.  Brooke  (1847)  4  Gratt.  208:  "The  receiver  appointed  is  the 
officer  and  representative  of  the  court,  subject  to  its  ordero,  accountable  in  such 
manner  and  to  such  persons  as  the  court  may  direct,  and  having  in  his  character 
of  receiver  no  personal  interest  but  that  arising  out  of  his  responsibility  for  the 
correct  and  faithful  discharge  of  his  duties.  It  is  of  no  consequence  to  him  liow, 
or  when,  or  to  wh(xn,  the  court  may  dispose  of  the  funds  in  his  hands,  provided 
the  order  or  decree  of  the  court  furnishes  to  him  a  sufficient  protection.  Thd 
order  of  appointment  is  in  the  nature,  not  of  an  attachment,  but  a  sequestration : 
it  gives  in  itself  no  advantage  to  the  party  applying  for  it  over  other  claimants; 
and  operates  prospectively  upon  rents  and  profits  which  may  come  to  the  hands 
of  the  receiver,  as  a  lien  in  favor  of  those  interested,  according  to  their  rights 
and  priorities  in  or  to  the  principal  subject  out  of  which  those  rents  and  profits 
iflnue.  In  the  exercise  of  this  summary  jurisdiction,  a  court  of  equity  reverses,  in 
ft  grtftt  measure,  its  ordinary  course  of  administering  justice;  beginning  at  the 

fQ4  ftB4  ItT^rinf  upon  tbs  propsrt^  a  kind  ol  isittltaUs  tifoutioai  fa^  wUob  it 
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makes  a  general  instead  of  a  specific  appropriation  of  the  Issues  and  profits,  and 
afterwards  determining  who  is  entitled  to  the  benefit  of  its  quasi  process.  But 
acting,  as  it  often  must  of  necessity,  before  the  merits  of  the  cause  have  been 
f ullj  developed,  and  not  unf requently  when  the  proper  parties  in  interest  are  not 
all  before  the  court,  it  proceeds  with  much  caution  and  circumspection,  in  order 
to  avoid  disturbing  unnecessarily  or  injuriously  legal  rights  and  equitable 
priorities.'' 


§  2608.  General  and  Special  Xeceiven. 

A  general  receiver  is  appointed  to  take  charge  of  all  the  property  of 
the  defendant  within  the  jurisdiction.  The  special  receiver'is  one 
who  is  appointed  to  take  charge  of  the  particular  property  in  litiga- 
tion,  less  than  the  whole  estate  of  the  debtor.  A  receiver  in  foreclo- 
sure proceedings  is  a  special  receiver  where  the  mortgage  does  not 
cover  all  the  debtor^s  property.'  A  special  receiver  is  sometimes 
appointed  in  a  proceeding  where  there  is  also  a  general  receiver.  In  a 
case  where  a  general  receiver  had  been  appointed  for  a  corporation,  a 
special  receiver  was  appointed  to  sue  for  and  collect  obligations  which 
were  due  exclusively  to  the  creditors  and  which  were  of  such  nature 
that  they  could  not  be  enforced  by  the  general  receiver  of  the  corpo- 
ration.* 

§  2S09.  Temporaiy  and  Permanent  Beceivers. 

Receivers  are  also  either  temporary  or  permanent.  Temporary 
receivers  are  sometimes  appointed,  where  large  interests  are  involved, 
to  act  until  permanent  receivers  are  chosen  and  put  in  charge.  The 
temporary  receiver  will  usually  be  continued  as  permanent  receiver 
unless  good  reason  to  the  contrary  appears.^ 

Instead  of  naming  one  as  a  temporary  receiver,  a  procedure  that 
requires  subsequent  affirmative  action  on  the  part  of  the  court  to  con- 
stitute him  permanent  receiver,  the  device  has  sometimes  been  adopted 
of  appointing  the  receiver  as  such  without  qualification  in  the  first 
instance  but  reserving  leave  for  any  interested  party  to  appear  within 
a  limited  time  and  object  to  the  appointment.  If  no  objection  is 
made  within  that  time  the  appointment  becomes  final,  of  course,  with- 
out farther  action  on  the  part  of  the  court.  The  practical  effect  of 
such  a  reservation  is  to  make  the  appointment  temporary  in  its 
nature.^ 

»  Oentral  Trust  Co.  v,  Worcester  Cycle  ^  Bowling  Green  etc  Co.  ©.  Vii^^ia 

Mfg.  Co.   (1902)   114  Fed.  660.  etc.  Co.  (1904)  133  Fed.  186. 

•  Hale  V.  Hardon  (C.  C.  A.;  1899)  37  8  Farmers'  Loan  etc.  Co.  o.  Cape  Fear 

C.  C.  A«  240,  95  Fed.  770.    See  Hale  v.  etc.  R.  Co.  (1894)  62  Fed.  675,  676, 
Allinson  (1903)   188  U.  S.  61,  47  L.  ed. 

Jlq.  Prac  Vol.  II.— 92. 
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i  iSlO.  Judicial  Discretion  as  to  Ap]^oiiittti6iit  oJF  Ai^Iveh 

The  question  whether  a  receiver  shall  be  appdinted  oi*  Aot  in  aAy 
particular  Case  is  a  niatter  within  the  sotind  disciietidti  6t  the  totirt, 
and  the  action  of  a  court  of  first  instance  in  disposing  ot  such  aH 
application  will  not  be  reversed  on  appeal  except  upon  a  sliowing  of  a 
manifest  abuse  of  discretion.®  But  while  the  appointment  of  a 
receiver  is  said  to  be  a  matter  of  judicial  dt9Breti()ii^  this  diffftretiVMk  ii 
not  arbitrary  or  absolute.  It  is  a  matter  of  sound  judicial  discretion 
to  be  exercised  for  the  purpose  of  protecting  the  rights  oi  aU  the 
parties  in  respect  to  the  property  in  controversy;  *°  and  when  called 
upon  to  make  such  an  order>  the  court  will  take  care  not  to  Interfere 
unduly  with  the  rights  of  any  person  holding  a  prior  legal  interest 
in  the  property*** 

§  2511.  Consent  of  Parties  Hot  (Doncliisive. 

A  receiver  will  hot  be  appointed  merely  beeanse  aU  the  {mrtm  in 
interest  agree  that  such  step  should  bd  taken.  The  t^urt  will  xsonsider 
for  itself  whether  it  h^s  th^  pro^r  juriisdikstron,  and  in  the  ex^rci^ 
of  its  own  discretion  will  determine  whether  the  situation  ila  audi 
as  to  warrant  the  appointment  of  a  receiver.** 

§  ms.  CdnsidtoMttioM  Beritfinf  ^Yl  EtMciM  6r  T«fieial  Wam/OM* 

Each  case  must  be  determined  Upon  its  own  conditions  i^d  cir> 
cimistances.  In  exercising  the  power  of  appointing  a  receiver,  the 
courts  should  ever  keep  in  mind  that  the  receivership,  like  the  rnjunb* 
tion,  is  an  extraordinary  remedy,  and  tnat  such  a  proceeding  ought 
never  to  be  instituted  except  in  cases  of  necessity,  and  upon  a  clear 
and  satisfactory  showing  that  an  emergency  exists,  such  as  makes  the 
appointment  of  a  receiver  requisite  in  order  to  protect  the  interests 
of  one  or  more  of  the  parties  to  the  controversy.  Tne  pov^er  of 
appointing  receivers  is  one  that  should  be  sparingly  exercised,  and 
witii  great  caution  and  circumspection.*^ 

.  »  Sa^e  r.  Railroad  Co.  (1888)  125  U.  12  Hutchinson  v.  AmeriisaQ  Pal.  Car 
S.  361,  378,  31  L.  ed.  6d4,  m,  8  Slip.  Ct.  €0.  (I960)  lOS  FM.  18?2,  1B5. 
891;  BriggB  v.  Neal  (C.  G.  A.;  1903)  is  Ford  v.  Taylor  (1905)  137  F«* 
120  Fed.  224,  56  C.  C.  A.  672;  Vose  v.  149;  Pullan  t?.  Railroad  Co.  (1865)  4 
B^  tl871)  1  Woods  647,  F^ed.  Oas.  BIab.  35,  47,  Fed.  Cas.  No.  11,^1;  Lath- 
No.  17,011.  am  V.  Chafee  (1881)  7  'Ee^  m»  a»d  an- 

10  Moore   V.   Bank    (1901)    106    Fed.  thorities  there  cited. 

574.  Illustrations  of  eonditionB  Justifying 

11  Wiswall    V.    Sampson     (1852)     14  appointment  of  receiTer:     Maumbui^  v. 
How.  64,  14  L.  ed.  327.  Hyatt    (1885)    24  Fed.  898;   Ulman  r. 
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A  weU-grounded  apprehension  of  iftimediiate  loss  w  n^ciessary  to  jus- 
tify the  cfourt  in  appointing  a  k'eeeiVeh  A  teni'o1te>  dotibtfiilj  or  ]^4st 
dan^r  is  hoi  snfflcieht.^*  Thte  app6itttnlterit  of  A  receiver  lobks  to 
conservation  or  pi^t^ioA  in  th^  ftit\lre,  ftot  in  the  pAst.*^  The  tkdt 
that  the  subject-matter  of  the  suit  is  of  a  perishable  nature  is  a  cir- 
cumstance that  will  sometimes  make  ihi  aj^^dihtment  of  a  WeceiVler  i 
proper  st^.^® 

§  2513.  BeeeiversMp  Hbjst  tte  STecessary. 

A  receiver  will  not  be  appointed  where  the  plaintiffs  interests  can 
be  adequately  protected  by  legal  proceedings  in  the  same  or  in  another 
court.^'  where  the  mere  li^  peitdefts  is  Sufficient  fully  to  protect  the 
plaihtift  as  regards  his  rights  in  the  jiroperty,  a  receivership  will  be 
denied.*^  Nor  will  a  receiver  be  appointed  wnere  the  rights  and 
equities  allied  to  be  in  danger  can  be  adequately  protected  by  the 
efforts  of  the  pArty  interested  Without  recourse  to  any  legal  proceed- 
iiigs;  And  the  feiiteumstanoe  thAt  the  course  by  whiteh  this  may  be 
accomj^lished  is  sWinewhat  inconvenient  will  not  j\istiiy  the  granting 
of  an  order  for  a  receiver.^^ 

§  VH4s.  9^0  Se^^iver  tipon  Mere  Di^mte  as  to  Title  of  Property. 

A  receiver  will  not  ordinarily  be  appointed  merely  as  custodian  o± 
the  naked  legal  ^'ds^eMoh  '6f  property,  tb'e  title  to  wliich  is  iii  'Ais*- 
ptit^  Aere  being  no  possibility  of  anything  being  done  by  him  to 
manage^  improve^  or  preserve  it  The  absence  'oi  a  necessity  for  a 
PBceivership  in  such  case  is  a  stifficient  teaSoh  for  denying  the  appli- 
cation. No  ^od  purpose  t50uld  be  subserved  by  the  appointment  of 
a  receivier  under  stach  eonditicms.^^     The  existence  x>i  a  disputed 

Clark  (1896)  75  Fed.  868;  Pacific  Jforth-  .    i*  Beecher    v.     BiniiiKer     (1870)     7 

west  etc.  Co.  t?.  Allen  (C.  C.  A.j  1901)  Blalchf.  IW,  Fed.  Cas.  Sfo.  1,22^;  Lan- 

109  Fed.  515,  48  C.  C.  A.  521;  Universal  caster  v.  Asheville  8t.  R;  Co.  (1898)  90 

Sav.  etc.  Ck).  v.  StoneburAer  (C.  C.  A.;  Fed.  129.  133. 

1902)    61  C.  C.  A.  208,  ll3  Fed.  261;  i6Kelley  v.  Boettcher  (1898)  8d  Fed. 

ChiA  V.  firbwA  tO.  C.  A.;  1902)  «7  C.  126,  ISd. 

C.  A.  76,  119  Fed.  130.           ^      .  i«  Cran^t?.  MqCqy  (1860)  1  Bortd  422, 

niustrations  of  conditions  insuMcient  Fed.  Cas.  K'o.  3^,354. 

to    jtistify    appoi^tibent    bf    receiver:  i7Waniieker  v.  Hitchcodt   (1^9)   38 

Union  Mut.  Life  Ins.  Co.  v.  Unt6n  Miljs  Fed.  383.                              ^     ... 

Plaster  Co.  (1889)  37  Fed.  286,  3  L.R.A.  i^  Jones  v.  Smith  (1889)  40  Fed.  314. 

90;  Buckeye  Engine  Co.  t?.  Donau  Brew-  is  Overton    v.   Memphis   etc.    R.    Co. 

ing  C6.  (1891)  47  Fed.  6;  Lahcailter  v.  (1882)   lO  Fed.  866. 

Ashevill^  8^.  R.  Co*.  (1898)  90  Fed*.  129*  to  St.   Louis  etcr.  fL  Oo.  V.  Dewees 

Tiylor  V.  B^tur  etc.  t)6.   U901)    112  (1885)  23  Fed.  519. 
Fed.    499;    Joseph    thy   tkyods    Cb.   t. 
Hecht  (C.  C.  A--  1903)  57  C.  C.  A.  64, 
120  Fed.  700. 
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equitable  right  to  property  is  not,  generally  speaking,  a  sufScient 
basis  of  title  to  justify  the  court,  at  the  instance  of  the  holder  of  such 
equity,  in  taking  possession  and  control  from  the  holder  of  the  legal 
title  and  putting  the  same  in  the  hands  of  a  receiver.'^ 

§  2516.  Imolyency  of  Defendant 

The  insolvency  of  a  defendant  in  possession  of  the  property  in  con^ 
troversy  does  not  alone  justify  the  appointment  of  a  receiver.  The 
plaintiff  must  also  show  a  probable  right  in  himself,  and  that  the 
rents  or  the  corpus  are  in  danger  of  being  lost  or  impaired. 

Ryder  v,  Bateman  (1898)  03  Fed.  28:  Hammond,  J.  said:  ''The  bearing  of 
the  fact  of  insolvency  is  often  misunderstood  on  an  application  for  a  reoeiver, 
and  often,  erroneously,  it  is  supposed  to  be  controlling.  An  insolvent  partj  has 
the  same  right  as  another  to  enjoy  his  own  until  a  better  title  is  displayed.  If  a 
plaintiff  sets  up  a  case  where  the  defendant  is  under  some  sort  of  obligation  to 
pay  over  the  rents  to  some  one  else,  and  he  be  insolvent,  that  fact  might  be  con- 
trolling, perhaps;  but  not  if  he  claims  as  owner,  and  is  in  possession  and  enjoy- 
ment as  owner,  absolutely.  Then,  if  his  right  of  ownership  be  challenged,  the 
plaintiff  must  show  something  more  than  the  challenge,  to  be  entitled  to  a 
receiver  pending  the  litigation.  He  must  show  a  probably  better  right  of  owner- 
ship, otherwise  insolvency  is  quite  immaterial.  If  the  corpus  be  in  danger,  there 
might  be  a  better  claim  against  an  insolvent  in  possession  of  diaputed  property." 


§  2516.  Belatiye  Inconyenience  to  Bespectire  Partiei. 

In  passing  upon  the  propriety  of  making  an  order  for  the  appdnt* 
ment  of  a  receiver,  the  court  will  always  take  into  consideration  the 
relative  damage  that  might  be  expected  to  follow  to  the  respective 
parties  from  the  granting  or  withholding  of  the  order.  If  the  case  be 
such  that  greater  injury  would  ensue  to  one  of  the  parties  from  the 
appointment  of  a  receiver  than  would  accrue  to  the  other  from  with- 
holding it,  the  order  may  be  denied.  Under  the  other  hand,  if  the 
granting  of  the  receivership  will  protect  the  applicant  without  doing 
material  damage  to  the  other  party,  the  order  may  properly  be 
granted.*^  A  receiver  will  be  appointed  where  the  defendant  is  irre- 
sponsible, and  it  appears  that  if  the  plaintiff  were  to  establish  his 
right  to  the  fund  in  controversy  his  suit  might  be  rendered  fruitless 
by  the  act  of  the  defendant  in  absconding.^' 

SiSchenck  v.  Peay   (1868)   1  Woolw.       *>  Parkhurst  v.   Kinsman    (1848)    2 

175;  Overton  9.  Memphis  etc  Ck).  (1882)  Blatohf.  78,  Fed.  Cas.  No.  10,760.     See 

10  Fed.  866.  Lenox  v,  Notrebe    (1833)   Hempst.  225, 

i«  Vose  V,  Reed  (1871)  Fed.  Cas.  Xo.  Fed.  Cas,  No,  8^466. 
17,011;  Tysen  v.  Wabash  R.  Co.  (1878) 
Fed.  Cas.  No.  14,315. 


§§  2517-2519]  RECEIVERS.  -  1461 

§  2517.  Equity   of  Plaintiff's   Cause   as   Affecting   Appointment   of 
Seceiyer. 

The  appointment  of  a  reoeiver  will  not  be  granted  where  it  does 
not  appear  that  the  plaintiff  will  probably  prevail  in  the  suit.^* 

KelUy  V,  Boettcher  (1898)  89  Fed.  125:  Thayer,  Circuit  Judge,  stated  some  of 
tbe  ooDsiderations  that  govern  the  court  in  rc^rd  to  the  granting  of  an  appli- 
cation for  a  receiver  thus:  "A  sound  rule  which  ought  to  be  observed  on  such 
preliminary  hearings  is  that  the  court  should  determine  whether  it  is  probable 
that  on  the  final  hearing  of  the  case  the  allegations  of  the  bill  will  be  made  good 
by  competent  proof,  and  whether  the  character  and  situation  of  the  property  is 
such  that  it  ought  to  be  taken  into  judicial  custody  in  the  meantime,  for  the 
purpose  of  preserving  the  rights  of  all  parties  in  interest.  If,  upon  a  careful 
consideration  of  the  pleadings  and  other  moving  papers,  there  is  a  strong  prob- 
ability of  ultimate  recovery,  and  the  character  of  the  property  is  such  that  it 
may  deteriorate  in  value  before  there  can  be  a  full  and  Anal  investigation  of  the 
case,  the  right  and  duty  of  the  court  to  appoint  a  receiver  is  clear.  The  con- 
verse of  this  proposition  must  also  be  true,  that  if  a  recovery  on  final  hearing 
seems  doubtful,  or  if  it  is  probable  that  the  property  in  controversy  will  not 
suffer  any  deterioration  in  value  prior  to  that  time,  or  if  the  defendants  have  been 
in  the  undisturbed  possession  of  the  property  for  a  number  of  years  under  an 
apparently  good  title,  and  are  solvent  and  abundantly  able  to  respond  for  any 
injury  that  may  be  done  to  it,  as  well  as  for  any  profits  that  may  be  derived 
therefrom  after  the  application  for  a  receiver  is  preferred,  then  a  receiver  ought 
not  to  be  appointed.  Adequate  reasons  should  exist  and  be  shown  in  all  cases  to 
warrant  a  court  in  depriving  parties  of  the  possession  of  property  to  which  they 
have  a  good  record  title,  and  of  which  they  have  had  peaceful  possession  for  a 
scries  of  years.    All  of  the  presumptions  of  law  are  in  their  favor." 

§  2518.  Laches  in  Prosecution  of  Snit. 

Delay  in  bringing  on  the  hearing  of  the  motion  for  a  receiver  may 
be  sufficient  of  itself  to  justify  a  refusal  of  the  motion.  The  lapse  of 
six  years  from  the  filing  of  the  bill  is  more  than  enough  for  this  pur- 
pose.**^ 

§  2519.  Beluctance  of  Conrts  to  Appoint  Managing  Seceiver. 

The  courts  are  extremely  reluctant  to  appoint  a  receiver — or  at 
least  they  have  always  pretended  to  be — when  the  taking  of  such  step 
would  make  it  necessary  for  the  court  to  undertake  the  management 
and  conduct  of  a  business  enterprise.  "  It  is  not  the  province  of  a 
court  of  equity/'  so  it  has  been  said,  "  to  take  possession  of  the  prop- 
erty and  conduct  the  business  of  corporations  or  individuals,  except 

24  Moore  v.  Bank  of  British  Ck>lumbia       ze  Hood  v.  First  Nat  Bank    (1SS6) 
(1001)  lOtf  Fed.  574.  29  Fed.  55. 
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wheve  the  exereise  of  such  extraordinary  jurisdiction  is  indispensably 
necessary  to  save  or  protect  some  clear  right  of  a  suitor,  which  would 
otherwise  be  lost  or  greatly  endangered,  and  which  cannot  be  saved  or 
protected  by  any  other  action  or  mode  of  proceeding."  ^® 

§  8(90.  Anointmat  of  Kaaaging  BeceiTcr  for  Public  Co]:poratiott. 

Undoubtedly  receiverships  were  first  instituted  merely  for  the  pur- 
pose of  taking  possession  of  the  property  that  was  the  subject-matter 
of  the  suit  and  of  preserving  it  from  deterioration,  or  selling  and 
dispoM^g  of  it>  90  that  in  tfao  end  the  property  itself  or  its  proeeeda 
ttiighl  be  distributed  ai  the  rights  of  the  litigating  f^aHies  AonM 
appear*^  and  the  mana^ment  of  a  biisitiess  was  not  understood  to  be 
any  proper  incident  of  tne  proceedings.  But  the  exigencies  of  modem 
business  have  brought  the  courts  in  great  measure  away  from  this 
idea ;  and  as  a  consequence  we  find  them  assuming  from  time  to  time 
the  responsibility  of  appointing  a  managing  receiver.  They  were 
first  brought  to  this  necessity  in  cases  of  railroad  receiverships. 
These  corporations  are  of  a  public  character,  and  the  public  interests 
require  that  they  should  be  operated  continuously  without  regard  to 
the  vicissitudes  that  may  overtake  any  particular  management.  As 
a  consequence  the  federal  courts  nowadays  never  hesitate  to  appoint 
a  receiver  in  railroad  foreclosure  cases  and  in  other  suits  requiring 
the  appointment  of  a  receiver ;  and  when  a  receiver  is  thus  appointed, 
the  railpoad  is  operated  during  the  pendency  of  the  suit  by  the  oourt 
acting  through  its  receiver.  Still  it  is  said  that  the  appointment  of  a 
receiver  to  manage  and  conduct  au^  an  enterprise  involvea  the  exer- 
cise of  a  power  that  can  be  justified  only  in  case  of  absolute  neoes- 

§  98S1^  Appointmeiit  of  Kiuiag^g  ttecelTer  for  Mtmte  Btuiness. 

A  managing  receiver  of  an  ordinary  business  enterprise,  not  of  a 
public  character,  whether  it  be  owned  by  an  individual  or  l^  a  eorpo- 
ration,  will  be  appointed  in  a  rare  case  only.  One  deterrent  con- 
sideration is  the  responsibility  of  the  thing;  and,  where  a  corporation 

Si  Overton  o.  MemphlB  ft  Little  Rock  cretion  to  be  exeroised  in  appointing 
It.  Co.  (1S82)  10  Fed.  S66,  867.  a  receiver  for  a  railroad,  the  oourt  said: 

37  Milwaulcee  etc.  R.  Co.  V,  Soutter  "  Whether  a  receiver  shall  be  appointed 
(1804)  2  Wall.  510,  17  L.  ed.  000;  Fkrm-  is  always  a  matter  of  disoretion,  to  be 
ers'  Loan  etc,  Co,  v.  Kansas  City  etc.  R.  exercised  Bparingly  and  with  groat  nan- 
Co.  (1892)  63  Fed.  182,  184.  tion  in  the  case  of  quoM-pnhlic  corpora- 

In  Sage  v.  Memphis  etc.  R.  Co.  (1888)  tions  operating  a  public  highway,  and 
125  U.  S.  861,  876,  SI  L.  ed.  604,  608,  always  with  nfarelice  ta  the  apMHil  Mr* 
8  Sup.  Ct.  887,  in  regard  to  tha  dis^  cumstances  of  each  oaae  a«  it 
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is  mWy«c(,  the  reluctance  of  the  courts  to  appoint  a  managing  receiver 
18  based  upon  the  further  idea  that  such  a  step  involves  a  virtual 
displacement  of  the  ^).oard  of  directors.  It  displaces,  so  it  is  said,  the 
board  of  managers  placed  there  by  the  stocl^pl^ders,  such  managers 
occupying  the  relation  of  trustees  for  the  stockholders,  for  the  corpo- 
ration, and  for  its  creditors.  However,  i^  cases  where  it  is  ^lecessary, 
a  managing  receiver  of  a  business  enterprise  can  undoubtedly  be 
appomted.^^' 

C^lFf  f-  M^i/^  U8^)  164  U.  S.  311,  41  L.  ^  447 :  A  Tfioeiver  was  authoTixe^ 
to  ipBWI^,  ^a4  9(M(bdi;^t  a  l\otel  "  in  substantially  the  same  maimer  as  it  has  here- 
tofore been  carried  on."  By  a  later  order  he  was  authorized  to  borrow  money  to 
ppty  r^t  and  debts  incurred  or  to  be  incurred  on  account  of  running  expenses.  In 
approving  these  measures,  the  supreme  court  observed:  *  In  view  of  the  fact  that 
the  dosing  of  tha  hotel,  even  temporarily,  would  have  soon  become  known  to  its 
patoop^  ^yd  w<<>^  pr9|i»ably  hav^  b^een  attended  by  a  seicio\]3  loss  to  the  good  will 
of  tiio  buajme^i^  we  thi^  the  CQU^t  did  not  exceed  its  authority  in  lirecting  the 
i^sceiver  to  keep  it  open  during  the  pendency  of  the  suit." 

§  2522.  Jurisdiction  of  Court  as  Affecting  Validity  of  Keoeiyersliip 
Eroqc^i^ingi.. 

A  bill  upon  which  the  appointment  of  a  receiver  ia  sought  should 
show  a  cause  of  action  within  the  jurisdiction  of  the  court  It  must 
appear  not  only  that  the  cou^rt  has  essential  jurisdiction  of  the  cause 
as  being  one  of  federal  cognizance,  but  also  that  the  suit  is  oi^e  of 
which  ^he  court  has  general  jurisdiction  as  a  court  of  equity.  If  the 
bill  shows  a  total  want  of  jurisdictiou,  the  order  appointii^g  the 
receiver  would  be  void;  and  at  any  rate  if  it  turns  out  that  the 
court  lacks  jurisdiction,  various  perplexities  may  arise.^*  However, 
the  validity  of  orders  made  in  a  receivership  cause  does  not  deper^d 
on  the  actual  existence  of  lawful  jurisdiction,  where  the  same  appears 
at  the  time  such  orders  are  made.^^ 

Electrioal  Supply  Co,  v.  Pu^-itirBay  WatertDorks  etc.  Co,  (1898)  H  Fed.  T40: 
Several  months  after  a  receiver  had  been  put  in  possession  and  after  certificates 

>>  Overton  o.  Memphis  etc.  R.  Co.  hands  of  a  trustee,  and  authorized  him 
(1882)  10  Fed.  Mt,  3  MeCrary  43^;  B(^'  to  take  immediate  pom^ssion,  which  he 
moB  0.  Tajlor  <1690)  42  Fed.  900,  did.  This  act  wa«  tn^ted  as  a  viriui^l 
811 ;  Consolidated  Tank-Une  Co.  t?.  Kan-  abdication  of  th^.  function  by  the  board 
sas  City  Vamish  Co.    (la^)    43  Fed.  of  directors). 

204  (receiTer  appointed  to  manage  a  s^Byder  V*  Bateman  <1808)  93  Fed. 
eorporate  bnsmesa  enterprise  where  the  23. 

board  ol  diceetors  had  executed  a  trust  to  Baltimore  Buildii^  etc  Assoc.  9. 
deed  ky  wklch  tiiey  placed  tbe  entire  Alderson  (C.  C.  A.;  1900)  39  C.  C.  A. 
assets  and  property  of  the  concern  in  the  009,  99  Fed.  4891 
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issued  by  authority  of  the  court  had  been  sold,  it  was  made  to  appear  that  the 
suit  had  been  coUusively  brought.  It  thereupon  became  necessary  for  the  court 
to  dismiss  the  suit,  but  before  doing  so  finally  and  absolutely  the  court  proceeded 
to  give  relief  to  those,  including  the  holders  of  the  certificates,  who  had  acted  on 
the  faith  of  the  court's  orders. 

§  2523.  8am»— Eziftenoe  of  Bemedy  at  Law. 

Though  an  order  appointing  a  receiver  is  wholly  void  where  the 
court  lacks  essential  jurisdiction  of  the  subject-matter  and  the  same 
appears  on  the  face  of  the  proceedings,  such  is  not  the  case  where  the 
defect  is  merely  that  the  plaintiff  has  an  adequate  remedy  at  law  and 
the  cause  in  consequence  is  not  properly  one  of  equitable  cognizance.'^ 
The  objection  that  the  plaintiff  has  an  adequate  remedy  at  law  should 
be  taken  at  an  early  stage  in  the  suit,  otherwise  it  is  waived.  Thus  a 
receiver  may  be  appointed  in  a  creditors'  suit  brought  by  an  unsecured 
creditor  who  has  not  reduced  his  claim  to  judgment,  where  the  defend- 
ant appears,  and  by  its  sworn  answer  confesses  the  debt  and  its  insolv- 
ency, and  joins  in  the  prayer  for  the  appointment  of  the  receiver.** 

§  2824.  BeoeiyenUp   Dependent   on   Plaintiirs   Title   to   Equitable 


The  appointment  of  a  receiver  is,  in  its  nature,  an  auxiliary  relief 
properly  incident  to  other  equitable  relief.  Hence  before  a  receiver 
will  be  appointed,  the  bill  must  point  out  and  call  for  some  suitable 
independent  equitable  relief  to  which  the  plaintiff  is  entitled  and  to 
which  the  receivership  may  be  considered  as  a  proper  auxiliary  relief. 
If  the  bill  shows  no  title  to  independent  equitable  relief,  it  cannot  be 
maintained  merely  for  the  purpose  of  obtaining  the  receivership.'* 
But  where  the  court  has  jurisdiction  of  the  person  and  of  the  subject- 
matter,  the  validity  of  the  receivership  proceedings  is  not  affected  by 
the  fact  that  the  bill  is,  at  a  later  stage,  found  not  to  state  a  good  cause 
of  action.  The  appointment  of  a  receiver  in  such  case  is  erroneous 
only  and  not  void;  and  hence  the  order  cannot  be  collaterally 
attacked.** 

51  Clark  v.  Brown   (C.  C.  A.;   1902)  Shipbuilding  Co.    (1903)    12.3  Fed.  913, 
67  C.  C.  A.  76,  119  Fed.  130.  918:    "  If  it  were  clear  that  this  bill  was 

52  Horn  r.  Pere  Marquette  R.  Co.  (C.  brought,  as  so  many  bills  are,  simply 
C.  A.;  1907)  151  Fed.  633.  for  the  purpose  of  getting  a  receiver,  I 

3  3  Hutchinson  v,  American  Palace  Car  should  not  concern  mvself  about  it," 

Co.  (1900)  104  Fed.  182,  186;  Beeker  v.  «« Olmstpad     r.     Distilling    etc.     Co. 

Hoke  (C.  C.  A.;  1897)  26  C.  C.  A.  282,  (1896)    73   Fed.  44;    Shinney  v.  North 

80  Fed.  973.  American  etc  Co.  (1899)  97  Fed.  9. 

Putnam,  J.,  said  in  Conklin  v,  U.  S. 
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§  2626.  Temtorial  limit  of  JnrifldiotioiL  oyer  Property. 

Though  a  court  of  equity  may,  by  means  of  an  order  in  personam, 
compel  a  party  subject  to  its  control  to  execute  a  conveyance  of  prop- 
erty beyond  the  jurisdiction  of  the  court,  the  principle  is  well  estab- 
lished that  a  court  of  equity  has  no  power  directly  to  reach  and  con- 
trol, through  its  receiver,  property  of  a  defendant  located  beyond  the 
territorial  jurisdiction  of  the  court,  as  where  the  property  is  situated 
in  another  state.'*  An  order  appointing  a  receiver  of  realty  has  no 
extraterritorial  operation  and  cannot  aflFect  the  title  to  real  property 
located  beyond  the  jurisdiction  of  the  court  by  which  the  order  was 
made.** 


§  2686.  In  What  District  Beoeiver  May  Be  Appointed. 

A  receiver  can  be  appointed  in  any  district  where  jurisdiction  can 
be  obtained  over  the  defendant,  and  if,  in  a  case  where  jurisdiction 
exists,  a  corporation  defendant  sees  fit,  by  appearing  and  answering, 
to  waive  its  privilege  not  to  be  sued  in  a  particular  district,  a  receiver 
can  be  appointed  in  that  district.'^ 

Centna  Trutt  Co.  v.  McOeorge  (1894)  161  U.  S.  131,  135,  14  Sup.  Ct.  286,  38 
L^  ed.  09,  101 :  Where  a  corporation  had  waived  the  fact  that  it  was  sued  in  the 
wrong  district  by  an  appearance  and  consent  to  the  appointment  of  a  receiver, 
the  objection  was  subsequently  made  by  stockholders  and  creditors  who  came  in 
and  challenged  the  appointment  so  made.  After  deciding  that  neither  the  plain* 
tiff  nor  the  defendant  was  a  resident  of  the  district,  the  court  ruled  that  the  objec- 
tion, though  good  if  made  in  time  by  the  defendant,  had  been  waived.  The  court 
then  added:  **  It  is  scarcely  necessary  to  say  that,  as  the  defendant  company  had 
submitted  itself  to  the  jurisdiction  of  the  court,  such  voluntary  action  could  not 
be  overmled  at  the  instance  of  the  stockholders  and  creditors,  not  parties  to  the 
suit  as  brought,  but  who  were  permitted  to  become  such  by  an  intervening  peti- 
tion." «« 


§  2527.  Appointment  of  Beoeiver  in  State  Where  Corporation  Orgin- 
ised. 

Where  a  corporation  is  to  be  wound  up,  the  proceedings  to  that  end 
can  be  instituted  in  the  state  where  the  corporation  was  organized; 
and  a  general  receivership  may  be  instituted  there,  though  the  cor- 
poratioii  in  question  has  no  property  within  the  limits  of  the  particu- 
lar jurisdiction.    The  initial  proceedings  having  been  instituted  at 

*s  SJttel    V.    Augusta    etc.    R.    Co.  87  Lewis  v.  American  Naval  Stores  Go. 

(1897)  78  Fed.  856.  (1902)  119  Fed.  391. 

f  Schindelhote  v.  Chillum   (0.  C.  A.;  ss  Grank  Trunk  R.  Co.  v.  Central  Ver- 

1893)  56  Fed.  885,  6  C.  C.  A.  293.  mont  R.  Co.  (1898)  85  Fed.  87,  accord. 
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the  place  of  <^c^K^^^,  £^^d  a  ge^^a}  receiver  ];iayixig  been  therp 
appointed,  ancillary  receiverships  xaaj  be  instituted  in  other  jnrisdio- 
tions  where  any  property  is  found  requiring  to  be  administered  in  the 
npiain  a\iit'* 

§  2{|28.  Ap||o^tn\e^t  of  Beceiyer  as  Affected  by  State  fitatutes. 

The  practice  of  the  fectexal  courts  in  regard  to  the  appointment  of 
rec^iyers  ia  go^ver^ed  exclusively  by  the  rules  and  statutes  gov^miiig 
the  ppgcedure  oi  the  federal  court  and  by  the  principles  of  procedure 
developed  by  tbew  f roipi  tbe  E^ngUsh  practice  in  r^ar4  to  reoejyeJra. 
But  notwithstanding  this,  the  right  of  a  federal  court  to  appgipit  ft 
receiver  may  sonletimes  be  materially  affected  by  state  statutes.  For 
instance,  if  a  state  ^tutf  crafttea  %  avlwBtwtiTe  ri^t  i«ifmailteM  with 
the  right  \o  have  a  receiver  appointed,  ^  federal  court  wiU  not  ap{y)int 
a  receiver,  though  upon  the  general  principles  governing  its  own  |)rao- 
tice  a  receiver  woulq  be  appointed.*^ 

Conftict  of  Jurisdiction  in  Be^iv^s^ip  Pf^oceedinjgjBi,, 

§  25^.  Exclnsiye  Authority  of  Court  First  Ao<(tiinng  JuTisdic^on  over 
Be«. 

« 

In  suits  involving  the  appointment  of  receivers,  a  conftict  some- 
times arises  between  courts  exercising  concurrent  jurisdictio;Q,  as 
where  separate  suits  seekiz^  the  appointment  of  a  receiver  over  the 
property  of  a  particular  individual  or  corporation  are  instituted  at 
about  the  same  time  by  di£brent  plaintiffs  in  both  the  state  oonvt  and 
federal  court  or  in  two  different  federal  courts.  Upon  the  main  and 
great  principle  invplved  in  such  cases  there  is  no  diversity  of  opii^on 
among  the  courts.  This  principle  is  that  the  court  first  ac^pn^it^g 
jurisdiction  over  the  property  in  controversy,  ur  over  the  res  that  oon- 
stiltutes  fre  sut jeot^«^|^t«p  ^  tke  sui^  i(|  e^titi^e^  iq^  ffi^  ^hat  juris- 
diction to  the  end  of  the  litigation  without  interfe^fa^ge  from  any 
other  court  whf^tever.** 

39  Hutchinson    v,    Ai[nedcan    Palace  pending  fo;*eclo^ure,   the   federal  pourt 

Car  Ca  (1900)  104  Fed.  182.  will  not  grant  an  onler  ior  tke  «|^ 

4  0  Unio^  Mut.  etc.  Co.  ix.  Uniqpi  l^il^  pQxntmeiU  pf  a  seqeav^.  up^p  a  nkmiag 

Plaster  Co.   (1889)  3  L.R.A.  90,  37  Fed.  thai  tl^e  security  is  mac|equate  aSff  th^t 

201   (wheve  a  local  statute  iakea  away,  the  profits  ai«  being  waaldii. 

the,  right  of  a  mortgagee  to  obtain  pos-  4 1  Smith  v.  M'lver   (1824)   0  Wheat, 

session  i^i^til  after  foreclosure  and  con-  532,  §35,  6  L.  ed.  152,  153;  BMmnv. 

firmation  of  the  sale,  and  where  the  same  Lucaa  (1836)  10  1M1  4p%  ft'Jj.  eJC^RO; 

statute  is  held  to  secure  to  the  mortga-  Peck  v.  Jenness  (184i$)'7  fiow  612,  (fe5, 

gor  the  pgfht  to  tke  yeuts  i^id  profits  12   L.  ^.  841,  846;  faylor  v.  Cariyl 
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§  2^^  Qeneiral  Scoipe  asid  Application  of  Iloctrine. 

This  principle  applies  in  every  case  where  a  court  acquires  juris- 
diction over  property  or  obtains  possession  of  it,  whether  by  attach- 
ment, replevin,  or  by  other  mesne  or  final  process,  or  by  sequestration, 
or  appointment  of  a  receiver,  or  by  any  other  means.  The  doctrine 
extends  to  cases  where  suits  are  brought  to  enforce  liens  against 
specific  property,  to  marshal  assets,  administer  trusts,  or  liquidate 
insolvent  estates,  and  to  all  other  suits  of  a  similar  nature,  where, 
in  the  progress  of  the  litigation,  the  court  may  be  compelled  to  assume 
the  possession  and  control  ^f  spiseifi^  pemiotl  &[  tetl  £^n>pe]^y%^ 

§  2531.  Application  of  DoctrtM  fn  BM^HNSud]^  nMMofaiKt. 

A^  ^ppUo4  te  l«oeiYeypbip  cfti^s^s,  the  rule  impprts  that  oi^e  (JQurt 
will  not  appoint  a  receiver  for  property  where  a  receiver  has  already 
been  appointed  for  the  same  property  by  another  oourt  of  competent 
jurisdiction^  such  prior  receiver  having  already  taken  possession  of  the 
property ;  of  if  a  receiver  is  in  fact  appointed  ev«r  property  already 
in  the  hands  of  a  prio)*  I'eceiver,  he  will  net  be  permitted  in  any  man- 
ner  to  interfere  with  the  rights  or  possession  ef  the  flrst.^*  Where  ^ 
foreclosure  suit  resulting  in  the  appointment  of  a  reeeiver  is  brou^t 
by  second  lienholders  and  the  first  lienhold^rs  are  ndt  made  parties, 

Utt7)  9^  How.  ra»,  6M>  15  Xa  ed.  liMi,  W\,  666$  Retnacfa  v.  R|tili«ad  Go.  (1876) 
1032;  Fve^^fui  v.  Sq^e  (I860)  U  How.  58  Fed.  33,  44;  WftdWr.  Blount  (13p5) 
450,  457,  16  L.  ed.  749,  751;  Rigga  ©,  (fts  Fed.  667,  674;  Cohen  V,  Solomon 
JohngOB  OoHAty  <1867)  6  WalL  166, 196,  (1895)  66  Fed.  411,  413,  414;  Hatch  f'. 
18  L.  ed.  \f8,  776;  Govell  v,  H^^Bum  Bancroft-Thomson  Co.  (1895)  67  Fed. 
(1884)  111  U.  S.  176,  28  L.  ed.  390,  4  802,  807;  Fciey  V.  hartley  (1898)  72 
Sup.  Ct.  855;  Qoldritier  v.  Oilcloth  Oo.  Fed.  576,  578;  State  Trust  Oo.  v.  Nation- 
(1884)  i^2  U.  S.  294,  300,  302,  28  L.  ed,  al  L^nd  ete.  Co.  (1893)  72  ft^.  5J5; 
729,  731,  732;  Harkrader  v.  Wadley  In  re  Hall  &  Stilson  Co.  (1896)  7S  Fed. 
(1898)  172  U.  S.  148,  164,  43  L.  ed.  527 ;  Gamble  r.  Citv  of  San  Diego  (1897) 
809,  404,  18  gup.  Ct.  119;  ^yen  V.  M«-  79  Fed.  487,  500;  Atlantic  TruQt  Co.  v. 
Auley  (1893)  149  U.  S.  6Q8,  87  U  ef(.  Woodbndge  Canal  e^c  Co.  (1887)  79 
867;  Shields  P.  Coleman  (1895)  )57  U.  Fed.  501;  Zipamerm^p  t?.  So  ^elle  (^897) 
8.  169,  39  L.  ed.  660;  Fami^ei'  Lean  ete.  25  C.  C.  A.  518,  80  Fed.  417,  420;  Ifi  fe 
Co.  t>.  Lake  Street  Bl.  E.  Co.  (190Q)  177  Foley  (}897)  80  Fed.  949;  Thorpe  r. 
U.  S.  51,  44  L.  ed.  661 ;  B^l  9«  Trust  Co.  Sampson  (1897)  84  f^ed.  63,  66 ;  |lodgers 
(1858)  1  Biss.  260,  Fed.  Ct^  No.  1,26Q;  P.  Pitt  ()899)  9Q  fed,  670. 
Gaylord  ^.Railroad  Co.  (1875)  6  Biss.       ^^Merji^    v,    American    Steel-Barge 

,79 


I,  291,   Fed.   Gas.  Ko.  5,284;    Union  Oo.  (C.  a  A.;  1807)  24  C.  C.  A.  530, 

Trust  Go.  v,  Rockford  etc.  R.  Co.  (1874)  Fed.  231. 

6  BiM.  197,  Fed.  Gas.  Ko.  14,401;  Union  «>  Gamer  t\  Southern  Mut.  etc.  ^ssop. 

Mat.  L.  Ins.  Co.  f^  Universiiy  of  Chie#-  (1897)  28  G.  G.  A.  381,  84  Fed.  3;  Gep- 

go   (1881)    0  Fed.  448,  447;   Gwens  v-  tral  Trust  Co.   v.  ^outh  Atlaptic  etp. 

iUilmad  Oo.   (1884)   90  Fod.  10,  Judd  R.  Go.  (}893)  57  Feel.  3;  Bruce  v.  Man- 

o.  Bankera'  eto.  Tel.  Oo,  (1887)  31  Fed.  cheater  etc  R.  Co.  (1884)   19  Fed.  345; 

182;  Sharon  v.  <PBirr^  (1888)    I  L.R.A.  Hutchinson  v.  Green  |l8dl)  ^  f^,  837; 

Wf%  36  Fed.  397,  959;  Q#to  v.  Bucki  Young  v.  Montgomery  ptc.  %  Qq.  (1875) 

(C.  C.  ▲.$  1B9I)  4  €.  C,  A.  116,  53  Fed.  2  Woods  618. 
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the  latter  cannot,  in  an  independent  foreclosure  suit,  obtain  the 
appointment  of  a  receiver  until  the  first  court  discharges  its  receiver 
and  surrenders  possession  of  the  property.  This  rule  applies  whether 
the  different  suits  are  brought  re8i)ectively  in  state  and  federal  courts 
or  both  in  federal  courts.** 

The  same  principle  prevents  a  person  from  getting  possession  of 
j)roperty,  during  the  pendency  of  a  receivership,  by  means  of  any 
independent  proceeding,  even  though  it  is  brought  in  the  same  court 
that  is  entertaining  the  receivership  cause.*^  Neither  that  court  nor 
any  other  court  will  undertake  to  displace  the  receiver  in  any  inde- 
pendent suit.  The  proper  mode  of  proceeding  is  to  obtain  leave  of  the 
court  to  file  a  petition  in  the  main  cause. 

§  2532.  Conflict  of  Jurisdiction  between  State  and  Federal  Conrtt. 

The  doctrine  by  which  one  court  is  precluded  from  interfering  with 
•  another  court  in  the  control  of  property  already  in  its  possession  is 
primarily  based  upon  the  idea  that  when  one  court  acquires  jurisdic- 
tion over  a  res,  this  necessarily  excludes  another  court  from  exercising 
jurisdiction  over  the  same  property.  The  second  court  is  incompetent 
to  exert  jurisdiction  over  property  already  in  the  custody  and  control 
of  another  court.  When  the  question  arises  between  a  federal  court 
and  a  state  court,  an  additional  idea  is  involved,  namely,  the  idea  of 
comity ;  and  judging  from  expressions  found  in  many  of  the  cases, 
one  might  suppose  that  as  between  the  state  and  federal  courts  com- 
ity alone  operates  to  prevent  one  of  these  courts  from  interfering  with 
the  administration  of  property  in  the  hands  of  the  other.  But  even  in 
this  case  something  more  is  involved  that  a  mere  principle  of  comity. 
As  the  supreme  court  of  the  United  States  has  well  said,  the  courts  of 

44  Young  v.  Montgomery  etc.  R.  Co.  mortgage  bondholders  cannot  be  al- 
(IS75)  2  Woods  606,  Fed.  Cas.  No.  lowed  to  interfere  with  the  suit  of 
18,166.  In  a  suit  brought  by  the  holder  the  second  mortgage  bondholders.  They 
of  first  mortgage  bonds  it  appeared  tliat  can  only  interfere  by  being  admitted  as 
a  suit  was  already  pending  in  another  parties  in  that  suit.  When  the  suit  of 
federal  court  brought  by  the  holder  of  the  second  mortgage  bondholders  has 
second  mortgage  t^nds  and  that  a  re-  ripened  into  a  decree  of  sale  and  the 
ceiver  appoint^  by  that  court  had  tak-  property  has  been  sold,  the  first  mort- 
en  possession  of  the  property.  This  ga^  holders  may  then  proceed  in  their 
was  held  sufficient  to  preclude  the  ap-  suit  to  subject  the  property  again  to 
pointment  of  a  receiver  in  the  second  sale  to  satisfy  their  lien.  But  not  till 
court.  The  court  set  forth  the  mutual  the  proceedings  in  the  first  suit  have  so 
relation  and  bearing  of  the  two  suits  resulted  that  the  property  is  no  longer 
thus:  "As  the  latter  [i.  e.,  the  holders  in  the  possession  of  the  court  through 
of  the  second  mortgage  bonds]  have  its  receiver,  can  any  other  court  or  par- 
commenced  their 'Suits  first,  and  have  ties  interfere  with  it." 
first  obtained  possession  of  the  mort-  *^  American  Loan  etc  Co.  v.  Central 
gaged   property,   the    suit   of   the   first  Vermont  R.  Co.  (1898)  86  Fed.  390. 
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the  several  states  and  the  courts  of  the  United  States  do  not  belong 
to  the  same  system  so  far  as  their  jurisdiction  is  concurrent;  and 
though  they  coexist  in  the  same  space,  they  are  independent,  and  have 
no  common  superior.  They  exercise  jurisdiction,  it  is  true,  within  the 
same  territory,  but  not  on  the  same  plane :  and  when  one  takes  into 
its  jurisdiction  a  specific  thing,  that  res  is  as  much  withdrawn  from 
the  judicial  power  of  the  other  as  if  it  had  been  carried  physically  into 
a  different  territorial  sovereignty.*® 

§  2533.  Wlien  Exolunye  Jurisdiotion  Attaches. 

As  regards  the  application  of  the  general  principle,  the  courts  are 
not  in  harmony,  and  much  confusion  is  foimd  in  the  decided  cases. 
The  point  of  difficulty  is  in  determining  just  when  one  court  first 
acquires  jurisdiction  over  the  property  in  controversy,  so  as  thereby  to 
exclude  the  jurisdiction  of  another  court  of  concurrent  jurisdiction 
and  to  prevent  it  from  subsequently  taking  possession  of  the  same 
property.  No  trouble  arises  where  the  court  first  exercising  jurisdic- 
tion has,  through  its  receiver  or  otherwise,  obtained  actual  physical 
possession  of  the  property  in  dispute.  Here  the  rule  obviously 
applies;  and  the  authorities  on  this  point  are  unanimous.*^  The 
main  controversy  has  been  on  the  question  whether  the  mere  filing  of 
the  bill  coupled  with  due  service  of  process  on  the  defendant  is  suf- 
ficient, or  whether,  on  the  other  hand,  it  is  not  necessary  that  actual 
possession  should  be  taken.  There  are  a  number  of  cases  in  which  it 
has  been  held  that  the  question  of  jurisdiction  is  to  be  determined  by 
the  service  of  process,  and  not  by  the  date  of  the  actual  taking  of  pos- 
session. Under  this  rule,  if  a  bill  is  filed  for  the  appointment  of  a 
receiver  and  process  is  actually  served,  the  court  in  which  such  suit 
is  filed  thereby  acquires  such  jurisdiction  as  will  prevent  another  court 
from  interfering  with  the  property :  and  it  is  not  necessary  that  the 
receiver  should  actually  possess  himself  of  the  property.*®    On  the 

4SCoYelI  r.  Heynmn  (1884)  111  U.  S.  Kaval  Stores  Co.   (1002)   119  Fed.  309; 

176,  182,  28  L.  ed.  390,  392.  Owens  v.  Ohio  Central  R.  Co.  (1884)  20 

*^  Heidritter  v.  Elizabeth  Oilcloth  Co.  Fed.  10;  Bell  r.  Ohio  L.  k  T.  Co.  (1858) 

(1884)  112  U.  S.  294,  305,  28  L.  ed.  729,  1   Biss.  260;   U.  8.  r.  Eisenbeis   (C.  C. 

733;  Buck  17.  Colbath  (1865)  3  Wall.  334,  A.;  1901)  50  C.  C.  A.  179,  112  Fed.  197; 

18  L.  ed.  257;  Baltimore  etc.  R.  Co.  v.  Illinois  Steel  Co.  v,  Putnam  (G.  0.  A.; 

Wabash  R.  Co.  (C.  C.  A.;  1902)  57  C.  1895)  15  C.  C.  A.  656,  68  Fed.  515. 
C.  A.  322,  119  Fed.  678.  As  between  the  immediate  parties  the 

4 1  Jurisdiction  determined  by  date  of  exclusive  jurisdiction  of  the  first  court 

service:     Wilmer  v,  Atlanta  etc.  R.  Co.  may  attach  from  the  filixig  of  a  bill. 

(1874)   2  Woods  410;  Adams  v.  Trust  Farmers'   Loan   k   Trust   Co.    v.   Lake 

Co.    (C.   C.  A.;    1895)    15  C.  C.  A.  1,  Street  etc.  R.  Co.  (1900)   177  U.  S.  51, 

66  Fed.  617,  620;   Lewis  r.  American  60,  44  L.  ed.  667,  671,  20  Sup.  Ct  564, 
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btb^r  )ihniy  it  has  sometimes  been  held  that  the  exelnsfve  jterisdietioii 
of  the  first  court  does  not  attach  Until  it  (or  its  reeei^^r)  has  taken 
actual  possession  of  the  property.  In  this  view  possession  is  con- 
sidereci  the  essential  and  main  constituent  of  jurisdiction.*^ 

§  2534.  Baaie  ftnattiM  Vurtli^  (UnmAerti. 

It  should  be  borne  in  mind  in  this  connection  that  the  aetermining 
factor  is,  which  court  has  first  obtained  jurisdiction  over  the  property 
— and  we  are  here  concerned  only  with  suits  involving  the  exercise  of 
jurisdiction  over  property.  Tiie  test  is  not  to  be  found  in  the  matter 
of  jurisdiction  over  the  parties  or  over  the  controversy.  The  court 
acquires  jurisdiction  over  the  controversy,  in  a  certain  sense,  upon  the 
filing  of  the  bill ;  and  it  acquires  jurisdiction  over  the  party  defend- 
ant upon  the  service  of  process.  But  this  does  not  always  x^onfer  juris- 
diction over  the  property  that  is  the  subject-matter  of  the  suit.  Upon 
principle  it  appears  that  those  decisions  in  which  the  courts  have 
insisted  upon  the  taking  possession  of  the  property  as  the  true  test  are 
more  nearly  correct  than  are  those  in  ^idb  the  courts  have  inisisted 
that  the  mere  service  of  process  is  enough  to  exclude  the  jurisdiction 
of  another  court.  Undoubtedly,  howevei*,  there  are  situations  in 
which  the  mere  filing  of  the  bill  and  the  subsequent  service  of  process 
does  confer  a  jurisdiction  over  the  property.  There  are  cases  in  which 
the  assumption  of  jurisdiction  over  the  property  is  necessarily 
involved  in  the  fact  that  the  court  assumes  to  entertain  the  suit  at  all. 
The  idea  has  been  expressed  thus :  "  Where  .  .  •  the  possession  and 
control  of  the  property  are  necessary  to  the  exercise  of  the  jurisdiction 
^f  the  court,  the  filing  of  the  bill  and  service  of  process  is  an  equitable 
levy  on  the  property,  and  pending  the  proceedings  such  property  may 
J)roperly  be  held  to  be  in  gremio  legi^.  The  actual  Sfeiiure  of  the 
pW)perty  is  not  necessary  to  produce  this  effect  where  th6  possession 
of  the  property  is  necessary  to  the  granting  of  the  relief  Sotigfat.^ 
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««  In  re  HaII  k  Stilsoti  Co.  (1896)  73  "  Where  the  subject-matter  of  the  suit 
Fed.  627,  520.  530;  Knott  f>.  Evening  in  equity  is  real  estate,  which  is  taken 
PoAt  Co.  (1003)  124  Fed.  342;  East  Ten-  into  the  {kmsession  of  the  court  pending 
n)p8Me  etc.  R.  Co.  r.  Atlahta  etc.  R.  Co.  the  litigation,  by  the  appointment  of  a 
(1892)  15  L.R.A.  100,  40  Fed.  608;  Wil-  receiver,  or  by  ieottestration,  the  title 
mer  V.  Atlanta  etc.  R.  Co.  (1876)  2  is  bound  from  the  tiling  of  the  bilU  and 
Woods  410  (per  Bradley,  Circuit  Jus-  4hy  purchaser  pehdenfe  lite,  eVen  if  f6t 
tice).  a  valuable  consideratioA,  corned  in  at  bfs 

BO  Illinois  Bteel  Co.  r.  Putnam  (C.  0,  |)eril."  Wiswall  v.  Samp#cnk  (1852)  14 
A.;  1896)  15  C.  C.  A.  fW6,  68  Fpd.  516,  Hdw.  52,  65,  14  L.  ed.  322,  828.  See  Hiti 
citing  Adams  r.  Tru^t  Co.  (C.  C.  A.;  V.  Jenks  (1902)  165  U.  S.  166,  46  L.  ed. 
1895)   15  G.  C.  A.  1,  66  Fed.  617.  855. 
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Though  it  18  not  possiWe  to  dediice  a  principfe  upon  wiiich  all  the 
cases  can  be  reconciled,  it  may  be  said  generally  that  in  order  for  the 
jurisdiction  of  one  court  over  property  to  be  exclusive,  it  is  necessary 
that  there  should  oe  (1)  either  an  actual  taking  possession  of  the 
property,  or  (2)  the  suit  must  be  of  such  ciiaracter  as  n'eoessarily  to 
involve  the  assumpticm  oi  jurisdiction  over  tlie  properly,  or  (3)  the 
court  must  do  some  act  sufficient  to  bring  tn6  property  under  its  con- 
trol**^ It  has  been  lieW  that  wbere  a  \)ill  is  filed  to  foreclose  a  mort- 
gage,  and  the  appointment  of  a  receiver  is  asked  for  as  an  incident  to 
the  foreclosure,  and  the  court  at  the  inception  of  the  suit  grants  a 
restraining  order  to  preveat  a  transfer  of  the  property  until  the  tjourt 
may  act  dtt  the  motioA  iot  *  reeeivter,  the  gr^ntii^  bf  such  i*ijun«tit^n 
involves  an  assuftlptioii  of  jurisdictioh  oVer  th6  pi'operty  such  as  will 
give  the  court  granting  such  order  exclusive  jurisdiction.^^ 

§  253^  tnValid  BeceiversMp  knsnMcient  to  Confer  Exclusive  Jurisdic- 
tion. 

Where  the  judge  of  a  state  court  aip|k>ints  a  receiver  dui^ing  vaca- 
tion, but  without  statutory  authority  to  do  so,  such  appointment  is 
ineffectual;  and  the  taking  of  possession  by  such  receiver  is  no 
obstade  to  the  appoihtment  of  «  receiver  for  tlie  samie  pro^rty  in  « 
suit  brought  ih  Ihe  fedeini  i60tfrt.** 

§  2537.  ^VnLilA  to'htuYttni  Stiitii  UtOiUiiLabie. 

The  fact  that  a  receiver  has  been  appointed  by  a  federal  court  and 
that  possession  has  been  taken  by  him  of  property  within  the  jurisdic- 
tion of  the  court  of  appointment  does  not  prevent  a  state  court  from 
entertainiiig  a  suit  and  Appoittting  a  ireceivel*  in  a  cal!is6  of  action 
against  the  safaie  defendant,  provid'ed  ^'ttch  re(^iver  does  iiot  iiitetfiere 
with  the  pfo^'erty  of  whi6h  the  refceiv^r  Appointed  by  the  federal  court 
has  alifeady  obtained  poss^sstbn.**    Upbn  a  sftnilat  J^timiipie  the  f  Act 

^I0ee^  fSetaerally,  ^  Am.  and  Bbg.  ssgainmoekr.  Fanners' IxMtn  &  Trust 

Encyc.    of    Law    (2d    ed.)    p.    1112;    1  Co.  (1881)   106  U.  S.  77,  26  L.  ed.  IIU. 

Pomerqy's  Equitable  Remedies,  {   170;  &<  Leadville    Coal    Co.    v*    McCreery 

Adiiins  t.  kerciintile  Trust  Co.   (C.  C.  (IWl)   141  U.  B.  475,  38  L*  ed.  824,  12 

A.;  I8ft5)   lis  C.  C.  A.  1.  knd  note  ^^«  SVi^.  Ct.  28.    In  its  decree  apipointln^  a 

^IS,  66  Fed.  617;  LonisVilte  Trust  Co.  receiver,  the  State  6ourt  made  the  foi- 

r.  City  of  Cincinnati   (C.  C.  A.;  1806)  Jowiftg  reservation:     "But  fn&smnch  as 

22  C.  C.  A.  384,  and  bote,  pp.  311^376,  it  ap^ph^ars  that  the  estate  and  effects  of 

T8  Fed.  =2116.  «aid  [defendant]  are  at  the  present  time 

»«  Appt^ton  Waterworks  Co.  v.  Cen-  in  the  hands  of  a  recefver  appointed  by 

trtil  Trust  Co.  (C.  O.  A.  5  1898)  36  C.  0.  and  actii^g  under  the  orders  of  the  efr- 

A,  302,  93  Fed.  286.  cttit  eourt  6f  the  IMM  States  for  the 
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that  a  receiver  has  been  appointed  by  a  state  court  and  that  pofises- 
sion  has  been  taken  by  him  of  the  property  of  the  defendant  does  not 
prevent  a  federal  court  from  entertaining  a  suit  in  respect  to  the  same 
property  against  the  same  defendant  and  giving  such  relief  as  it  may 
give  without  interfering  with  the  state  court  Thus  where  a  state 
court  has  appointed  a  receiver  under  a  foreclosure  suit  brought  by  a 
second  mortgagee  and  thereby  obtained  possession  of  the  property,  the 
federal  court  will  not  appoint  a  receiver  in  a  suit  brought  by  the  first 
mortgage,  but  it  will  entertain  the  suit  and  give  such  relief  as  it  may 
without  interfering  with  the  state  court 

Metropolitan  Tru9t  Co.  v.  Lake  Citiee  etc.  Co.  (1900)  100  Fed.  S07,  S9Q:  In  a 
case  where  the  situation  just  indicated  was  presented  it  was  said:  "This  court 
concedes  that  it  can  decree  no  reUef  in  the  present  suit  which  wiU  in  any  wise 
disturb  the  possession  of  the  property  in  the  custody  of  the  state  court.  It  cannot 
appoint  a  receiver  for  that  property,  nor  can  it  cause  the  same  to  be  sold  by  iu 
master.  To  do  these  things  would  tend  to  disturb  the  possession  of  the  statu 
court,  and  might  lead  to  unseemly  conflict.  But  because  the  court  cannot  grant 
all  the  relief  prayed  for  does  not  justify  it  in  refusing  to  grant  such  relief  within 
its  jurisdiction  as  the  nature  of  the  case  requires  for  the  protection  of  the  rights 
of  the  complainant.  The  entry  of  a  decree  of  foreclosure  against  the  railway 
company,  and  an  order  for  the  sale  of  its  plant  and  property,  will  not,  of  them> 
selves,  disturb  the  possession  of  the  state  oourt."6S. 

It  was  further  held  in  this  case  that  the  federal  court  had  jurisdiction  to 
determine  the  relative  rank  of  the  certificates  issued  by  the  receiver  of  the  state 
court  and  the  lien  of  the  plaintiff  in  the  federal  court,  the  reason  being  that  the 
state  court  had  had  no  jurisdiction  or  power  to  create  a  lien  superior  to  that 
of  this  plaintiff,  he  not  having  been  a  party  to  the  suit  in  the  state  court. 


§  2688.  Vindioation    of  Jnrisdictioii   of   Federal   Court— Injunction 
against  Suit  in  State  Court. 

The  federal  court,  having  once  acquired  jurisdiction  over  property 
through  the  appointment  of  a  receiver,  will  proceed  to  final  determina- 
tion of  the  rights  of  the  parties  and  to  the  execution  of  its  decree  with- 
out regard  to  subsequent  proceedings  in  a  state  court.**  And  the 
federal  court,  having  acquired  prior  jurisdiction  over  the  subject- 
matter,  will'  enjoin  at  any  time  a  suit  in  a  state  court  subsequently 

Northern  District  of  Ohio,  it  is  ordered  gomery  etc.  R.  Co.  (1875)  2  Woods  606, 

that  the  receiver  hereby  appointed  shall  Fed.  C'as.  No.  18,106;  Griswold  r.  Cen- 

not  interfere  with  the  possession  of  the  tral  Vermont  R.  Co.  ( 1881 )  9  Fed.  797, 

receiver  appointed  by  said  federal  court  20  Blatch.  212. 

of  the  effects  and  assets  of  said  corpora-  6*  /n  re  HaU   &  Stilson   Co.    (1896) 

tion."  73  Fed.  527;  Holland  Trust  Co.  v.  In- 

6BSee    Mercantile    Trust    Co.    r.    T-a-  ternatioual   etc.   Co.    (C.   C.   A.;    1898) 

moille  Val.  R.  Co.  (1879)  16  Blatch.  324,  85   Fed.   865,  afprming    (1897)    81    Fei 

Fed.   Cas.   No.   9,432;    Youflg  r,  Mont-  422,  20  C,  C,  A,  469, 
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brotight,  whete  such  injimction  is  necessary  to  protect  the  jurisdiction 
of  the  federal  court.  Thus  a  suit  in  a  state  court  brought  against  a 
federal  receiver  may  be  enjoined  by  the  court  appointing  the  receiver 
where  sucfc  court  has  exclusive  jurisdiction  and  the  suit  in  question 
would  interfere  with  the  control  of  the  ciourt  over  the  receivership 
property.  The  statute  declaring  that  the  writ  of  injunction  shall  not 
be  granted  by  a  federal  court  against  proceedings  in  a  state  court  does 
not  apply  where  the  object  of  the  injunction  is  to  protect  the  exclusive 
jurisdiction  of  the  federal  court  previously  acquired.*^ 

Receivership  Business  to  Se  C(mducted  According  to  Laws  of  State. 

§  2889.  AkeiiaUHtjr  df  Beeeiydr  H  State  U^. 

We  have  seen  that  by  the  mere  fact  that  property  has  been  placed  in 
the  hands  of  a  receiver  appointed  by  a  federal  court  all  other  courts 
are  deprived  of  the  power  to  exfercise  jurisdiction  over  the  property ; 
and  the  receiver  himself^  being  a  mere  arin  of  the  court,  is  peculiarly 
under  its  protection  and  jurisdiction,  so  that  he  is  not  subject  to  be 
controlled  df  Held  liable  by  any  dther  court.  One  of  the  necessary  con- 
sequences  of  this  principle  is  that  a  federal  receiver  or  manager  in  pos- 
session of  d  failrOMd  is  not  am^nablls  to  the  courts  of  the  state  in  which 
the  tailfoMd  dpefated  by  him  is  situatied;  and  he  cannot  be  com- 
pelled to  obey  the  lai^s  of  such  state  except  in  so  far  as  he  is  directed 
to  obey  ihfem  by  the  court  thrit  apj)ointed  hiln.  This  rule  has  been 
condideted  to  be  (Capable  of  abuse,  and  it  has  therefore  been  abolished 
by  an  act  of  Congress : 

Act  6f  Atignit  13^  1888  eh.  866,  sec.  2:  Whenever  in  any  catuse  pending  in  any 
court  bf  the  United  Statcffi  there  shaU  be  a  receiver  or  manager  in  possession  of  any 
property,  such  teceiver  shall  manage  and  operate  such  properly  according  to  the 
requirements  of  the  valid  laws  of  the  state  in  which  such  property  shall  be  situated, 
in  the  same  manner  tliat  the  owner  or  possessor  thereof  would  be  bound  to  do  if 
In  poaiessibii  thereof.  Aliy  riiceiTer  or  inanager  who  Shall  wilfully  violate  the 
provisions  of  this  Section  shall  be  deemed  guilty  bf  a  misdemeanor,  and  shall,  on 
conviction  thereof,  be  punished  by  a  fine  not  exceeding  three  thousand  dollars,  or 
by  imprisonment  not  exceeding  one  year,  or  by  both  said  punishments,  in  the  dis- 
cretion of  the  nonrt* 

ST  Jesup  17.  Railroad  Co.    (1800)    44  R.  Co.  (1901)   110  Fed.  10;  Stewart  v. 

Fed.  663;  Central  Trust  Co.  v.  St.  Louis  Wisconsin  etc.  R.  Co.    (1902)    117  Fed. 

etc.  R.  Co.    (1893)   69  Fed.  385;  Terre  782;  Farmers'  Loan  etc.  Co.  v,  Chicago 

Haute  etc.  R.  Co.  r.  Peoria  etc.  R   Co.  etc.  R.  Co.  (1902)  118  Fed.  204;  Gamer 

(1807)  82  Fed.  943;  Fidelity  Ins.  etc.  Co.  v.  Bank  (1895)  67  Fed.  833,  16  C.  C.  A, 

r.  Norfolk  etc.  R.  Co.    (1898)    88  Fed.  86* 
315;  State  Trust  Co.  r.  Kansas  City  etis. 
J^.  Prac.  VoL  U.--93. 
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§  2640.  BeceiYership  to  Be  Condueted  in  Conf omity  with  State  Stat- 
utes. 

Under  this  law  it  becomes  the  duty  of  a  receiver  appointed  by  a 
federal  court,  to  operate  his  road  and  to  manage  other  property  com- 
mitted to  his  care  according  to  the  statutes  of  the  state  in  which  the 
property  is  situated  or  business  conducted ;  '^  and  whenever  a  court 
appointing  a  receiver  is  made  to  know,  in  any  proper  way,  that  its 
receiver  is  violating  the  law  of  the  state,  the  court  will  of  its  own 
motion  direct  him  to  cease  further  violation."*  But  the  requirement 
of  the  statute  that  the  receiver  shall  operate  his  property  in  accordance 
with  the  laws  of  the  state  is  not  to  be  construed  as  requiring  the 
court  to  administer  the  property  in  its  hands  agreeably  to  the  laws  of  a 
state.*® 

Proceedings  Incident  to  Appointment  of  Receiver. 

§  2541.  Fillip  of  Bill  as  Heoessary  Prerequisite. 

From  the  fact  that  a  receivership  is  a  dependent  proceeding  and 
maintainable  only  during  the  main  litigation,  it  follows  that  the 
appointment  of  a  receiver  can  never  properly  be  made  until  a  suit  in 
equity  is  duly  and  properly  begun ;  for  until  a  bill  is  filed,  there  is 
nothing  to  support  the  jurisdiction  for  the  appointment  of  a 
receiver.*^  An  order  granted  before  the  filing  of  a  bill,  appointing  a 
receiver  and  authorizing  him  forthwith  to  take  possession  of  property, 
is  doubtless  totally  void,*^  unless  possibly  where  the  property  in  ques- 
tion belongs  to  an  infant  or  lunatic  and  the  application  is  made  on  his 
behalf ;  *'  and  certainly  the  appointment  of  a  receiver  in  any  ordinary 
case,  upon  a  mere  ex  parte  application  before  the  filing  of  a  biU,  will 
be  vacated  on  motion  as  having  been  irregularly  made.*^ 

K8  Erb  0.  Moraach    (1900)    177   U.  S.       Apparently  the  only  exception  reoog- 

6S4,  44  L.  ed.  897;  Houston  First  Nat.  nized  in  the  English  chancery  to  the 

Bank  v,  Ewing  (C.  C.  A.;  1900)  103  Fed*  rule  that  a  receiver  cannot  be  appointed 

195,  43  C.  C.  A.  150.  unless  a  suit  is  pending  was  in  the  case 

6d  Felton    V,   Ackennan    (C.   0.   A.;  of  the  estate  of  idiots  and  lunatics   (3 

1894)  61  Fed.  228,  9  C.  C.  A.  457.  Dan.  Ch.  Pr.  426) ;  though  the  exception 

eo  First  Nat  Bank  v,  Ewing  (G.  C.  A.;  has  also  been  stated  to  extend  to  cases 

1900)  103  Fed.  168,  195,  43  C.  C.  A.  150.  involving  the  interests  of  infants.    In  re 

<i  No  application  for  the  appointment  Brant  (1899)  96  Fed.  257. 
of  a  receiver  will  be  entertained  except       iS  Merchants  etc.  Bank  f?.  Kent  (1880) 

after  a  bill  has  been  filed  and  a  sub-  43  Mich.  292,  5  N.  W.  627. 
poena  issued  thereon.     No.  30  of  Rules       <>/»  r«  Brant  (1899)  96  Fed.  257. 
of  Circuit  Ourt  for  the  Northern  Pis-       <4  Greene  v.  Star  Cash  etc  Co.  (1900) 

tyic^  of  California.  99  Fed.  656. 
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§  264S.  Ho  Ancillary  Seceiver  without  Ancillary  Soit 

The  rule  requiring  the  filing  of  a  bill  as  an  esaential  prerequisite 
to  the  (exercise  of  the  jurisdiction  of  appointing  a  receiver  is  commonly 
held  to  be  applicable  where  the  appointment  of  an  ancillary  receiver 
is  sought.  Such  a  receiver  will  not  be  appointed  in  a  court  of  ancil- 
lary jurisdiction  until  a  bill  has  been  filed  in  such  court®^ 

§  2S4S.  Application  to  Judge  before  Formal  Vilmg  of  Bill. 

While  it  is  true  the  appointment  of  a  receiver  presupposes  the 
actual  pendency  of  the  suit  in  which  the  receiver  is  appointed,  yet  if 
the  bill  is  framed  and  submitted  to  a  judge  at  chambers  at  the  same 
time  that  the  application  is  made  for  the  appointment  of  a  receiver, 
this  submission  of  the  bill  to  the  judge  is,  no  doubt,  such  a  commence- 
ment of  the  suit  as  will  support  the  appointment  of  the  receiver,  there 
being  no  specific  rule  of  the  court  to  the  contrary.  For  instance,  if  a 
bill  asking  for  the  appointment  of  a  receiver  is  submitted  to  a  judge 
and  he  grants  the  application  for  a  temporary  receiver,  his  order 
becomes  effective  though  the  bill  is  not  actually  lodged  with  the  clerk 
nor  the  subpoena  served  till  two  days  thereafter.  In  such  case  the 
real  filing  of  the  bill  occurs  when  it  is  submitted  to  the  court®® 

All  question  on  this  point  is  removed  where  the  court  takes  the  bill 
at  chambers,  writes  out  the  order  of  appointment,  and  makes  it  pro- 
visional upon  the  actual  filing  of  the  bill.  The  order  then  takes  effect 
from  the  moment,  and  only  from  the  moment,  when  the  bill  and  order 
are  lodged  or  filed  with  the  clerk.  The  order  takes  effect  upon  the  fil- 
ing of  it,  without  regard  to  any  delay  incident  to  its  being  transcribed 
into  the  order  book  by  the  clerk.®^ 


§  2S41.  Only  Party  naintiff  llay  Apply  for  Xeoeiyer. 

The  application  for  the  appointment  of  a  receiver  must  be  made  by 
a  party  entitled  to  affirmative  relief.  This  means  that  the  applicant 
must  be  in  the  position  of  plaintiff  or  cross-plaintiff.*®  Where  a  bill 
18  filed  for  a  receiver  but  the  plaintiff  afterwards  declines  to  move 

•s/»  re  Brant  (1890)   96  Fed.  257;  (C.  C.  A.;  1902)  113  Fed.  261,  51  C.  C. 

Onene  v.  Star  Cash  etc.  Co.  (1900)  99  A.  208. 

Fed.  656.    Contra,  Piatt  v.  Philadelphia  S7  Horn  v.  Pere  Marquette  R.  Co.  (C. 

etc  R.  Co.  (1893)  54  Fed.  569,  as  to  the  C.  A.;  1907) ;  151  Fed.  635. 

Aj^intment   of   ancillary  receivers   in  ^sHenshaw  r.  Wells  (1848)  9  Humph. 

the  first  circuit.  568,  584;  Leddel  v.  Starr  (1868)   19  N. 

€•  Universal  etc.  Co.  9^  Stoneburner  J.  E(|.  159, 
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for  the  appointlnebt^  n  receiver  will  not  be  appointed  ok  the  applidh 
ti<Ml  of  the  defendant*' 

§  8645.  Ho  Beoeiyer  over  FUintilTs  Estate  in  PoneiiioB. 

The  appointment  of  a  ret^eiver  is  a  rem^y  incidental  to  the  grant- 
ing of  equitable  relief,  ahd  it  is  ndt  a  final  ronedy  such  as  to  (x>fldti- 
tute  in  itself  a  species  of  distinct  relief.  It  follows  that  a  bill  seeking 
the  appointment  of  a  receiver  must  first  dioik  a  title  to  distinct  ef^xd- 
table  relief  and  also  such  a  state  of  affairs  as  will  justify  the  appoint- 
ment of  a  receiver  as  an  incident  to  the  obtaining  of  the  final  relief. 
One  important  and  necessary  consequence  of  this  principle  is  that  a 
bill  for  a  receiver  cannot  be  brought  by  the  person  over  whose  prop- 
erty the  receivership  is  to  be  established,  for  no  person  can  be  entitled 
to  substantive  relief  against  himself,  and  where  there  is  no  title  to 
substantive  relief  the  right  to  the  incidental  relief  cannot  exist  It  has 
accordingly  been  held  that  when  a  corporation  becomes  insolvent  it 
cannot  maintain  a  bill  in  equity  for  the  appointment  of  a  receiver  to 
wind  up  its  own  affairs.  A  receiver  may  be  ilppointed  in  a  proper 
case  at  the  instance  of  a  creditor  or  other  person  snowing  a  good  right 
to  a  receivership  but  not  at  the  instance  of  the  insolvent  debtor  him- 
g^l£  70  'j'he  same  rule  would  of  course  apply  in  the  case  of  a  private 
person.  No  one  can  have  a  receiver  appointed  over  his  own  property 
where  it  is  already  in  his  possession  and  control. 

§  8546.  Bill  by  Insolvent  Company  Seddng  XeoeiTenliip  over  Own 
Affairs. 

The  rule  stated  in  the  preceding  paragraph,  thoiigh  unquestiohably 
sound,  has  sometimes  been  violated  in  the  federal  courts.  Thus  upon 
one  or  two  occasicflis  fl  bill  has  been  maintained  by  an  iiisolvent  cdtpo* 
ration,  alleging  its  insolvency  and  seeking  the  appointment  of  a 
receiver  for  the  benefit  of  all  concerned.^*  This  practice  is  undoubt- 
ed Robinson  v,  Hadley  (lS4d)  11  Beav.  may  be  obtained  as  a  simple  wav  ont  of 
614.  financial  difficulties,  even  where  the  road 

70  Hugh  V,  McRea  (1S69)  Chase  Dec.  Is  not  actually  insolvent. 
466;    KimbaU   v.   Goodbum    (1875)    32       7i  Wabash,  St.  L.  eta.  R.  Co.  v.  Cen- 
Mich.   10;    Hiiickley  v.  Pfister    (1892)    tral  Trust  Co.  (1884)  22  Fed.  272  (and 
83  Wis.  64,  53  N.  W.  21.  the  same  court,  after  having  appointed 

A  special  clause  is  sometimes  inserted  the  receiver  on  the  ex  parte  application 
in  mortgages  or  trust  deeds  of  railroads,  of  the  corporation,  subsequently  refused 
providihg  that  a  receiver  may  be  ap-  to  transfer  the  receivership  to  a  eron 
plied  for  by  the  trttstee,  if  requested  to  action  brought  by  the  mortgage  crediton. 
do  by  the  railroad  company,  irrespective  Central  Trust  Co.  v,  WabiUh,  St.  L.  etc, 
of  the  payment  of  interest  on  the  bonds.  R.  Co.  (1885)  28  Fed.  863). 
Under  such  a  provision  a  receivership 
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edly  an  abuse  of  equitable  jurisdiction,  but  the  error  is  not  of  such 
character  as  to  render  the  proceedings  void  or  defeat  rights  acquired 
under  the  receivership  proceedings.  Any  objection  to  such  defect  of 
jurisdiction  should  be  made  in  the  early  stages  of  the  suit ;  and  it  is 
not  available  cm  appeal^  no  objection  having  been  made  in  the  lower 
court  ^* 

§  9647.  Prayer  for  Beoeiver— Appointment  on  Hotion  of  Court; 

If  the  exigency  justifying  the  appointment  of  a  receiver  is  apparent 
or  can  be  foreseen  at  the  time  when  the  bill  is  prepared,  a  special 
prayer  asking  for  an  ordier  for  the  appointment  of  a  receiver  should 
be  inserted  in  the  bill.^^  But  it  is  not  essential  to  the  appointment  of 
a  receiver  that  the  bill  should  contain  a  prayer  for  such  relief.^*  Not 
infrequently  the  Ojccasion  for  the  receivership  arises  after  the  bill  is 
filed.  Furthermore  it  is  not  easential  that  either  party  should  move 
the  court  to  appoint  a  receiver.  TJ^e  court  will  proceed  of  its  own 
motion  to  appoint  a  receiver  whenever  it  is  manifest  that  the  exigency 
of  the  situation  requires  that  this  should  be  done. 

Elk  Fork  OU  d  Qus  Oo.  v.  Foster  (G.  C.  A.;  }900)  99  Fed.  496,  89  C.  G.  A.  61f : 
The  ezidtence  of  conflicUiig  interests  m  oil  and  gas  rigl^ts  resulted  in  the  ^ling 
of  two  independent  suits  betweeii  the  same  parties.  Each  party  obtained  an 
injunction  against  the  other.  Neither  bill  prayed  for  a  receiver,  ^nd  neither 
party  sought  such  relief.  The  suits  were  heard  together  as  on  bill  and  cross  bill. 
Some  difficult  questions  were  presented  that  could  not  properly  be  determined  in 
the  early  stages  of  the  suit,  and  it  was  impossible  to  say  which  side  was  in  the 
right  There  was  danger  of  irreparable  mischief  to  the  interests  of  the  party  that 
might  finally  prey^L  The  court  therefore,  on  its  own  motion,  appointed  a  receiver 
tP  take  possession  and  manage  the  property  pendente  lite.  This  course  was  ap- 
plpvad  h^  the  circuit  court  of  appeals. 

§  2648.  Application  on  Petition  or  Hotion. 

A  receiver  may  be  appointed  though  the  bill  does  not  contain  a 
statement  of  f ^cts  sufficient  to  justify  the  apppintinisnt  of  the  receiver. 
If  a  proper  case  for  equitable  relief  is  ma^le  out  and  a  case  for  the 
appointment  of  a  receiver  exists^  the  application  for  the  appointment 

vsQuiu^  etc  E.  Go.  v,  Humphreys  plaintiff,  in  his  bill,   to  ask  for  any 

(1892)  145  U.  8.  82,  104,  36  L.  ed.  632,  special  order  that  may  be  needed  pend- 

639  (dealing  trith  a  branch  of  the  Wa-  ing  the  suit). 

bash  case) ;  International  Trust  Oo.  «.  ?«  Commercial  ft  Savings  Bank  r.  Qor^ 

T.  B.  Townsend  Brick  etc,  Co.   (C.  C.  bett  (1878)  6  Sawy.  172,  Fed.  C»s.  No. 

A.;  1809}  06  Fed.  85|f,  37  C.  C.  A.  396.  d/)57. 

7 s  Equity    Rule    21     (requiring    the 
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of  the  receiver  may  be  made  by  petition  or  motion,  supported  by  an 
affidavit  of  the  essential  facts. ^^ 

The  application  for  the  appointment  of  a  receiver  is  regularly  made 
by  petition  or  motion  addressed  to  the  court  or  a  judge  of  the  court  in 
which  the  cause  is  pending.  An  order  for  the  appointment  of  a 
receiver  can  be  made  by  a  judge  at  chambers  as  well  as  in  open 
court.''* 

§  2648.  Hotioe  of  Application  for  Beoeiver. 

Notice  of  the  application  or  motion  for  the  appointment  of  a 
receiver  should  always  be  given  to  the  person  who  is  to  be  dispossessed 
of  his  property  or  assets,  whenever  the  giving  of  such  notice  is  prac- 
ticable. However,  previous  notice  of  the  motion  for  a  receiver  is  not 
necessary  when  counsel  for  the  opposite  party  is  present  in  court  ;^^ 
nor  is  notice  necessary  where  the  court  assumes  the  responsibility  of 
appointing  a  receiver  on  its  own  motion.  The  court  does  not  have  to 
give  notice  of  its  own  "  motion."^® 

§  2550.  Hotioe  to  Penons  Hot  Parties  to  Suit. 

Where  the  property  to  be  put  in  the  hands  of  a  receiver  is  extensive 
and  many  persons  are  interested,  it  is  not  improper  for  the  court  to 
require  the  giving  of  notice  to  all  concerned,  so  far  as  practicable, 
though  they  be  not  actual  parties  to  the  suit.  For  instance,  upon  an 
interlocutory  application  for  a  receivership  of  a  corporation  engaged 
in  a  manufacturing  enterprise,  the  court  ordered  that  notice  of  the 
application  for  the  receivership  should  be  given  to  the  corporation,  it 
being  the  only  respondent  named  in  the  prayer  for  subpoena,  also  that 
public  notice  of  the  pendency  of  the  application  should  be  given  by 
publication  in  newspapers  circulating  in  the  localities  where  the 
creditors  and  principal  stockholders  live.^* 

§  2551.  Appointment  on  Ez  Parte  Application. 

A  court  of  equity  has  the  power  to  grant  an  order  for  the  appoint- 
ment of  a  receiver  upon  an  ex  parte  application  without  notice.    But 

76  Commercial   etc.   Bank   v,   Corbett  of  the  court.    Hammock  v.  Loan  &  Trust 

(1878)  5  Sawy.  172,  Fed.  Cas.  No.  3,057.  Co.  (1881)  105  U.  S.  77,  26  L.  ed.  1111. 

76  Vose  r.  Reed  (1871)  1  Woods,  647,  77  McLean  v.  Lafayette  Bank   (1844) 

Fed.  Cas.  No.  17,011;  Horn  v,  Pere  Mar-  3  McLean  603,  Fed.  Ca^  No.  8,887. 

quette  R.  Co.  (1907)   151  Fed.  636,  637.  78  Elk  Fork  etc.  Co.  v.  Foater  (C.  C. 

•In  Illinois,  a  judge  of  the  state  eir-  A.;  1000)   90  Fed.  496,  39  C,  C.  A.  615. 

cuit  court  cannot  appoint  a  receiver  of  a  79  Hutchinson  o.  American  Palace  Car 

railroad  in  vacation;  and  if  a  receiver  is  Co.   (1900)   104  Fed.  182,  184. 
so  appointed,  his  possession  is  not  that 
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this  will  be  done  only  in  a  strong  case  of  pressing  emergency  or  of 
''  imperious  necessity/'  where  the  circumstances  are  such  as  to  require 
immediate  action  before  there  is  time  to  give  notice ;  or  it  must  be 
shown  that  notice  would  jeopardize  the  delivery  of  the  property  over 
which  the  receivership  is  to  be  extended.*^  It  is  reversible  error  for 
a  court  to  appoint  a  receiver  without  notice  in  cases  not  of  this  excep- 
tional kind.^^  Such  action  can  be  justified  only  when  the  rights  of 
the  plaintiff  and  the  relief  to  which  he  shows  himself  entitled  can  be 
secured  and  protected  in  no  other  way.*^  The  need  for  the  exercise  of 
the  power  to  appoint  a  receiver  upon  an  ex  parte  application  without 
notice  is  greatly  lessened  in  federal  courts  of  equity  by  reason  of  the 
fact  that  they  have  power  to  grant  preliminary  restraining  orders, 
which  will  usually  preserve  the  status  quo.  And  this  mode  of  proceed- 
ing should  always  be  resorted  to  where  it  would  appear  to  be  sufficient, 
leaving  the  question  of  receivership  vel  non  to  be  considered  after  due 
notice.®* 

Error  in  appointing  a  temporary  receiver  without  notice  is  waived 
if  the  party  concerned  makes  no  objection  thereto  when  the  per- 
manent receiver  is  appointed.*^ 

§  2B62.  Sight  of  Defendant  to  Be  Subsequently  Heard. 

If  the  motion  for  the  appointment  of  a  receiver  is  made  without 
notice  and  a  sufficient  showing  is  made  to  justify  the  appointment 
upon  such  ex  parte  application,  the  common  practice  is  to  grant  an 
order  for  the  appointment  of  a  merely  temporary  receiver.  At  the 
same  time  a  rule  is  entered  requiring  the  defendant  to  appear  and 
show  cause  why  the  application  should  not  be  granted  and  the 
receivership  made  permanent.*'  But  whether  this  particular  course 
is  followed  or  not,  the  defendant  against  whom  an  order  has  been 
made  for  the  appointment  of  a  receiver,  without  notice,  must  be 
allowed  to  come  in  within  a  reasonable  time  and  move  to  have  the 

s^Bank  of  Florence  v.  United  States  ssHuff  v.  BidweU   (C.  C.  A.;   1907) 
8aT.  etc.  Co.  (1888)  104  Ala.  207,  16  So.  151  Fed.  663,  81  C.  C.  A.  43. 
110.  8«  North  American  etc.  Co.  v,  Wat- 
si  North  American  Land  etc  Co.  v.  kins  (C.  C.  A.;  1901)  109  Fed.  101,  106, 
Watkina  (C.  C.  A.;  1901)  100  Fed.  101,  48  C.  C.  A.  254. 

48  C.  C.  A.  264;  Cabaniss  v.  Reco  Min.  9 a  Huff  v,  BidweU    (C.  C.  A.;  1907) 

Go.   (C.  C.  A.;  1902)    116  Fed.  318,  54  151  Fed.  563,  81  C.  C.  A.  43.     In  this 

C.  C.  A.  100;  Joseph  Dry  Goods  Co.  r.  case  the  court  showed  its  reprobation 

Heeht  (C.  C.  A.;  1903)    120  Fed.  760,  of  the  practice  of  appointing  receivers 

57  C.  C.  A.  64.  without  notice  by  taxing  all  the  costs  of 

Reoeiver  appointed  upon  ew  parte  ap-  the  temporary  receivership  to  the  plain- 

plieatiofi  in   suit  to   foreclose   chattel  tiff  who  had  procured  it. 

mortg^.  H.  B.  Clailin  COb  v.  Furtick  S6  Ford  v.  Taylor  (1905)  137  Fed.  149. 
(1902)  119  Fed.  429. 
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order  rescinded ;  and  if  the  court  appointing  the  receiver  unduly  poet- 
pones  the  right  of  such  party  to  appear  and  contest  the  proceedings, 
the  proceeding  is  irregular  and  will  be  vacated  on  appeaL^ 

§  8563.  Hearing  on  Applioatign  for  Stoeiver. 

The  hearing  of  an  application  for  the  appointment  of  p  reoaivery 
whether  upon  ex  parte  application  or  upon  notice  and  appearance  of 
the  adverse  party,  is  a  purely  interlocutory  hearing;  and  the  case 
cannot  then  be  determined  upon  its  merits  as  at  a  final  hearing.^' 

§  2654.  Plaintirs  phowing. 

In  order  to  sustain  his  application,  the  plaintiff  is  entitled  to  use 
his  verified  bill  or  petition  and  any  ^ffidayit  or  affidavits  that  lie  may 
choose  to  file.  The  statements  of  fact  upon  whjch  the  application  is 
based  must  be  specific  Mere  general  allegations  to  the  effect  that  the 
appointment  of  a  receiver  is  necessary  to  prevent  irreparable  injury 
are  not  sufficient.  Where  a  receiver  is  sought  for  a  corporation  on  the 
ground  of  fraud  and  mismanagement  on  the  part  of  the  corporate 
officers,  the  bill  must  clearly  show. in  what  the  frauds  consist  The 
mere  belief  of  the  plaintiff  that  rascality  h^  been  com^iitted|  coupl^d 
with  general  averments  of  negligence  and  bad  management,  will  not 
suffice.®* 

The  appointment  of  a  receiver  may  be  justified  by  the  admissions 
of  the  answer  on  points  not  fully  covered  and  made  clear  by  the  alle- 
gations of  the  bill.®* 

§  2655.  Defendant's  Showing. 

A  defendant  who  resists  an  application  for  the  appointment  of  m 
receiver  is  entitled  to  use  his  verified  answer  (where  his  answer  is 
ready  to  be  filed),  together  with  such  affidavits  as  he  may  see  fit  to 
introduce  for  the  purpose  of  meeting  the  case  made  in  the  plaintiff's 
bill,  or  petition,  and  affidavits,  or  for  the  purpose  of  supposing  any 
affirmative  defense  stated  in  the  defendant's  own  answer.  The 
defendant  is  entitled  to  swear  to  his  answer  and  use  the  samp  as  an 
affidavit  on  the  motion  for  the  appointment  of  a  receiver,  though  the 
answer  imder  oath  is  waived  in  the  bill."^ 

sewilliamBon   v.   Wilson    (1826)    1       >»  Union  Mu^  Lil^  Iiui.  Co.  o.  Kellogg 
Bland  Ch.  424.  (1878)  Fed.  Cas.  No.  14^73. 

87Kerp  17.  Michigan  Lake  Shore  R.       so  Ryder  v,  ^teman  (1898)  93  Fed. 
Co.   (1873)   Fed.  Cas.  No.  7,727.  16. 

M  Clark  v.  National  Linseed  Oil  Co. 
(C.  t.  A.;  1901)  105  Fed.  787,  46  C. 
C.  A.  63. 
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§  8W6.  Weight  of  Answer. 

Wbqre  the  answer  under  oath  is  waived  in  the  bill  but  the  answer 
is  neverthpless  sworn  to  and  used  as  an  affidavit  in  resisting  the  appli- 
catiop  for  Ihe  appointment  of  a  receiver,  it  is  to  be  given  the  same 
effect  and  weight  as  would  formerly  have  been  attributed  to  it  before 
the  rule  was  adopted  allowing  the  plaintiff  to  waive  the  answer  under 
oath ;  for  the  rule  in  which  that  privilege  is  given  expressly  declares 
that  notwithstanding  the  waiver  of  the  oath,  the  answer  may  never- 
theless be  used  ^^  as  an  affidavit,  with  the  same  effect  as  heretofore," 
on  any  incidental  motion  in  the  cause.^^  Judicial  expressions  are 
found  in  some  of  the  c^es  to  the  effect  that  if  the  answer  under  oath 
is  not  waived  in  the  bill,  the  sworn  answer  has  a  greater  weight  in 
opposition  to  the  application  for  the  receiver  than  it  has  in  a  case 
where  the  oath  is  waived  and  the  defendant  swears  to  the  answer  for 
the  purpose  of  using  it  as  a  mere  affidavit.*^  But  this  is  a  mistaken 
notion.  The  correct  doctrine  is  that  if  the  answer  under  oath  is  not 
waived,  the  sworn  answer  denying  the  facts  upon  which  the  applica- 
tion for  a  receiver  is  based  is  sufficient  to  meet  the  plaintiff's  case,  and 
the  receiver  will  pot  be  apppipted.  Likewise  if  the  answer  under  oath 
is  waived  in  the  bill,  but  the  plaintiff  nevertheless  swears  to  it  for  the 
purpose  of  using  it  as  an  affidavit  in  resistance  to  the  application  for  a 
receiver,  such  answer  will  also  be  accepted  qs  sufficient  to  jaeet  the 
case  stated  in  the  plaintiff's  bill,  and  the  receiver  will  not  be 
appointed.  Spch  is  the  rplie  where  the  motion  for  the  receiver  is  heard 
upon  the  allegations  of  the  bill  and  answer,  without  any  affidavits 
being  put  in  by  either  party.®^  Indeed,  it  has  bcfen  pointed  out  that 
in  eyery  sprt  of  interlocutory  proceeding  in  equity  causes,  where  an 
applic^t^pn  is  macJiB  upon  petition  and  answer  merely,  without  proof, 
the  same  principle  applies  as  w)iere  thfs  c^msfs  is  set  fpr  hfsaring  and 
heard  on  bill  and  answer,  that  is,  the  party  answering  is  entitled  to 
the  bepefit  of  all  respopsive  d0pials  contained  in  the  answer.  Also, 
the  new  defensive  matter  set  up  in  the  answer  is  to  be  taken  as  true. 
The  decision  can  be  givep  in  favpr  of  the  petitioner  only  where  the 
answer  contains  sufficient  admissions  to  make  out  the  plaintiff's  title 
to  relief  and  sets  up  no  affirmative  facts  in  avoidance.^^ 

ti  Equity  Rule  41  (aa  amended  Decern-       ss  Ryder  v,  Bateman   (1899)   93  Fed. 
ber  Term,  1871).  16;  Harrington  v.  Union  Oil  Go.  (1906) 

tsU.  S.  V.  Workingmen'a  etc.  Goun-  144  Fed.  235. 
cil    (1893)   54  Fed.  994,  996,  26  L.R.A.       » 4  Atlantic  Tnist  Go.  v,  Ghapman  (G. 
158;   Ford  v.  Taylor    (1905)    137   Fed.  G.  A.;  1906)  145  Fed.  820,  76  0.  G.  A. 
149;  Cl#rk  v.  National  Linseed  Go.  (G.  396. 
C.  A.;  1901)  105  Fed  793,  4£f  C.  C.  A« 
53 
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Of  oonne  if  the  respective  parties  put  in  affidavits  in  support  of 
the  bill  or  answer,  and  the  application  is  heard  upon  these  as  well  as 
upon  the  bill  and  answer,  the  result  is  to  be  determined  by  the 
weight  of  all  the  proof  as  tiius  adduced  by  the  parties ;  and  the  rule 
that  a  receiver  will  not  be  appointed  over  the  responsive  answer  of  the 
defendant  does  not  apply.'^ 


§  2557.  EaUnre  to  FUe  BepUoation. 

A  receiver  should  not  be  appointed  where  the  plaintiff  fails  to  file 
a  replication  to  the  defendant's  answer  within  the  time  allowed  there- 
for ;  and  where  a  receiver  has  already  been  appointed,  the  bill  should 
be  dismissed  and  the  receiver  discharged,  if  the  defect  incident  to 
the  failure  to  file  a  replication  is  not  cured  by  the  timely  filing  of  a 
replication  nunc  pro  tunc.^^ 

§  8558.  Irregularitiet  as  Affeeting  Validity  of  Saoeiverihip  Frooeed- 
ingi. 

Where  the  court  has  essential  jurisdiction  of  th^  suit,  the  validity 
of  an  order  appointing  a  receiver  is  not  affected  by  any  mere  irr^u- 
larity  in  the  proceedings  or  by  the  fact  that  the  court  may  have  acted 
with  indiscretion  in  granting  the  order.  The  technical  insufficiency  of 
the  bill  or  the  fact  that  it  is  subject  to  demurrer  is  immaterial.*^  For 
instance,  the  circumstance  that  a  bill  is  not  verified*^  or  that  the 
court  is  imposed  upon  and  a  receiver  obtained  by  collusion,*'  does 
not  affect  the  validity  of  the  receivership  proceedings. 

Due  confirmation  of  an  irregular  appointment  to  a  receivership 
operates  to  cure  the  defect,  and  such  appointment  must  be  deemed 
to  be  valid  from  and  after  the  time  when  the  order  confirming  the 
previous  irregular  appointment  is  entered.^^^ 

§  2559.  Appointment  of  Beodver  Hot  Snbjeet  to  Collateral  Attack. 

As  a  general  rule,  an  order  appointing  a  receiver  is  not  subject  to 
attack  in  a  collateral  proceeding ;  ^^^   and  this  is  true  though  the  bill 

•sThe  practice  is  of  course  the  same  •>  Clark  v.  Brown  (C.  C.  A.;  1002) 

here  as  that  which  applies  in  regard  to  119  Fed.  190,  57  G.  C.  A.  76. 

applications  for  an  injunction  or  in  re-  ••  Sase  v.  Memphis  etc  R.  Co.  (18S8) 

gard  to  motions  for  the  dissolution  of  125  U.  8.  377,  31  L.  ed.  698. 

an  injunction.    See  ante,  1 1  2333,  2407-  loo  Henrey  r.  Illinois  Midland  R.  Co. 

2412.  (1884)  28  Fed.  169. 

••  Harrington  17.  Union  Oil  Co.  (1906)  loiVan  Antwerp  v.  Hulburd   (1871) 

144  Fed.  235.  8  Blatchf.  285;  Young  v.  Wempe  (1891) 

97  Fanners'  Loan  ft  Trust  Co.  v.  Cen-  4G  Fed.  354;  Shinney  v.  North  American 

tralia  etc.  Co.  (C.  C.  A.;  1899)  96  Fed.  etc  Co.  (1899)  97  Fed.  9. 
636,  37  C.  C.  A.  528. 


§§  2560, 2561]  lt£C£lVfittd.  1483 

in  the  cause  in  which  the  appointment  was  made  is  so  irregular  or 
imperfect  as  to  require  amendment,^  ^^  or  though  the  appointment  of 
the  receiver  is  in  certain  respects  irregular  or  erroneous.  ^^^  In  a 
suit  by  a  receiver  to  get  in  the  assets  of  a  corporation,  a  debtor  of  the 
corporation  cannot  set  up  the  defense  that  the  order  of  the  court 
appointing  the  receiver  was  improvident,  inequitable,  and  erroneous. 
If  the  court  has  jurisdiction  of  the  subject-matter  and  of  the  parties, 
the  order  appointing  the  receiver  is  effective  and  conclusive  on  all 
parties  until  vacated  or  reversed.  The  regularity  of  the  appointment 
cannot  be  collaterally  questioned  by  other  tribunals.^^^ 

§  2660.  Discretion  of  Court  as  Segards  Terms  and  Conditions. 

Upon  appointing  a  receiver,  the  court  has  the  power  to  exact  such 
terms  and  impose  such  conditions  as  it  sees  fit  upon  the  party  in  whose 
favor  the  order  is  made.  Such  conditions,  however,  are  only  to  be 
imposed  in  the  exercise  of  a  proper  judicial  discretion.  The  most 
usual  exercise  of  the  pbwer  consists  in  the  requirement  of  a 
bond  with  good  security,  conditioned  for  the  indemnification  of  the 
adverse  party  in  the  event  the  receivership  has  been  improperly 
obtained.  But  the  imposition  of  terms  frequently  covers  other  condi- 
tions and  contingencies,  as  where  the  court  sees  fit  to  provide  for  the 
priority  of  certain  classes  of  claims  such  as  claims  for  supplies  and 
charges  for  operation  in  cases  of  managing  receiverships.^^'  A  pro- 
vision in  an  order  appointing  a  receiver  to  the  effect  that  the  appoint- 
ment is  made  on  the  express  condition  that  all  demands  and  liabilities 
due  or  owing  by  the  road,  including  damages  for  personal  injuries, 
should  be  paid  out  of  the  earnings  of  the  road  or  other  funds  in  the 
hands  of  the  receiver  or  out  of  the  proceeds  of  a  sale,  may  be  changed 
by  the  court  so  as  to  destroy  such  preference.^®^ 

§  2561.  Condition  Assnmed  by  Stipulation. 

As  the  court  has  power  to  impose  terms  on  a  plaintiff  as  a  condition 
of  the  appointment  of  a  receiver,  so  may  the  plaintiff  by  a  voluntary 
stipulation  assume  a  burden  as  a  condition  of  such  appointment 

!•!  Shields  v.  Coleman  (1895)  157  KaiiBas  City  etc.  R.  Co.  (1892)  53  Fed. 
U.  S.  168,  80  L.  ed.  680,  15  Sup.  Ct.  570.   182 ;  Central  Trust  Co.  v.  St.  Louis  etc. 

losoioiBtead    v.    Distilling    etc    Co.  R.  Co.  (1890)  41  Fed.  551. 
(1805)  73  Fed.  44.  loe  Atchison    etc.    R.    Co.   v,   Osbom 

i»4Gunb7  V.  Armstrong  (C.  C.  A.;  (1906)  148  Fed.  606,  610,  78  C.  C.  A. 
1904)  133  Fed.  417,  427,  66  C.  C.  A.  627.  378. 

!•«  Farmers'    Loan   ft   Trust  Co.   v. 
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Qihmn  «.  Standard  AuUmaiic  Gas  ^ngiw  Co.  (C.  0.  A.;  lOQS)  IH  F«d.  799» 
0/  C.  C.  A.  445:  Creditors  of  an  insolvent  corporation  in  their  bill  asked  tfaat  s 
manfiging  receiver  be  appointed  for  it  and  that  all  its  properties  be  sold.  Judg- 
ments had  been  recovered  against  the  company  by  other  creditors,  and  It  was 
asked  that  these  be  enjoined  from  selling  the  property  under  execution.  On9  of  the 
defendants  thereupon  offered  to  buy  the  property  at  a  certain  price.  The  pUintiffs^ 
thinking  that  it  should  bring  more  under  a  receivership  sale,  replied  by  filing 
a  stipulation  to  the  effect  that  if  a  receiver  were  ^ppoint^  and  the  property 
should  finally  bring  less  than  the  defendant  had  offered,  the  plaintiffs  would 
waive  all  claim  on  their  part  to  participate  as  creditors  in  the  assets.  The 
court  acting  upon  this  stipulation  then  appointed  a  receiver  at  the  earnest 
request  of  the  stipulators.  The  property  finally  brought  less  than  the  defendant 
had  offered  and  the  stipulation  was  enforced  so  as  to  preclude  the  plaintiffs 
from  sharing  iq  fbte  assets. 


§  S6$j).  Interl^en^ry  CkupoUt  of  Order  Appprntiny  ^^im. 

An  interlocutory  order  appointing  a  receiver  of  a  railroad  and  pro- 
viding a  scheme  for  holding  and  operating  the  property  pending  the 
foreclosure  of  the  mortgage  is  subject  to  modification  by  later  order  of 
the  court  and  by  the  final  decree  in  the  same  cause.  No  vested  rights 
accrue  to  any  claimant  by  virtue  of  such  interlocutory  order. ^^  But 
of  course  vested  rights  may  accrue  where  they  are  created  by  and 
imder  the  authority  of  the  court  and  in  pursuance  of  a  decree  or  order 
made  in  course  of  the  proceedings. 

§  B663.  Apptal  from  Order  Appointing  SeoeiTer. 

When  a  receiver  is  appointed  by  an  interlocutory  order  or  decree 
upon  a  hearing  in  equity  in  a  district  or  circuit  court,  or  upon  a  hear- 
ing by  a  judge  of  such  a  court  in  vacation,  an  appeal  lies  to  the 
circuit  court  of  appeals.  The  appeal,  however,  must  be  taken  within 
thirty  days  from  the  entry  of  the  order  or  decree  appointing  the 
receiver,  and  it  has  precedence  in  the  appellate  court.*  ^®  The  statute 
granting  this  right  of  appeal  applies  to  all  orders  for  the  appointment 
of  a  receiver,  whether  granted  upon  an  ex  parte  application  without 
notice  or  ppou  a  regular  mo);iQi^  with  due  notice.*^* 

107  Atchison  etc.  R.  Go.  v.  OB^m  Allen  (C.  C.  A.;  1901)  48  C.  C.  A.  521, 
(1906)  14d  Fed.  606,  610,  78  C.  0.  A.  378    109  Fed.  615,  where  it  was  held  that  the 

los  Act  of  April  14,  1906,  ch.  1627,  34  right  of  appeal  exists  only  in  those  cases 
Stat.  L.  116.  where  a  receiver  is  sppointed  at  a  formal 

109  Joseph  Dry  Goods  Co.  v.  Hecht  hearing  iipon  due  notice.  According  to 
(0.  C.  A.;  1903)  57  C.  C.  A.  64,  120  this  idea,  if  a  receiver  is  appointed  upon 
Fed.  760  (construinff  the  Act  of  June  an  ex  parte  application  without  notice, 
6,  1900,  ch.  803,  31  Stat.  L.  060).  This  the  party  aggrieved  must  move  for  a  dis-' 
appears  to  he  a  decidedly  better  con-  solution,  and  if  the  court  then  con- 
struction of  the  statute  than  that  adopt-  tinues  the  injunction  at  the  hearing  of 
ed  in  Pacific  Northwest  Packing  Co.  o.  this  motion,  an  appoil  will  lie. 
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A  party  who  consents  to  the  appointment  of  a  receiver  cannot  on 
ftppeal  complain  of  tb^  order  making  such  appointment.^^^ 

Scope  of  Beeeivership; 

§  2584.  Property  Ineluded  in  Beoeiyership. 

The  order  appointing  a  receiver  should  clearly  define  the  scope  and 
extent  of  the  receivership^  and  to  this  end  it  should  contain  a  suf* 
ficient  description  of  the  property  of  which  the  receiver  is  to  take  and 
obtain  possession.  As  a  court  has  no  jurisdiction  to  appoint  a  receiver 
where  no  bill  has  been  filed,  so  upon  appointing  a  receiver  in  any  suit^ 
it  has  no  power  to  include  in  the  receivership  property  that  does  not 
belong  to  the  party  against  whom  the  proceedings  are  directed,  or 
which  is  not  in  some  way  brought  within  the  jurisdiction  of  the  court 
in  the  particular  suit.^*^  For  instance,  in  a  foreclosure  suit  the 
receivership  is  properly  limited  to  the  property  covered  by  the  mort- 
gage; and  a  receivership  in  such  case  will  not  be  considered  to  extend 
to  any  other  property  than  that  covered  by  the  mortgage,  unless  the 
order  appointing  the  receiver  expressly  so  provides.^^^ 

Seoii  V.  Farmert^  Loan  eio.  Co.  (C.  C.  A.;  1895)  16  C.  C.  A.  358,  69  Fed.  17: 
Said  the  circuit  ebiirt  of  appeals  of  the  eighth  circuit:  ''The  jurisdiction  pos- 
sessed hf  a  oburt  of  cliancery  ib  foreclbs^  a  mortgage  and  to  appoint  a  receiver  fbr 
the  mortgaged  property  pending  the  foreclosure  gives  it  no  jurisdiction  or  power 
to  seize  or  take  into  its  Custody  Or  control,  through  a  receiver  of  otherwise,  prop- 
erty of  the  debtor  which  is  not  covered  by  the  mortgage.  Nor  can  the  court  in 
tu6h  a  niit  rightfully  tbaice  any  brder  that  will  preveiit,  hinder,  or  delay  the  bihef 
creditors  of  the  mortgagor  from  subjecting  the  property  not  included  in  the 
mortgage  to  the  payment  of  their  debts. ...  As  to  all  property  of  the  debtor  not 
inchided  in  the  ibortga^  thfe  inortgagee  is  in  no  better  plight  than  If  he  had 
no  mortgage/* 

§  2585.  Haittire  of  Proptoty  That  Iby  Be  Pnt  in  Hands  of  Beeeivet. 

A  reciiiver  inay,  imdef  the  direction  of  the  ciburt,  tate  iiito  his  poft^ 
fiesdlon  every  kind  of  property  that  may  he  takeii  in  execution,  add 
also  that  which  is  equitable,  if  of  a  nature  to  be  reduced  into  posses- 
sion.^*" A  receivfer  may  be  appointed  in  a  proper  fcase  to  enforce  and 
collect  nlinegotiable  chOd^d  in  action,  though  they  are  hot  capable  of 

110  Little  Boi»k  Water  Works  Co.  v.  V,  S.  Sfe.  26  L.  ed.  637;  Central  Trust 

Barret  (1881)  108  U.  8.  616,  26  L.  ed.  Co.  r.  Worcester  Cycle  Mfg.  Co.  (1902) 

BA  114  Fed.  669.                                       ^ 

iiiHookc.Bos^otth  (CCA. ;  1694)  ns  Booth  r.  Clark   (1864)    17  How. 

|2  C.  C  A.  aOS,  64  Fed.  443.  331,  16  L.  ed.  167, 

us|3mitl»  V.  MeCullough  (1881)  104 
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manual  poesession.  But  in  a  caae  where  the  only  property  of  this 
character  was  a  judgment  or  decree  of  which  the  court  itself  had 
effectual  control,  the  appointment  of  a  receiver  was  held  to  he 
unnecessary  and  impracticable."^ 

§  S5M.  Order  Extending  Scope  of  SeoeiYerihip. 

It  not  infrequently  becomes  desirable,  by  reason  of  developments 
occurring  after  the  appointment  of  a  receiver,  to  extend  the  receiver- 
ship so  as  to  make  it  of  broader  scope  as  regards  parties  or  subject- 
matter.  An  order  of  extension  can  be  obtained  on  motion  in  any 
proper  ease,  where  the  parties  or  property  in  question  have  been 
brought  within  the  jurisdiction  of  the  court  by  the  original  bill  or  by 
a  supplemental  bill."'  Where  a  receiver  for  a  railroad  has  been 
appointed  under  a  general  creditors'  bill,  and  the  receiver  appointed 
in  this  proceeding  has  taken  possession,  the  court  wiU,  upon  the  subse- 
quent filing  of  a  foreclosure  bill  by  parties  having  a  mortgage  lien, 
extend  the  receivership  under  the  creditors'  bill  so  as  to  include  the 
foreclosure  proceedings,  and  the  two  suits  will  be  thus  consolidated, 
making  the  appointment  of  a  second  receivership  unnecessary.^^* 

An  additional  receiver,  or  receivers,  may  be  appointed,  but  this 
step  will  be  taken  only  where  it  appears  to  be  essential  for  the  protec- 
tion of  the  rights  of  some  of  the  parties  interested  in  the  property.^  ^^ 

General  Effect  and  Incidents  of  Appointing  Receiver. 

§  2567.  Effect  of  Seoeivership  on  Corporate  Exiitenoe  and  Corporate 
Liability. 

The  appointment  of  a  receiver  for  a  corporation  does  not  of  itself 
operate  to  dissolve  the  corporate  body,  and  the  corporation  will  still 
exist  and  may  exercise  any  of  its  franchises,  if  such  course  does  not 
interfere  with  the  rightful  management  of  the  corporate  affairs  by 
the  receiver  and  the  same  has  not  been  enjoined  by  the  court  upon 
appointing  the  receiver.*^*     Even  the  transfer  of  possession  to  a 

!                                    ii«6cn]gg8'  £xr.  p.  Memphis  etc.  R.  n?  Wabash    etc.   R.   Co.    v.   Central 

Co.  (18S3)  lOS  U.  S.  36S,  27  L.  ed.  TSS;  Trust  Co.  (1SS4)  22  Fed.  272. 

116  Appleton  Waterworks  Co.  v.  Cen-  ii>  Chemical  Nat.  Bank  v.  Hartford 

tral  Trust  Co.   (1899)   93  Fed.  286,  86  Deposit  Co.   (1896)   161  U.  8.  1,  40  L. 

I                                C.  C.  A.  302;  Mercantile  Trust  Co.  o.  ed.  605;  Johnson  v.  Southern  Bldg.  etc. 

Missouri  etc.  Co.  (1889)  41  Fed.  8.  Assoc  (1899)  99  Fed.  646;  Second  Nat 

ii«St.   Louis   etc.   R.   Co.   v,   Contt  Bank  v.  New  York  Silk  Mfg.  Co.  (1882) 

nental  Trust  Co.   (C.  C.  A.;   1901)   40  II  Fed.  632;  Fidelity  Insurance  etc  De* 

I                                C.  C.  A.  529,  111   Fed.  669;   Lloyd  V  posit  Co.  r.  Norfolk  etc  R,  Co,  (1902) 

Chesapeake  etc.  R.  Co.    (1895)   65  Fed.  114  Fed,  389. 
j                                 .351.     See  Central  Trust  Co.  ▼.  Wabash 

etc.  R.  Co.  (1885)  23  Fed.  863. 
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receiver  will  not  relieve  the  corporation  of  liability^  unless  the  pos- 
session of  the  receiver  is  exclusive  and  control  is  entirely  vested  in 

§  2588.  Election  of  Corporate  Ofleers. 

The  putting  of  property  of  a  railroad  into  the  hands  of  a  receiver 
does  not  necessarily  have  the  effect  of  giving  the  court  jurisdiction 
over  the  matter  of  the  election  of  corporate  officers,  and  a  meeting 
may  be  permitted  for  this  purpose  notwithstanding  the  existence  of  the 
receivership.***^ 

§  2669.  EflFeot  of  Beoeivership  on  Pending  Suits. 

Actions  pending  against  the  person  over  whose  property  a  receiver 
is  appointed  do  not  abate  upon  such  appointment.  Nor  does  the 
right  to  defend  or  prosecute  pending  suits  vest  in  the  receiver  by 
virtue  of  his  appointment  The  receiver  has  no  status  in  such  suit9i 
except  as  he  is  properly  made  a  party  thereto,  and  he  has  only  such 
powers  as  the  court  expressly  confers  on  him.***  It  follows  that  one 
who  has  commenced  an  action,  before  the  appointment  of  a  receiver 
of  the  debtor's  property,  may  prosecute  the  same  to  judgment,  and 
the  judgment  so  obtained  is  a  proper  claim  against  the  receivership. 
The  correct  procedure  is  for  the  plaintiff  in  such  suit  to  file  his  judg- 
ment as  a  claim  in  the  receivership  proceeding.  And  the  claim  may 
be  so  filed  before  the  judgment  is  actually  obtained,  without  prejudice 
to  the  right  further  to  prosecute  the  suit.***  If  the  judgment 
obtained  in  a  suit  prosecuted  against  the  company  whose  property 
has  been  put  in  the  hands  of  a  receiver  is  for  any  reason  invalid,  it 
will  not  be  allowed  as  a  claim  in  the  receivership  proceedings ;  and 
the  receiver  may  of  course  take  advantage  of  the  invalidity  of  the 
judgment.*** 

§  8570.  When  Pending  Suit  Abates. 

Where,  in  addition  to  the  appointment  of  a  receiver,  a  corporation 
is  dissolved,  or  otherwise  destroyed,  pending  suits  by  or  against  the 

lit  Railroad  Oo.  9.  Brown  (1878)  17  Second  Nat.  Bank  v.  New  York  Silk  Mfg. 

Wall.  445,  21  L.  ed.  675.  Co.  (1882)  11  Fed.  632.    See  Calhoun  v. 

ISO  Taylor  v.  Fhiladelpliia  etc.  R.  Ca  Lanaux   (1888)   127  U.  S.  834,  639,  32 

(1881)  7  Fed.  381.  L.  ed.  297,  299,  8  Sup.  Ct.  1345  (eenible). 

isi  Wilder  v.  City   of   New    Orleans  i»  Pine  Lake  Iron  Co.  v.  La  Fayette 

(C.  C.  A.;  1898)  87  Fed.  843,  31  C.  C.  Car  Works  (1893)  53  Fed.  853. 

A.  249;  Hereantile  Trust  Co.  v.  Pitts-  ix  Pendleton  v.  Russell   (1892)    144 

Imrifik  etc  B.  Co,  (1887)  29  F^.  732;  U.  S.  640,  36  L.  ed,  574, 


1488  FEDERAL  EQUITY  PRACTICE.    [§§  2571, 2572 

corpotation  neoessarilj  stbate  in  the  absence  of  a  statute  to  the  con- 
trary; ^^^  and  any  judgment  obtained  in  the  action  against  the  dia- 
flolved  corporation  is  invalid,  unless  the  receiver  is  made  a  party  to 
the  proceedings."* 

g  257L  XakiAg  Xeoelver  Party  to  Pending  Suit 

If  a  receiver  desires  to  be  made  a  party  to  a  pending  suit,  or  to 
be  substituted  as  plaintiff  or  defendant,  or  to  intervene  therein,  the 
court  will  usually  entertain  an  application  by  him  to  that  effect^^ 
But  the  adverse  party  has  no  right  to  insist  on  such  a  change  of 
parties,  and  a  refusal  of  the  trial  court  to  allow  it  at  the  suggestion  of 
the  adverse  party  is  not  revei^ibte  errot.^*^ 

1.  Pendteim  v.  RusaeU  ( 1802)  144  t.  8.  840,  38  L.  ed.  074, 12  Sup.  Ct  74J:  Up- 
on  appointment  of  a  receiver  for  a  corporation,  he  found  a  suit  pending  against  it  <Ni 
appeal  in  the  supreme  court.  He  thereupon  obtained  permission  of  his  court  to 
employ,  and  did  employ,  counsel  to  represent  the  company  upon  the  appeal.  Upon 
the  suit  being  there  decided  in  favor  of  the  company  and  reversed,  the  receiver 
procured  the  mandate  to  be  sent  to  the  lower  court  in  order  that  the  judgment  of 
that  court  might  be  vacated  in  accordance  with  the  mandate.  It  was  held  that 
such  participation  in  the  litigation  did  not  make  the  receiver  a  partjr  to  the  aetlotL 

2.  Mercantile  Trust  Co.  v.  Pittthurgh  etc.  R.  Co.  (1887)  29  Fed.  732:  In  dis- 
cussing the  effect  of  the  appointment  of  a  railroad  receiver  in  a  federal  court  om 
an  action  pending  in  a  state  court,  it  was  said:  "  The  appointment  by  this  court 
of  the  receivers  did  not  oust  the  jurisdiction  which  the  court  of  common  pleas 
had  previously  acquired  of  the  proceedings  against  the  railroad  company  insti- 
tuted by  the  petitioner  for  the  ascertainment  of  his  damages,  nor  did  it  operate 
as  a  stay  thereof.  Neither  was  the  petitioner  bound  to  bring  in  the  receivers  as 
defendants,  as  he  was  seeking  no  relief  against  them.  It  was  their  business  to 
Intervene,  and  make  defense  if  they  wished  to  do  so.  The  master  was  therefore 
correct  in  his  determination  that  the  petitioner's  rights  as  a  judgment  creditor 
are  not  to  be  denied  recognition  simply  because  he  proceeded  in  th^  ptoeteutidn 
of  his  suit  without  making  the  receivers  parties,  or  notice  to  them,  alid  iritbout 
leave  of  this  court." 

§  2572.  Beoeiver  Concluded  by  Pridr  Steps  iii  Utigraticfn; 

A  receiver  upon  coming  into  a  suit  previdusly  instituted  against 
the  company  over  which  he  is  made  receiver  is  bound  by  the  record 

i>«  First  Nat.  Bank  f>.  Colby  (1874)  interest  in  the  subject-teatiaBr  .of  the 
21  Wall.  600,  22  L.  ed.  687;  Oreeley  V*  suit  that  ought  to!  be.prbtfected  in  8ueh 
Smith  (1845)  3  Story,  667.  proceeding.    Bo%en  v.  Needles  NAt.  Bank 

"«  Pendleton  r.  RusseU  (1892)  144  U.    (1896)   76  Fed.  177. 
8.  640,  36  L.  ed.  674.  U7  Missoiiri   etc.   Trust   Co.   t>.  Ger- 

"«  Perry  p.  Godbe  (1897)  82  Fed.  141.   man  Nat.  Bank  (C.  C.  A.;  1896)  77  Fed, 

A  receiver  of  a  national  bank  will  be    117,  23  C.  C,  A,  W, 
permitted  to  intetrene  when  fee  h^s  ai} 
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as  it  exists  at  that  time.  Thus  a  default  suffered  by  the  company 
prior  to  the  appointment  of  the  receiver  is,  in  the  absence  of  fraud 
or  collusion,  as  binding  on  him  as  if  he  had  suffered  the  default  him- 
8elf,^28 

§  2673.  Bight  of  Beoeiver  to  Counterolaim  or  Set  Off  against  Inter- 
venor. 

A  receiver  does  not,  by  virtue  of  his  appointment  merely,  become  a 
party  defendant  to  the  litigation  in  which  he  is  niade  receiver ;  and 
he  cannot  maintain,  without  regular  service  of  process  at  least,  a 
counterclaim  or  set  off  against  an  intervening  petitioner  who  has 
come  in  on  a  reference  before  the  master  to  establish  a  claim  held  by 
himself.  The  proper  proceedmg  is  for  the  receiver,  by  leave  of  the 
court,  if  necessary,  to  sue  independently  in  his  own  name.^^^ 

Its  Perry  v.  Godbe    (1887)    82    Fed.       nsYoutsey  v.  Hoffman    (1901)    108 

141.  t^ou  aea. 

Eq.  Prae.  Vol.  n.  —04. 
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Who  May  Be  Receiver. 


§  2674.  BeoeiTer  Must  Be 

The  person  appointed  receiver  should^  as  a  rule,  be  an  independent 
and  disinterested  person,  and  impartial  and  indifferent  as  between 
the  parties  to  the  controversy.  A  receiver  ought  not  to  be  appointed 
to  represent  the  particular  interests  of  one  class,  nor  to  represent  one 
interest  out  of  a  class  of  interests.  He  should  not  have  such  personal 
interest  as  would  interfere  with  an  unbiased  and  impartial  exercise  of 
his  duties.^  The  receiver  is  solely  the  officer  of  the  court  He  must 
be,  in  the  full  sense  of  the  term,  the  representative  of  the  court  He  is 
in  no  way  the  representative  of  either  party.  His  past  relations,  the 
influences  that  suggest  and  procure  his  appointment,  his  sympathicd 
from  whatever  cause,  must  not  be  such  as  to  predispose  him  either 
way.'  He  should  not  be  interested  in  the  determination  of  the  suit 
one  way  or  the  other,  or  associated  or  connected  witb  any  one  who  is.^ 

§  2675.  Partiei  Ineligible  Because  of  Interest. 

Persons  who  are  of  counsel  for  either  of  the  parties  or  who  have 
been  identified  with  the  management  that  brought  about  the 
embarrassment  resulting  in  the  receivership  are  considered  ineligible 
to  appointment  as  receivers.*  The  circumstance  that  a  particular 
person  is  related  to  some  of  the  very  numerous  parties  to  a  suit  will 
not  prevent  his  appointment  as  receiver  where  he  is  exceptionally 
well  qualified  for  the  duties  of  the  office  and  the  appointment 
is  sanctioned  by  the  great  majority  of  those  who  have  a  right  to  be 
heard  in  such  matter.' 

1  Booth  V.  Clark  (1854)  17  How.  390,  >  Finance   Co.  r.   Charleston   etc.   R. 

15  L.  ed.  167;  Davis  v.  Gray  (1872)  Id  Co.  (1891)  45  Fed.  436. 

Wall.   203,   21    L.   ed.    447;    Atkins   v.  4  Finance  Co.  r.  Charleston  etc.  R.  Co. 

Wahash  etc  R.  Co.  (1886)  20  Fed.  161;  (1891)  45  Fed.  436;  State  Trust  Co.  v, 

Taylor  r.  Life  Assoc,  of  America  (1880)  Nat.  Liand  etc.  Co.  (1893)  72  Fed.  575. 

3  Fed.  460;  Meier  r.  Kansas  Pacific  R.  k  Bowling  Green  'etc.  Co.  v.  Virginia 

Co.  (1878)  6  Dill.  470.  etc.  Co.   (1904)    133  Fed.  186;   Ralston 

sWood   r.    Oregon   Development   Co.  r.  Washington  etc.  R.  Co.  (1805)  65  Fed. 

(1803)  55  Fed.  001,  557, 
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§  2676.  Eligibility  of  OotpMrate  QfflMr  or  StooKhoMeir. 

Officers,  directors,  or  Btockholders  in  a  oorporation  will  not  be 
appointed  to  the  office  of  receiver  of  the  corporation  unless  the  ease 
is  exceptional,  and  then  only  on  the  consent  of  parties  whose  int^^fests 
are  to  be  intrusted  to  their  charge.^  However,  the  rule  that  dis- 
qualifies officers  and  stockholders  and  other  persons  interested  in  or 
connected  with  the  management  of  the  business  over  which  the 
receivership  is  to  be  appointed  is  not  an  unbending  rule;  and  the 
matter  of  the  eligibility  of  any  particular  person  is  one  to  be  deter- 
mined by  judicial  discretion.^  An  officer  who  has  speculated  in  the 
stock  of  a  corporation  will  not  be  appointed  a  receiver  of  its  proper- 
ties, especially  where  he  appears  to  be  short  of  the  stock  in  a  deal  on 
the  stock  exchange;  for  his  interest  in  such  transaction  would  be 
furthered  by  the  depreciation  of  the  stock,  while  his  duty  as  rtftceiver 
would  require  him  to  do  everything  possible  to  enhanoe  its  value.® 

§  2577.  When  Intereited  Patty  Eligible  to  Be  Beceiver. 

The  rule  requiring  the  receiver  to  be  indifferent  and  disinterested 
as  between  the  parties  does  not  apply  where  there  is  no  question  as 
to  who  is  entitled  to  the  property  in  litigation.  If  the  right  is  wholly 
determined  in  favor  of  one  party,  it  is  proper  that  the  receiver 
should  represent  or  be  identified  in  v  terest  with  that  party. 

ShaintDald  v,  Letoia  (1881)  8  Fed.  878:  In  a  creditor's  luiti  the  defendant  was 
clearly  shown  to  have  been  guilty  of  fraud  and  admittedly  had  transferred  and 
secreted  property  which  he  refused  to  surrender)  on  the  order  of  the  oourt,  to 
satisfy  the  money  decree  rendered  against  him.  The  court  thereupon  appointed  a 
receiver  and  compelled  the  defendant  to  execute  a  general  assignment  to  such 
receiver.  It  was  held  that  this  was  not  a  case  where  the  receiver  should  be  a  dis- 
interested person.  His  duty  was  to  ferret  out  the  fraudulent  transactions  of  the 
defendant  and  recover  that  property  for  the  benefit  of  the  creditors.  Oonse- 
quently)  it  was  desirable  that  the  receiver  should  be  the  interested  and  aealoua 
adversliry  of  thci  defendant. 

Furthermore,  the  court  indicated  that  the  receiver  might  properly  employ,  as 
his  counsel,  the  lawyer  who  had  represented  the  plaintiff  In  the  bill.  The  case 
was  quite  different  from  that  which  is  presented  in  foreclosttte  Sttits  and  suits 
for  the  dissolution  of  a  partnership.  In  these  situations  the  receiver  should  be 
disinterested  and  should  hold  indifferently  for  the  party  finally  adjudged  to  be 

«  Atkins  V.  Wabash  etc  R.  Co.  (1886)       President  of  corporation  appoiatsd  as 
29  Fed.  161.    See  Buck  «.  Piedmont  etc.  receiver  for  it,  Davis  v»  Duncan  (1884) 
Ins.  Co.   (1880)   4  Hughes  416,  4  Fed.   10  Fed.  481. 
849.  8  Olmstead  r.  Distilling  k  Cattle  Fced- 

t  Fowler    v.   Jarvis-Conklin    etc.    Co.  ing  Co.  (1896)  67  Fed.  24. 
(1894)    63  Fed.  888   (1894)   66  Fed.  14. 
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«iliitled«    But  liere  there  wm  no  question  as  to  the  right  io  the  fund.    That  had 
been  adjudged  against  the  defendant. 

§  2(78.  ftmliflcatipiu  of  Operating  Beceiver, 

m 

The  matter  of  the  qualifications  of  the  receiver  is  one  of  great 
moment  and  delicacy  in  situations  requiring  special  knowledge  and 
aptitude  for  the  business,  as  where  a  railroad  is  to  be  taken  in  hand 
and  operated  in  receivership  proceedings.  In  choosing  receivers  to 
fill  such  responsible  position,  the  courts  are  often  compelled  to  look 
more  to  their  special  qualifications  for  the  particular  business,  than 
to  their  relatiou  or  oozuaection  with  the  euterpri9e  pripr  to  th^ 
receivership. 

Pannera^  Loan  etc,  Co.  v.  Northern  Pac,  R.  Co.  (1884)  61  Fed.  546:  Application 
was  made  for  the  removal  of  a  railroad  receiver  on  the  ground  that  he  was  and 
bad  long  been  an  oflSeer  of  the  eompany  and  as  such  was  responsible,  with  others, 
for  the  state  of  affairs  that  brought  the  company  into  straits.  However,  it 
appeared  that  he  was  entirely  competent  and  of  much  experience  in  this  business, 
furthermore  thi^t  his  appointment  aa  receiver  had  been  made  with  the  consent  of 
the  great  majority  of  those  interested  in  the  affairs  of  the  road.  In  refusing  to 
veoMve  him,  Jenkins,  Circuit  Judge,  said:  **  A  reeeiver  should,  In  ft  large  sense, 
be  indifTerent*  a«  between  the  various  interests,  involved.  He  should  hftve  no  sueh 
personal  interest  as  would  interfere  with  an  unbiased  and  impartial  exercise  of 
his  duties  as  receiver.  I  quite  agree  with  the  doctrine  that,  in  general,  one  who 
was  a  dlvector  or  managing  officer  of  a  corporation  at  the  time  of  Its  suspension 
eoght  pot  to  be  appointed  Its  reeeiver.  .  .  .  The  rule,  however,  is  not  inflexible, 
and  is  neeesstnly  departed  from  when  it  is  apparent.  In  view  of  the  knowledgn 
and  faniiliarity  of  a  particular  person  with  the  estate  taken  In  eharge  by  the 
eourt,  that  its  best  interests  will  be  promoted  by  his  appointment,  •  .  •  The  case 
of  a  railway  furnishes,  perhaps,  the  most  notable  instance  of  the  neeessity  of 
departure  from  the  rule.  Railway  management  has  become  a  profession.  A  rail- 
way is  not  a  toy  that  may  be  trifled  with.  Its  management  requires  great  finan- 
cial and  executive  nbility,  and  the  prnetieal  experienee  of  years.  Railway  man- 
agement stands  apart  as  a  specialty.  The  ablest  men  in  other  professions  and  in 
other  walks  of  life  would  probably  teil  in  tlie  sueceasful  direetfon  of  the  affairs 
of  a  railway,  if  they  are  wanting  in  that  knowledge  of  its  needs  and  requirements 
that  nay  only  be  obtained  by  long  experience  in  its  practical  management  and 
opemtftni.'' 

§  2679.  naoe  of  Besidence  as  Affecting  EUgibiUty. 

The  courts  are  disineltned  to  appoint  a  non«reeid«nt  to  be  reeeiver, 
and  certainly  the  appointment  of  a  non-resident  is  Improper  where 
he  intends  and  is  expected  to  remain  in  a  remote  state  and  beyond  the 
jurisdiction  of  the  court.^    But  non-residence  alone  Is  not  an  abaoluta 

t  Heier  V.  Kansas  Paeifie  R.  Co.  (1878)  5  DUl.  476,  Fed.  Gas.  Ife.  9»5. 
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disqualification  for  the  office  of  receiver,  and  a  non-resident  may  be 
appointed  if  he  is  a  desirable  person  on  other  grounds.^^  The  circum- 
stance that  a  person  is  not  a  citizen  of  the  particular  state  in  which 
a  railroad  is  incorporated  and  where  it  wholly  or  mostly  lies  does  not 
disqualify  him  to  be  appointed  receiver.^ ^ 

§  2580.  Interest  in  Beorganiiation  Scheme. 

While  the  receivership  should  be  impartial  between  all  the  inter- 
ests represented  in  the  suit,  it  has  sometimes  been  held  permissible  for 
the  receiver  to  become  a  member  of  a  reorganization  committee  gotten 
together  for  the  purpose  of  putting  the  company  on  its  feet  again.^ 
But  where  there  are  conflicting  plans  of  reorganization,  and  where 
trouble  between  different  interests  is  foreshadowed,  he  should  not  be 
identified  with  either.  In  the  case  noted  below,  the  court  required 
its  receiver,  under  such  conditions,  to  resign  from  the  reorganization 
committee.^' 

§  2681.  Appointment  of  Same  Person  in  Federal  and  State  Court. 

A  proper  person  already  appointed  as  receiver  in  a  state  court  may 
well  be  appointed  as  receiver  in  the  federal  court  of  other  property 
affecting  the  same  or  similar  interests,  there  being  no  such  conflict 
between  the  courts  as  would  deprive  the  federal  court  of  jurisdic- 
tion.^^ But  the  federal  court  will  not,  on  grounds  of  comity,  appoint 
as  receiver  one  who  has  already  been  appointed  receiver  in  a  state 
court,  where  it  appears  that  the  appointment  by  the  state  court  was 
suggested  and  procured  by  a  particular  party  in  its  own  interest  and 
not  in  the  interest  of  all  the  creditors.^' 

Title,  Inierestj  and  Possession  of  Receiver. 

§  2682.  Fiduciary  Hature  of  Beceiyer's  Interest. 

The  receiver  is  entitled  to  have  and  hold  for  the  purposes  of  his 
trust  all  property  and  funds  belonging  to  the  person  or  company  of 
whose  property  he  is  made  general  receiver.^  ^    His  interest  is  that 

lOBaynev.  Brewer  Pottery  Go.  (1897)  i«  State  Trust  Co.  v.  National  Land 

82  Fed.  801;  Stanton  v.  Alabama  etc.  R.  etc.  Co.  (1803)  72  Fed.  575. 

Co.  (1875)  Fed.  Gas.  No.  13,206.  isPhini^    p.   Augusto   etc   R.    Co. 

11  Farmers'  Loan  ft  TruBt  Co.  r.  Cape  (1803)  56  Fed.  273. 

Fear  etc.  R.  Co.  (1804)  62  Fed.  675.  i«Tilford    v.    Atlantic    Match     Co. 

IS  Clarke  v.  Central  R.  etc.  Co.  (1803)  (1005)  134  Fed.  024. 

66  Fed.  16.  A  check  for  a  retainer's  fee  was  delir- 

ii  Fowler  9.  Jarris-Conklin  Mortg.  Co.  ered  by  the  defendant  c<HnpanT  to  one  B. 

(1804)  63  Fed.  888.  its  regularly  retained  counsel.^  Before  the 
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of  a  person  oocnpying  a  fiduciary  relation,  and  lie  will  not  be  per- 
mitted to  acquire  any  rights  antagonistic  to  those  of  the  parties  who 
are  interested  in  the  trust  estate  unless  he  shows  entire  good  f  aith^f  ^ 
He  is  not  a  purchaser  for  value,  and  his  rights  in  the  property  that 
comes  into  his  hands  as  receiver  are  not  greater  than  those  possessed 
by  the  insolvent  in  whose  right  he  claims.^®  On  the  other  hand,  the 
receiver  is  not  an  assignee  and  the  principles  of  common  law  appli- 
cable to  assignees  do  not  define  or  determine  the  character  of 
a  receiver's  possession  or  its  effect  upon  the  rights  of  those  interested 
in  the  property  in  their  possession.^  ^ 

§  2683.  XepresentatiTe  Capacity  of  Beoeiver. 

Beceivers  are  not  individually  responsible  upon  their  official  con- 
tracts or  for  torts  committed  by  their  subordinates.  Such  liability 
as  they  thus  incur  is  incurred  in  their  official  capacity,  and  judgments 
against  them  are  payable  only  from  the  funds  in  their  hands.  As  has 
been  said  by  Mr.  Justice  Brown :  '^  Actions  against  the  receiver  are 
in  law  actions  against  the  receivership,  or  the  funds  in  the  hands  of 
the  receiver,  and  his  contracts,  misfeasances,  negligences,  and  lia- 
bilities are  official,  and  not  personal,  and  judgments  against  him  as 
receiver  are  payable  only  from  the  funds  in  his  hands."  *® 

A  receiver  is  not  liable  for  a  tort  committed  prior  to  his  appoint- 
ment by  the  railroad  over  which  he  is  made  receiver,** 

§  2684.  Continuity  of  Beoeiversliip. 

Every  receivership  is  a  unit  regardless  of  mutations  in  the  person- 
nel of  the  receivers.  It  has  been  observed  that  a  receivership  is,  in 
this  respect,  in  the  nature  of  a  corporation  sole.^*  Therefore  if  one 
receiver  becomes  officially  liable,  his  successor  in  the  same  proceed- 
ings will  be  likewise  bound*    So  long  as  the  property  remains  in  the 

elieck  was  ooUeeted  a  receiver  was  ap-  soMcNulta  v,  Lochridge   (1891)   141 

pointed  for  the  oompanv  and  B  had  no-  U.  8.  327,  35  L.  ed.  796,  12  Sup.  Ct.  11; 

tice  of  this  fact    He  then  collected  the  American  Bonding  etc.  Go.  v.  Baltimore 

money  on  the  check.    On  the  motion  of  etc.  R.  Co.  (0.  C.  A.;  1903)  eo  G.  C.  A. 

the  receiver  he  was  ordered  to  turn  the  62,  124  Fed.  8S6, 877.  See  Farmers'  Loan 

money  over  to  the  receiver.    Bowker  v,  etc.   Co.    v.   Central   R.   Co.    (1880)    7 

Halgfit  &  Freese  Co.   (1906)    146  Fed.  Fed.  637;  Davis  v.  Duncan   (1884)    19 

267.  Fed.  477. 

IT  mrley  v.  Hill  (1898)  160  U.  6.  676,  si  Finance  Co.  v.  Charleston  etc.  R. 

37  L.  ed.  1187.  Co.  (1891)  46  Fed.  608;  Northern  Pac. 

i«Aiiten  r.  City  Electric  etc.  R.  Co.  R.  Co.  v.  Heflin    (C.  C.  A.;   1897)   83 

(1900)  104  Fed.  395.  Fed.  93,  27  C.  C.  A.  460. 

i»New  York  etc  R.  Co.  v.  New  York  2 'Central  etc.   Co.  r.   Farmers'  etc. 

etc  R.  Co.  (1893)  58  Fed.  268,  278.  Co.  (1902)  113  Fed.  406,  413. 
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custody  of  the  ooort  and  ia  admiiustered  throii^  tlie  agenciy  oi  a 
receiver,  aucb  receivership  is  oontinuoiis  and  imiutermptea  until  the 
court  relinquishes  its  hold  upon  the  property.  The  reoeiveirahip  ia 
but  one  thing,  and  there  is  a  continuity  of  succession  as  between  dif« 
ferent  receivers  until  the  proceedings  are  finally  terminAted.^ 

g  2586.  Poaieasion  of  Beetiyer  Is  Ponenion  of  Court 

The  receiver,  as  is  often  said,  iff  considered  to  be  the  hand  of  the 
court,  and  property  in  his  possession  is  in  the  custody  of  the  oourt. 
He  represents  neither  party,  and  acta  for  neither  party;  but  mere\y 
holds  the  property  lor  disposition  at  the  end  of  the  litigation  for  the 
benefit  of  all,  or  for  the  benefit  of  the  particular  party  who  may 
appear  to  be  entitled.^^  It  follows  that  the  appointment  of  a  receiver 
does  not  oust  any  party  of  his  right  to  the  possession,  and  the  pos- 
session of  the  receiver  is  in  no  sense  hostile  or  inconsistent  with  the 
right  or  interest  of  any  party.  He  merely  retains  it  for  the  benefit  of 
the  one  who  ultimately  establishes  his  right  thereto.  When  the  party 
entitled  to  the  property  has  been  ascertained,  the  receiver  is  con- 
sidered his  receiver.**  The  property  is  merely  tak,en  by  the  court  and 
is  put  into  the  hands  of  its  officer  to  hold  for  the  benefit  of  whom  it 
may  concern.** 

§  2686.  Title  o(  Receiver  Dates  from  Order  of  Appointment 

It  is  fully  established  that  the  status  of  the  property  and  the 
relations  towards  it  of  all  parties  interested  in  it  are  fi»d  by  the 
order  appointing  the  receiver.*^  The  title  and  interest  of  the  receiver 
has  its  inception  in  such  order.  The  moment  the  receiver  is 
appointed  he  becomes  the  officer  or  agent  of  the  court,  and  from  that 
time  the  property  committed  to  him  is  in  custody  of  law,  and  the 
court  has  power  to  preserve  and  protect  it.  It  has  been  observed 
that  if  the  jurisdiction  of  the  court  over  the  property  did  not  attach 

isMcNulta  V.  Lochridge   (ISOl)   141  ts  WiawftU    o,    Sampson    (1882)    14 

U.  S.  327,  35  L.  ed.  796,  12  Sup.  Ct.  U.  How.  65«  U  L.  ed.  328;  Booth  o.  Claile 

S4  Union  Bank  of  Chicago  v.  Kanaaa  (1866)    17   How.   322,   16  L.  ed.   184; 

City  Bank   (1800)   136  U.  S.  223,  236,  Chicago   Union   Bank  V.  Kansas   City 

34  L.  ed.  341,  346;  In  re  TVler  (1893)  Bank   (1890)   136  U.  S.  ^,  34  l^  ed. 

149  U.  S.  164.  37  L.  ed.  689;  Central  341,  10  Sup,  Ct.  1013. 

Trust  Co.  V.  St.  Louis  R.  Co.    (1890)  >«  Central    Trust    Co.    9.    Woroester 

41    Fed.   556;    DeVisser   v.    BUckstone  Crcle  Mfg.  Co.  (1899)  36  C.  a  A*  647, 

(1868)  6  Blatchf.  235;  In  re  Merchanto'  03  Fed.  712. 

Ins.  Co.  ( 1871 )  3  Biss.  166.    See  Naum-  17  Commonwealth  RoolKng  Ool  f,  ITorth 

burg  V,  Hyatt  (1885)  24  Fed.  808;  Cen-  American  Trust  Co.    (C.  C.  A*S  1806) 

tral  Trust  Co.  t?.  Wabash  etc.  R.  Co.  68  &  C.  A.  418.  136  Fed«  984,  080. 
(1885)  23  Fed,  863,  868. 
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ecmtemporaneouBly  with  the  order  appointing  the  receiver,  the  pur* 
pose  of  the  court  in  appointing  a  receiver  might  be  defeated  bj  the 
failure  of  the  person  appointed  to  accept  the  position,  by  his  ina- 
bility to  give  bond,  or  by  the  interim  acts  of  strangers  in  semiring 
judfpnents  or  making  other  efforts  to  obtain  advantage.'^ 


S  2587.  ftiialifioatioii  of  Beoeiyer  by  Qinag  Bond. 

The  order  appointing  the  receiver  usually  makes  his  right  and 
title  contingent  upon  his  subsequent  qualification  and  upon  the  giv- 
ing of  a  bond  by  him.  Where  the  order  of  appointment  requires  the 
reoeiver,  before  entering  on  the  duties  of  his  office,  to  execute  a  bond, 
and  such  bond  is  subsequently  executed  and  approved  by  the  judge, 
the  receiver's  official  tenure  is  held  to  relate  back  to  the  date  of  the 
order  of  appointment;'^  and  judgments  obtained  by  third  parties 
In  the  period  between  the  appointment  of  the  receiver  and  his  subse- 
quent qualification  are  invalid  and  create  no  lien,*^ 

§  8688.  Proptrty  Beyond  Jurisdiction  of  Court. 

The  principle  just  stated  does  not  apply  as  regards  property  situ- 
ated in  another  state  and  beyond  the  jurisdiction  of  the  court  appoint- 
ing the  receiver.  The  status  of  such  property  depends  on  the  law  and 
policy  of  the  state  where  it  is  located*'^ 

§  2889.  Actual  Seizure  by  Beceiver  ITnneoessary. 

From  the  doctrine  that  the  title  of  the  receiver  upon  qualification 
relatea  back  to  the  order  of  appointment,  it  follows  that  actual  manual 
seixure  by  the  receiver  is  not  essential  to  prevent  the  acquisition  of 
liens  by  others  upon  the  property  by  assignment,  judgment,  execution, 
attachment,  or  otherwise,^'  It  appears  to  be  the  rule  in  some  of  the 
state  courts  that  the  title  of  the  receiver  dates  from  the  time  of  his 

ss  Oonnecticut  River  Banking  Go.  v.  See  Commonwealth  Roofing  Co.  v.  North 

RiMkbrite  Co.  (1806)   73  Fed.  700,  af-  American  Trust  Co.  (C.  0.  A.;  1905)  68 

firmed  'ranple  v.    Glasgow    (1807)    80  C.  C.  A.  418,  135  Fed.  986. 

Fed.  441,  26  C.  C.  A.  640;  Fidelity  Ins.  Bi  Zacher  9.  Fidelity  Trust  etc.  Co. 

etc  Co.  0.  Roanoke  Iron  Co.  (1806)  81  (C.  C.  A.;  1901)   45  C.  C.  A.  480,  106 

Fed.  430.  Fed.  593;  Morrill  v,  American  Reserve 

'•Horn   V.   Pere   Marquette   R.    Co.  Co.  (C.  C.  A.;  1907)  151  Fed.  305. 

(a  C;    1907)    161    Fed.   6S3;    Dlinois  si  Horn    v.   Pere    Marquette    R.    Co. 

Steel  Oo.  V.  Pntnam   (C.  C.  A.;   1895)  (C.  C;  1907)  161  Fed.  633;  Oonnectieui 

16  a  (X  A.  666,  68  Fed.  616 1  Adams  o.  River  Banking   Co.  v.  Rockbridge  Co. 

Trati  Co.  (C.  C.  A.;  1896)  16  C.  C.  A.  (1895)  73  Fed.  709;  Temple  9.  Glasgow 

1, 66  Fed.  617.  ( 1897 )  80  Fed.  441, 25  C.  C.  A.  640 1  East 

>•  Oonneetieat  River  Banking  Co.  v,  Tenn.  etc.  R  Co.  v.  Atlanta  tte.  R.  Co. 

Boekluridge  Oo.  (1806)  73  Fed.  700,  712.  (1892)  49  Fed.  608,  610,  16  LJUL  100. 
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qualification  or  from  the  time  when  he  takes  actual  possession,*'  but 
this  notion  does  not  prevail  in  the  federal  oourta. 

§  8S90.  Order  for  BeottTer  to  Take  Possession. 

The  mere  appointment  of  the  receiver  does  not  transfer  possession 
to  him ;  •*  but  the  appointment  of  a  receiver  carries  with  it,  by  impli- 
cation, the  duty  on  his  part  of  taking  possession,  and  the  furUier 
duty  on  the  part  of  those  in  possession  of  yielding  such  possession.'^ 
It  is  customary  to  insert  in  the  order  appointing  a  receiver  instruc- 
tions to  the  effect  that  the  receiver  shall  take  possession  of  the  prop- 
erty in  question  and  that  individuals  having  charge  of  the  properly 
and  affairs  of  the  insolvent  shall  turn  the  same  over  to  the  receiver 
upon  demand* 

American  C<m$tfMCtioH  Co.  v,  Jaek^cmviUe  eta  Co.  (1892)  52  Fed.  937:  The 
order  ran  that  the  reoeiTer  should  be  giyen  posaeasion  of  *'  tM  and  every  part  of 
the  properties,  interests,  effects,  moneys,  receipts,  earnings,"  etc.,  of  the  road  over 
which  he  was  made  receiver,  and  that  "  all  books,  vouchers,  and  papers  touching 
the  operation  of  said  railroad,"  as  well  as  its  "books  of  acoounty**  should  be 
turned  over  to  him.  This  was  held  to  include  the  corporate  seal  of  the  company 
and  all  books  and  accounts  of  every  kind  bearing  on  the  past  as  well  as  the 
present  and  future. 

§  2681.  Duty  of  Person  in  Possession  to  Surrender  to  Seoeiver. 

The  servant,  agent,  or  employee  of  the  insolvent,  or  any  other 
individual,  who  refuses  upon  proper  order  of  the  court  to  turn  over 
property  to  the  receiver,  is  guilty  of  a  contempt  and  will  be  punished 
for  his  disobedience.'^  It  has  been  held  that  an  officer  of  an  insolvent 
corporation  has  no  right  to  retain  notes  or  books  of  the  corporation 
on  the  claim  that  he  has  a  lien  or  mere  equity  in  them.  He  should 
deliver  the  property  and  look  to  the  court  to  protect  his  alleged  lien,*^ 

§  2682.  Summary  Petition  to  Enforce  Delivery  of  Property  to  Keceiver. 

If  property  is  wrongfully  withheld  from  a  receiver  by  a  defendant 
or  by  his  agent,  servant,  or  employee,  or  by  any  other  person  who  is 
a  party  to  the  suit,  a  proper  procedure  whereby  to  enforce  the  sur- 

ss  Bank  of  Woodland  v.  Heron  (189S)  S6  Highland  Ave.  etc  R.  Go.  o.  Oolum- 

120  Cal.  614/52  Pac.  1006;  Everett  v.  bian  Equipment  Co.   (1808)    168  U.  a 

Neff  (1867)  28  Md.  176;  Farmers'  Bank  630,  42  L.  ed.  606. 

r.  Beaston   (1836)   7  Oill  A  J.  421,  28  «  American  0)nst.  Oo.  r.  JackaooTille 

Am.  Dec  226.  etc.  Co.  (1892)  52  Fed.  937. 

i4  Booth  V.  Clark  (1854)  17  How.  331,  s?  Tinsley  v.  Anderson  (1898)  171  U. 

15  L.  ed.  167.  S.  101,  43  L.  ed.  91,  18  Sup.  Ct.  806. 
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render  of  the  property  is  by  a  simmiary  petition  in  the  cause.  Such 
petition  is  filed  by  the  receiver,  and  upon  a  proper  showing  by  him  the 
court  will  order  the  person  having  possession  of  the  property  to  sur- 
render it.  The  proceeding  by  summary  petition  has  also  been  held 
to  be  proper  where  the  person  having  possession  of  the  property  holds 
as  a  trustee  of  the  person  or  corporation  over  whose  property  the 
receiver  has  been  appointed. 

Jf<Ie«  r.  ^010  Bouih  etc,  A$a^n  (1809)  05  Fed.  010:  A  receiver  was  appointed 
for  a  building  and  loan  association*  and  as  such  he  became  entitled  to  all  its 
assets.  A  certain  trust  company  held  in  its  hands  as  trustee  a  large  amount  of 
the  assets  of  the  association.  These  were  held  to  secure  bonds  issued  by  the 
association  and  also  to  secure  other  creditors.  The  receiver  demanded  those 
assets  of  the  trust  company,  and  upon  its  refusal  to  surrender  the  same,  filed  a 
patitkm  in  the  cause  for  an  order  compelling  the  trust  company  to  turn  such  assets 
over*  It  was  insisted  for  the  trust  company  that  the  court  had  no  jurisdiction  to 
proceed  in  this  summary  way  and  that  the  receiver  should  be  required  to  bring 
an  independent  suit.  But  the  order  was  granted  nevertheless.  Shelby,  Circuit 
Judge,  stated  the  principle  here  applicable  in  a  full  and  quite  satisfactory  way: 
**  The  practice  of  requiring  the  surrender  of  property  to  the  receiver  by  summary 
moiioii  or  petition  is  well  recognized  where  it  is  held  by  the  attorneys,  agents,  and 
employees  of  the  defendant.  The  same  practice  seems  not  improper  where  the 
property  in  question  is  held  by  a  defendant  in  the  motion,  not  for  himself,  but  as 
tmstee,  and  so,  in  a  sense,  as  the  agent,  for  those  interested  in  the  assets,  includ- 
ing the  defendant  in  the  case.  In  modem  litigation  in  equity  a  defendant's  prop- 
erty may  be  in  the  possession  of  hundreds  of  agents  and  bailees,  holding  under 
various  agreements,  and  it  is  not  reasonable  that  a  receiver 'appointed  of  all  the 
assets  should  be  required  to  sue  each  bailee  and  agent  separately,  or  that  all 
should  be  made  parties  to  the  main  suit,  should  they  merely  refuse  to  surrender 
the  assets." 

§  8583.  When  BeG«iver  Proceeds  by  Independent  Suit. 

When  a  receiver  claims  a  right  to  have  possession  of  property  that 
is  withheld  from  him  by  one  who  is  not  an  actual  party  to  the  receiver- 
ship proceeding,  and  who  is  not  an  agent^  servant,  or  employee  of 
such,  the  question  whether  the  receiver  can  proceed  against  such 
stranger  by  petition  in  the  cause  wherein  he  was  appointed  receiver 
or  must  bring  an  independent  suit,  depends  upon  the  question  as  to 
when  and  how  the  stranger  acquired -possession.  If  he  obtained  pos- 
session and  acquired  his  rights  before  the  receiver  was  appointed,  the 
receiver  cannot  proceed  summarily  by  petition  but  must  bring  an 
independent  action  or  suit  Here  the  party  asserting  the  right  adverse 
to  the  receiver  is  entitled  to  say,  "  as  to  that  fund,  I  claim  adversely 
and  demand  that  you  proceed  in  the  ordinary  way  to  try  the  question 
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whether  my  prior  pooseasion  can  be  ri^tfuUy  disturbed  by  an  order 
in  a  case  to  which  I  waa  not  a  partj."  ^ 

On  the  other  hand,  if  the  stranger  obtained  possession  and  acquired 
his  rights  subsequent  to  the  appointment  of  the  receiver,  and  conse- 
quently after  the  receiver's  right  to  possession  had  attached,  then  the 
receiver  may  proceed  by  petition  in  the  cause.  The  time  of  the 
sequestration  or  equitable  seizure  effected  by  the  appointment  of  the 
receiver  is  determinative  on  this  point.  One  who  acquires  and  holds 
possession  of  the  reoeivership  proper^  after  the  court  has  given  the 
receiver  the  right  to  possession  holds  in  disobedience  to  the  orders  of 
the  court  and  is  therefore  subject  to  its  jurisdiction  in  that  cause. 
The  ri^t  of  the  receiver  to  maintain  such  a  petition  does  not  depend 
upon  whether  the  actual  possession  of  the  receiver  has  been  disturbed 
but  upon  the  question  whether  the  other  party  is  obstructing  and 
preventing  the  receiver  from  taking  actual  possession.  The  princi- 
ple is  the  same  whether  the  property  is  of  a  tangible  kind  or  is 
merely  a  chose  in  action,  such  as  a  bank  deposit,'^ 

If  a  receiver  proceeds  by  petition  or  motion  in  the  reoetverahip 
cause  against  a  stranger  who  withholds  possession,  and  the  answer  of 
such  person  to  the  petition  sets  up  a  right  or  title  in  himself  adverse 
to  that  of  the  receiver,  and  such  person  claims  a  right  of  jury  trial,  the 
court  may  properly  dismiss  the  petition  and  remit  the  receiver  to  his 
action  at  law.^^ 


§  8B94.  Bringing  Stranger  in  as  Defendant  in  Xaln 

Another  mode  of  procedure  by  which  the  receiver  may  get  control 
over  the  property  appertaining  to  the  receivership  in  the  possession 
of  a  person  who  is  not  a  party  to  the  suit,  is  for  the  plaintiff  in  the 
original  bill  to  make  such  party  a  defendant  in  the  suit  by  supple- 
mental or  amended  bill,  and  then  on  motion  to  have  the  receivership 
extended  to  such  property  and  procure  an  order  for  him  to  surrender 
it.    But  this  procedure  is  not  always  practicable  or  convenient.^^ 

8  8590.  Waiver  of  Informality  as  to  Xode  of  Procedure. 

If  the  receiver  improperly  proceeds  by  petition  in  a  situation  where 
he  ought  to  proceed  by  an  independent  suit,  the  objection  should  be 

A  ",^^^  ^-  ^^^  ^«l-  ^   (^'*  ^'  71  Fed.  460^  18  0.  a  A.  Iftt)  Bibbv- 

A.;  1903)  59  C.  C.  A,  427,  124  Fed.  61.  White  Ck),  v.  White  River  etc  B.  Co. 

MHoni    9,    Pere   Marquette    R.    Co.  (1901)  107  Fed.  176. 
(C.  C.  A.»  1907)   151  Fed.  629,  630.  «i  MUea   V.    New   Sotitk 

*•  Sullivan  r.  Colby  (C.  C.  A.;  1896)  (1899)  95  Fed.  919,  920. 
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* 

made  by  motion,  demun^r,  or  plea.  By  smBwefitig  to  th6  merits  the 
defendant  in  the  petition  submits  to  the  jurisdiction  of  the  court  in 
this  respect  and  apparently  waives  the  defect  as  to  the  mode  of  pro- 
ceeding.** 

I  8596.  Court's  Control  over  Eeceivet'i  Independent  Suit. 

A  ooTitt  that  has  authorized  its  receiver  to  institute  an  independent 
aotion  against  a  stranger  may  entertain  a  motion  made  by  the  latter 
to  have  the  action  in  question  dismissfild^  But  where  the  ground  of  the 
application  is  such  that  it  could  be  put  in  as  a  defense  to  that  action, 
the  application  will  not  be  granted  except  in  a  very  clear  case.*^ 

Interference  toith  Possession  of  Receiver, 

§  8007.  Vatore  of  Eeeeiyer's  Posseision. 

As  property  in  the  possession  of  a  receiver  is  considered  to  be  in 
the  possenisioA  of  the  court  that  appointed  him,  any  attempt  to  inter- 
fere with  the  property  in  his  hands  is  a  contempt  of  court**  The 
court  will  at  any  time,  upon  a  proper  showing,  protect  the  possession 
of  a  receiver ;  and  to  this  end  it  will  entertain  contempt  proceedings 
against  the  party  interfering  with  the  receiver's  possession,  or  use  its 
injunctive  process  upon  any  proper  occasion,  as  where  an  attempt  is 
made  to  fteiiJe  the  property  or  to  levy  a  tax  warrant  thereon  or  where 
eontinnotts  trespasses  are  made  npon  the  property* 

§  MM.  O^ttft'l  VMtlotiM  of  KM^i^er. 

A  combination  and  conspiracy  among  the  employees  of  a  railroad 
receiver  to  hinder  and  delay  operation  of  the  road,  when  followed  by 
overt  acts  of  intimidation  and  violence,  will  be  punished  as  a  contempt 
of  court.**  On  the  principle  of  protecting  its  receiver  in  the  posses- 
sion and  use  of  street  railway  property  committed  to  his  care,  the 
court  may  enjoin  another  railroad  company  from  taking  proceedings 
to  condemn  to  its  use  land  held  by  the  receiver.  And,  a  fortiori,  it 
will  enjoin  an  appropriation  attempted  without  color  of  legal  proceed- 
ings.** 

41  Horn  V.  Ter^  Marqtietie  R.  Co.  (1SS6)  27  Fed.  44S*,  United  States  v. 

(G.C.A.;  1907)  151  Fed.029,ed0.  Mlirpby  (1890)  44  Fed.  d9)  Thomas  f). 

^sPakradooni  V.  Btorev  Ck>ttoil  Co.  Cineinniiti  etc.  R.  Co.   (1894)   62  Fed. 

(1M7)  161  t'ed.  607.  803;  tn  re  Acker  (1894)  66  Fed.  290. 

«4TiiiBley  i».  Ahdermn  (1898)  171  tJ.  45 /n  re  Himns  (1886)  27  F«d.  448. 

S.  101,  43  L.  ed.  91,  18  Sup.  Ct  805;  4  •  Fidelity  Trust  etc.   Co.  f^.   Mobile 

In  re  Swan  (1803)  160  U.  S.  637,  37  L.  etc.  R.  Co.  (1892)  63  Fed.  687. 
ed.  1207,  14  Sup.  Ct.  226;  /n  re  Higgins 
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§  8B99.  Vful  Injiinotioii  agaiut  Interfering  wifh  Beceiver. 

The  UBual  injunction  granted  upon  the  appointment  of  a  receiver 
for  an  inaolvent  corporation  runs  to  the  effect  that  the  directors, 
stockholders,  agents,  and  servants  of  the  company,  and  all  other  per- 
sons having  notice  of  the  order,  shall  refrain  from  interfering  with 
the  receiver  in  the  discharge  of  his  duties  or  with  the  property  of  the 
corporation,  and  that  said  directors,  officers,  and  agents  shall  refrain 
from  collecting  any  of  the  debts  or  demands  of  the  company  and 
from  disposing  of  or  transferring  any  of  its  property.^^ 

§  8600.  SeoeiTer's  Proceeding  to  Obtain  Injimetion. 

A  receiver  desiring  to  obtain  the  assistance  of  an  injunction  to 
protect  his  possession  or  to  prevent  any  unwarranted  interference  with 
his  management  of  the  receivership  may  proceed  either  by  a  petition 
in  the  cause  or  by  an  original  bill.  If  the  person  sought  to  be 
enjoined  is  a  party  to  the  suit,  or  in  privity  with  a  party,  the  receiver 
naturaUy  proceeds  by  petition  in  the  cause.  If  the  person  is  a 
stranger,  either  mode  of  procedure  may  be  adopted.  But  in  determin- 
ing which  mode  should  be  pursued  the  purpose  of  the  court  will  be  to 
guard  against  any  undue  advantage  being  taken  of  the  defendant 
He  must^  it  is  held,  have  full  opportunity  to  assert  his  defense.  If 
this  right  can  be  properly  guarded  only  by  an  original  proceeding  by 
bill  and  answer,  this  moda  must  be  adopted.  The  question  rests  in 
the  discretion  of  the  court  If  no  right  of  the  defendant  can  be 
prejudiced  by  proceeding  upon  petition,  this  method  will  be  sanc- 
tioned.** 

§  2601.  Proceeding  in  Case  of  Conflicting  Beoeiverdiipi. 

If  a  controversy  arises  between  two  receivers  of  different  properties 
appointed  by  the  same  court  concerning  the  right  to  possession  of 
property  in  the  hands  of  one  of  them,  the  proper  mode  of  proceeding 
is  by  petition  in  the  cause  wherein  the  latter  receiver  was  appointed, 
asking  the  court  that  he  be  ordered  to  turn  the  property  over.** 

• 

47  Williams  p.  Hintemeister   (1886)  (C.  C.  A.;  1900)  103  Fed.  227,  43  C.  C.  A. 

26  Fed.  889;  Saads  v.  Qreelej  (C.  C.  A.;  180;  Bibber. White  Co.  v.  White  etc.  E. 

1898)  31  C.  C.  A.  424,  88  Fed.  131 ;  John-  Co.  (1901)  107  Fed.  176. 
son  r.  Southern  Bldg.  etc.  Co.  (1899)  99       «»  Comer  v.  Felton  (C.  0.  A.;  1894) 

Fed.  647.  61  Fed.  731,  10  a  0.  A.  28. 

«siiake  Shore  etc,  I(.  Co,  v,  FeltoQ 
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§  80OS.  Esemption  of  Property  in  Eands  of  Beceiyer. 

Que  manifestation  of  the  principle  by  which  property  in  the  poeses- 
sion  of  the  receiver  is  considered  to  be  tn  custodia  legis  and  there- 
fore under  the  protection  of  the  court  is  found  in  the  rule  that  prop- 
erty in  the  hands  of  a  receiver  is  exempt  from  judicial  process,  except, 
of  course  80  far  as  may  be  permitted  by  the  court  itself  that  appointed 
the  receiver.  It  is  a  general  rule  that  property  in  the  hands  of  a 
receiver  cannot  be  sold  under  attachment  or  execution,  unless  leave  of 
the  court  before  which  the  receivership  proceedings  are  pending  is 
first  duly  obtained.  The  leading  authority  on  this  point,  so  far  as  the 
federal  courts  are  concerned,  is  found  in  the  following  case ;  and  it 
will  be  noted  that  the  doctrine  of  this  case  goes  to  the  extent  of  deny- 
ing any  validity  whatever  to  an  execution  or  attachment  sale  of 
property  in  the  hands  of  a  receiver,  though  the  levy  may  be  made 
prior  to  the  time  when  the  receiver  acquires  possession.  The  mere 
fact  that  the  receiver  takes  possession  operates  as  an  inhibition  upon 
proceedings  instituted  in  any  other  court  to  subject  the  property. 

Wigwatt  V.  Sampson  (1862)  14  How.  02,  66,  14  L.  ed.  322,  32S:  A  bill  was  filed 
by  a  creditor  to  aet  aside  a  ooiiTeyance  of  real  property  as  fraudulent.  A  receiver 
waa  asked  for,  but  before  one  was  appointed  an  execution  was  levied  on  the  land 
at  the  instance  of  another  creditor.  Subsequently  a  decree  was  entered  in  tlie 
equity  suit  declaring  the  conveyance  in  question  void  and  appointing  a  receiver. 
The  reeeiver  then  to<^  possession  of  the  land;  and  while  he  was  acting  as  receiver, 
a  sale  waa  made  under  the  execution  that  had  been  levied  prior  to  the  appoint- 
ment of  the  receiver.  This  sale  under  execution  was  held  to  be  void,  because  the 
land  waa  then  in  the  possession  of  the  receiver  and  therefore  in  the  custody  of 
the  court 

Said  Mr.  Justice  Nelson:  "  When  a  receiver  has  been  appointed,  his  possession 
is  that  of  the  court,  and  any  attempt  to  disturb  it,  without  the  leave  of  the  court 
first  obtained,  will  be  a  contempt  on  the  part  of  the  person  making  it.  .  .  .  The 
doctrine  that  a  receiver  is  not  to  be  distuibed  extends  even  to  cases  in  which  he 
haa  been  appointed  expressly  without  prejudice  to  the  rights  of  persons  having 
prior  legal  or  equitable  interests.  And  the  individuals  having  such  prior  interests 
must,  if  they  desire  to  avail  themselves  of  them,  apply  to  the  court  either  for 
liberty  to  bring  ejectment,  or  to  be  examined  pro  interesBe  mto;  and  this,  though 
their  ri^t  to  the  possession  is  clear.''  to 

>•  Among  many  subsequent  cases  in  Hempfield  R.  Co.  (1870)  2  Abb.  (U.  S.) 
which  Wiswall  r.  Sampson  has  been  ap-  165,  Fed.  Cas.  No.  6,011 ;  Perego  v.  Bone- 
proved  and  followed  are  these:  Held-  steel  (1860)  6  Biss.  69,  Fed.  Cas.  No. 
ritter  V.  Elizabeth  etc  Co.  (1884)  112  U.  10,076;  Thompson  v.  Scott  (1870)  4  DilL 
8.  903,  28  L.  ed.  732,  6  Sup.  Ct.  139;  609,  512,  Fed.  Cas.  No.  13,976;  Kennedy 
Porter  v.  Sabin  (1893)  149  U.  S.  480,  v.  Indianapolis  etc.  R.  Co.  (1880)  2 
37  U  ed.  818,  13  Sup.  Ct  1011;  Fox  v.  FUpp.  707,  3  Fed.  99;  Hickos  v,  Holl|^- 
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§  2603.  Tax  Wanfi&t  Hot  letUMi  oil  Property  in  Handi  of  Aeoilnr. 

Perhaps  the  most  striking  illustration  of  the  prinoiple  in  question  is 
found  in  cases  where  attempts  have  been  made  to  subjeot  the  property 
in  the  hands  of  a  receiver  to  the  payment  of  taires.  It  has  been  con- 
tended that  the  lien  for  taxes  is  of  such  high  nature  that  even  the  pos- 
session of  the  court  ought  to  yield  so  far  as  to  permit  the  property  to 
be  taken  und^  a  tax  warrant.  But  the  same  principle  is  applied  here 
as  in  all  other  oases  where  attempts  are  made  to  reach  the  property 
by  independent  process.^^  In  a  leading  case  where  this  point  was 
considered  the  supreme  court  said :  ^^  The  levy  of  a  tax  warrant,  like 
the  levy  of  an  ordinary  fieri  facias,  sequestrates  the  property  to 
answer  the  exigency  of  the  writ;  but  property  in  the  possession  of 
the  receiver  is  already  in  sequestration,  already  held  in  equitable 
execution^  and  while  the  lien  for  taxes  must  be  recognized  and 
enforced,  the  orderly  administration  of  justice  requires  this  to  be 
done  by  and  under  the  sanction  of  the  court  It  is  the  duly  of  the 
court  to  see  to  it  that  this  is  done;  and  a  seizure  of  the  property 
against  its  will  can  only  be  predicated  upon  the  assumption  that  the 
court  will  fail  in  the  discharge  of  its  duty^  an  assumption  carrying  a 
contempt  upon  its  face.** " 

§  2604.  Power  of  Tnutee  to  Deal  with  fteceivership  Property. 

The  following  caae,  decided  only  a  few  years  ago,  affords  an 
interesting  illustration  of  the  operation  of  the  principle  that  when 
property  comes  in  the  hands  of  a  court  by  the  appointment  of  a 
receiver,  it  can  be  reached  and  dealt  with  only  through  the  court 
appointing  the  receiver. 

HUe  V.  Jenk^  ( 1002)  185  U.  S.  155,  46  L.  ed.  851 :  A  de^  of  trust  on  real  prop- 
erty with  a  power  of  sale  In  the  trustee  had  been  executed  to  secure  the  payment 
of  notes.    Litigation  ensued  between  parties  claiming  interests  in  the  ptoperty,  and 

day  (1886)   12  Sawy.  214.  216,  29  Fed.  La  Bee  (1897)  83  Fed.  761;  Burleigh  9. 

238,  234;  Malcomson  V.  Wappoo  Mills  Chehalis  County    (1896)    76  Fed.   873; 

(1898)  85  Fed.  910.  Johnson  v.  Southern  etc.  Asaoe.  (1904) 

The  only  effect  of  the  service  of  an  at-  132  Fed.  640;  King  v.  Wooten  (1893)  4 

tachment  on  proprty  in  the  hands  of  a  C.  C.  A.  519,  64  Fed.  612;  Clark  v.  Mc- 

rsceiver  is  merely  to  notify  the  court.  Ghee   (1898)   81  G.  0«  A*  381|  87  Fed. 

through  its  receiver,  of  the  existence  of  789. 

the  daim.    In  re  John  L.  Nelson  &  Bro.       si  7n  re  IVIer  (1893)   149  U.  B.  164, 

Co.  (1907)   149  Fed.  690,  694.  183,  37  L.  ed:  689,  696.    See  also  GflOf^a 

"  Oakes  t>.  Myers  (1896)  68  Fed.  807;  t>.  Atlantic  etc,  R.  Co.  (1879)  3  Woods 

Eto  parte  Chamberlain   (1898)   66  Fed.  434   (levy  of  tax  warrant  on  property 

704 1   Bm  p<irts  Huidekoper    (1893)    65  in  hand  of  receiver  held  to  be  void,  and 

Fed.  709;   Virginia  etc.   Co.   v.  Bristol  application  for  leave  to  proceed  under 

Land  Co.  (1898)  88  Fed.  134;  Ledoux  v.  the  levy  denied). 


§  2605]  RECasiVERS.  1505 

tfa«  tmstee  named  in  the  deed  was  appointed  r^teiver  pendente  Ute,  to  manage  the 
property  and  collect  its  rents  and  profits.  It  was  held  that  a  sale  of  the  property 
made  by  him  in  his  capacity  as  tmstee  while  he  was  also  receiver  of  the  same 
property  was  ineffectual  to  convey  a  title.  The  fact  that  he  was  not  under  a  pro- 
hibitive injunction  not  to  sell  was  immaterial.  The  fact  that  the  property  was  in 
the  hands  of  a  receiver  was  itself  an  inhibition  against  the  salti 

Disposition  of  Prior  Liens. 

§  2605.  Condnet    of   Seoeivenhip    ProceedingB   with   Beferenoe    to 
Advene  lieiu  and  Claims. 

The  circmnstance  that  persons  having  an  interest  in  or  lien  upon 
property  in  the  hands  of  a  receiver  are  effectually  precluded  from 
enforcing  such  right  in  any  other  court  than  that  in  which  the 
receivership  proceedings  are  pending  imposes  on  that  court  the  equi- 
tahle  obligation  so  to  conduct  the  receivership  proceedings  that  all 
persons  having  any  just  claim  upon  the  property  may  be  afforded 
ample  means  of  asserting  the  same  in  that  suit.  In  conformity  with 
this  idea,  courts  of  equity  in  conducting  receiverships  exercise  great 
care  to  preserve  all  prior  liens  and  incumbrances  unimpaired.  To 
this  end  a  court  of  equity  will  adopt  proper  methods,  by  reference  to 
a  master  or  otherwise,  to  ascertain  such  parties  and  bring  them  before 
the  court ;  '*  and  the  rights  of  persons  having  superior  claims  by 
prior  mortgage  or  otherwise  to  the  property  will  not  be  interfered 
with." 

Furthermore,  it  is  a  rule  that  all  persons  having  prior  liens  and 
incumbrances  must  have  notice  and  an  opportunity  to  come  in  and 
claim  their  prior  right  to  the  property  or  interest  in  the  fund.  If 
such  notice  and  opportunity  be  not  given,  such  prior  liens  are  not  in 
any  way  affected  by  the  proceedings  in  that  suit,"*  and  they  may  be 
duly  enforced  in  a  subsequent  proceeding  instituted  after  the  first 
court  has  let  the  property  go. 

The  usual  and  proper  proceeding  by  which  a  person  having  a  lien 
upon  property  in  the  hands  of  a  receiver  or  claiming  other  interest 

Bs/f»  re  Hall  ft  Stilson  Co.    (1895)  s 4  Risk  i?.  Kansas  Trust  ft  Bankin<r  Co. 

60  Fed.  425;  Fidelity  Insurance  etc.  Co.  (1893)  58  Fed.  45. 

V.  Roanoke  Iron  Co.  (1896)  81  Fed.  439;  As  to  the  effect,  under  a  local  statute, 

Vance  v.  Royal  Clay  Mfg.  Co.    (1897)  of  the  appointment  of  a  receiver  upon 

82  Fed.  251 ;  Moore  v.  Southern  States  attachment  and  execution  liens,  see  Cen- 

etc.  Co.  (1896)   83  Fed.  399;  McRae  v.  tral  Trust  (3o.  v.  Worcester  Cycle  Mfg. 

Bowers   Dredging  Co.    (1898)    86   Fed.  Co.  (1902)  114  Fed.  650. 

344;   Central   Trust   Co.   r.   Worcester  ss  Wiswall    v.    Sampson    (1862)    14 

Cycle  Co.  (1902)  114  Fed.  659,  665.    See  How.  67^  14  L.  ed.  328. 
Cohen  v.  Gold  Creek  etc.  Co.  (1899)  95 
Fed.  680. 

Eq.  Prac  Vol  n.— 9(f. 
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in  it  may  assert  the  same  is  the  intervention  pro  interesse  9uo,  where 
the  claimant  or  lienholder  is  not  already  a  party  to  the  suit.  The 
nature  of  this  proceeding  has  been  elsewhere  described.^* 

§  8606.  Court's  Ciontrol  OTer  liens  Claimed  I17  Outiiden. 

In  dealing  with  liens  on  property  in  the  hands  of  a  receiver  and 
other  interests  in  the  same  asserted  by  any  person,  the  court  has  plen- 
ary power  to  control,  manage,  and  dispose  of  such  liens  and  interests 
in  such  way  as,  while  protecting  the  claimant  or  lienholder,  will 
enable  the  court  to  realize  most  out  of  the  property  for  the  benefit  of 
all  interested.  The  court  may,  for  instance,  require  a  lienholder  to 
execute  a  release  of  his  lien  in  order  that  the  property  may  be  sold 
free  from  the  incumbrance,  the  lien  being  at  the  same  time  expressly 
transferred  by  the  court  from  the  property  so  released  to  the  pro- 
ceeds to  be  realized  from  the  sale.'^ 

§  2607.  Practice  as  to  Satisfaction  of  Prior  liens. 

Whether  a  court  appointing  a  receiver  should  undertake  to  adju- 
dicate all  liens  on  the  property  and  provide  for  their  satisfaction 
depends  on  the  circumstances  of  the  case.  The  plain  duty  of  the 
court  in  this  matter  is  to  preserve  the  essential  rights  of  the  par- 
ties. If  it  appears  that  the  receivership  can  be  conducted  to  a  con- 
clusion and  the  receiver  discharged  without  prejudice  to  any  liens 
that  may  exist  on  the  property,  the  court  in  such  case  may,  if  it 
prefers,  pass  over  the  matter  of  the  lic^s  and  leave  the  parties  to  work 
out  their  rights  in  some  other  proceeding  as  they  may  be  advised ;  but 
if  there  is  danger  that  the  lienors  may  lose  their  rights  imless  they 
are  protected  in  some  order  made  by  the  court,  such  order  should  be 
made;  or  some  other  course  should  be  followed  which  the  circum- 
stances suggest  as  suited  to  the  particular  exigency.'^ 


§  2608.  When  lienor  Permitted  to  Enforce  lien  Directly. 

Though  undoubtedly  a  court  of  equity  may,  upon  proper  applica- 
tion, permit  a  creditor  having  a  superior  lien  to  proceed  directly  to  the 
enforcement  of  his  Hen,  such  proceedings  on  behalf  of  the  prior 
incumbrancer  should  always  be  under  the  control  of  the  court  Thus 
if  the  property  in  dispute  is  ample  and  the  litigation  promises  to  be 

s«  See  ante,  H  1364-1388.  "  Commonwealth  Rooiing  Co.  v.  North 

S7De  Visser  v.  Blackstone   (1868)   0  American  Trust  Co.  (C.  C.  A.;  1906)  68 
Blatchf.  236,  Fed.  Cas.  No.  3,840.  C.  C.  A.  418,  136  Fed.  984. 
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protracted,  a  prior  judgment  creditor  might  be  permitted  to  have 
execution  iflsned,  and  then  the  court  could  require  the  party  prosecut- 
ing the  receivership  proceedings  to  pay  off  the  claim.  But  any  actual 
sale  under  the  execution  would  apparently  not  be  permitted  in  any 
case.'* 

A  party  who  desires  to  get  permission  of  a  federal  court  to  levy  an 
execution  from  another  court  on  property  in  the  hands  of  its  receiver 
should  give  notice  of  his  motion  or  petition  not  only  to  the  receiver 
but  to  all  parties  in  interest,  as  for  instance,  to  a  claimant  of  the 
properly  who  is  a  party  to  the  original  suit*^ 

§  8809.  Enforcing  Xechanio's  lien  on  Seceivership  Property. 

One  who  has  a  mechanic's  lien  on  property  going  into  the  hands 
of  a  receiver  need  not  go  to  the  trouble  of  actually  attaching  for  the 
purpose  of  enforcing  his  lien.  In  order  to  effectuate  the  lien  by 
attachment  he  would  first  have  to  go  into  court  and  ask  for  leave  to 
proceed  in  that  way ;  and  the  better  procedure  is  for  him  to  intervene 
at  once  by  petition  and  ask  the  court  to  adjudicate  the  lien  and  charge^ 
the  property  with  it.  This  the  court  has  abundant  authority  to  do, 
without  resorting  to  any  process  of  attachment.  The  appointment  of 
the  receiver  fixes  the  rights  of  all  the  parties  and  gives  the  court  full 
power  to  determine  the  true  interests  of  all  concerned.®^ 

§  2610.  Order  for  Surrender  of  Property  to  Claimant. 

Where  a  stranger  intervenes  and  makes  a  sufficient  showing  of  title 
in  himself,  the  court  will  usually  order  the  receiver  to  surrender  the 
property  to  the  claimant.  An  interlocutory  order  directing  the 
receiver  to  turn  over  property  to  a  particular  person  does  not  consti- 
tute a  binding  adjudication  of  title  or  a  final  determination  of  the 
right  to  possession.^^ 

The  speedy  surrender  of  property  held  by  a  receiver  to  those  who 
may  appear  to  be  entitled  to  its  control  and  custody  is  always  desir- 
able, and  the  courts  are  usually  anxious  to  be  relieved  of  the  responsi- 
bility incident  to  the  continuance  of  the  receivership.  Accordingly 
it  is  not  unusual  for  the  court  to  order  the  receiver  to  surrender  the 
property  before  the  final  settlement,  the  party  receiving  the  property 

s»  Hitz  r.  Jenks  (1002)  186  U.  8.  166,  <i  Commonwealth  Roofing  Co.  v.  North 

46  L.    ed.    865;    Wiswall    t?.    Sampaon  American  Trust  Co.  (C.  C.  A.;  1005)  68 

(1802)  14  How.  68,  14  L.  ed.  320.  C.  C.  A.  418,  135  Fed.  084. 

•• /ft  re  H«l)  4t  Stil^n  Co.  (1805)  60  «t  Marshall  v.  Otto   (1803)   50  Fed. 

1^.426,  ^0, 
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giving  6tt£5ci6iit  security  to  abide  by  any  decree  that  may  be  entered 
against  the  estate.  The  authority  of  the  receiver  in  respect  to  defend- 
ing against  claims  made  to  the  property  is  usually  in  such  case  con- 
tinued, notwithstanding  the  surrender  of  the  property.^ 

§  8611.  Formalities  Inoident  to  Compliance  with  Snoh  Order. 

If  a  court  orders  that  property  in  the  hands  of  a  receiver  shall  be 
turned  over  to  a  particular  individual  upon  demand  made  by  him  of 
the  receiver,  such  person  should  accompany  his  demand  by  presenting 
a  certified  copy  of  the  order  and  should  signify  his  willingness  to 
execute  a  receipt  for  the  property.  The  copy  of  the  order  and 
the  receipt  are  then  filed  by  the  .receiver  with  the  papers  and  consti- 
tute a  voucher  showing  the  performance  of  the  order.®* 


§  2612.  Beimbunement  of  Fnnd  or  Property  Appropriated  by  Seodver. 

An  individual  whose  money  or  property  has  been  wrongfully  appro- 
•  printed  by  a  receiver  and  applied  to  the  purposes  of  the  trust  may  be 
reimbursed  out  of  any  funds  belonging  to  the  trust  and  remainiQg  in 
the  receiver's  hands.  The  circumstance  that  a  distribution  of  the 
particular  money  has  been  made  does  not  destroy  the  equitable  right 
of  such  person  to  charge  the  whole  fund,®'  provided  the  circumstances 
are  such  as  to  make  out,  upon  general  equitable  principles,  a  case 
for  following  such  money  into  the  trust  fund.** 

<>  BoBworth  V.  St  Louis  Tenninal  etc.  C.  A.;  1806)  74  Fed.  396,  20  C.  C.  A. 
Asso.  (1809)  174  U.  S.  180,  43  L.  ed.  043.  468,  33  L.R.A.  730. 

•♦Very  r.  Watklns  (1860)  23  How.  •«  Terre  Haute  etc.  Co.  v.  Cox  (C.  C. 
460,  16  L.  ed.  522.  A.;  1000)  102  Fed.  825,  42  a  C.  A.  654. 

«B  Standard  Oil  Co.  v.  Hawkins   (C. 
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2629.  Incidental  and  Implied  Powers  of  Receivers. 

2630.  Authority  of  Receiver  to  Employ  Help  and  Appoint  Agents. 

2631.  Implied  Authoritjr  to  Employ  Counsel. 

2632.  Who  May  Be  Employed  as  Legal  Adviser. 

2633.  Right  of  Receiver  to  Discharge  Counsel. 

2634.  Receiver's  Authority  to  Make  New  Executory  Contract. 

2635.  Ratification  by  Court  to  Unaut)iorized  Act  of  Receiver. 

2636.  Want  of  Authority  in  Receiver  Not  Available  to  Other  Party. 

2637.  Lease  Executed  by  Authority  of  Court — Compensation   to  Lessee   for 

Breach. 

2638.  Form  of  Order  Authorizing  Lease. 

Disposition  of  Existing  Contr€tcts, 

2639.  Receiver  Not  Bound  by  Prior  Executory  Contract. 

2640.  Consequences  of  This  Doctrine. 

2641.  Discretion  of  Court  as  to  Adoption  of  Contract — Adoption  by  Receiver. 

2642.  Petition  for  Order  of  Specific  Performance. 

2643.  Considerations  Affecting  Discretion  of  Court  ks  to  Granting  Order  for 

Specific  Performance  by  Receiver. 

2644.  Claim  for  Prior  Breach  of  Contract  or  Tort — ^Prior  Judgment. 
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IH9po9ition  of  Ewitiing  />o«e8. 

f  2645.  Receiver  Not  Liable  as  Leasee  of  Prior  Lease. 

2646.  How  Receiver  Biay  Become  Liable  as  Lessee. 

2647.  Right  of  Receiver  to  Take  Possession  of  Leasehold. 

2648.  Reasonable  Time  for  Adoption  or  Rejection  of  Lease. 

2649.  Implied  Adoption  of  Lease  from  Retention  of  Premises. 

2660.  Possession  of  Premises  as  Affecting  Adoption  of  Lease. 

2661.  Injunction  to  Enforce  Specific  Performance  of  Lease  Pendente  Lite. 

Receivership  Bale. 

2662.  Sale  of  Receivership  Property— When  Sale  Complete. 

2663.  Receiver  Holding  as  Agent  of  Purchaser. 

2654.  Title  of  Purchaser  as  Affected  by  Irregularities  in  Sale. 

2665.  Deed  to  Purchaser. 

2656.  Reservation  of  Right  to  Chaiige  Property  in  Hands  of  Purchaser. 

2657.  Estoppel  of  Purchaser  to  Question  Lien. 

Court's  Control  over  Receiver. 

§  8613.  To  What  Court  Reoeiver  Besponiible. 

As  the  receiver  is  directly  responsible  to  the  court  of  appointment, 
he  is  accountable  in  such  manner,  or  to  such  persons,  as  the  court 
may  direct ;  but  he  is  not  responsible  as  receiver  to  any  other  court 
than  that  from  which  he  derives  his  authority.^  However,  a  receiver 
appointed  by  a  state  court  may  be  held  accountable  by  a  federal  court 
when  the  cause  is  removed  to  the  latter  court  from  the  state  court' 

§  2614.  SnpenrlBory  Authority  of  Court. 

As  officer  and  agent  of*  the  court  by  which  he  was  appointed,  the 
receiver  is  at  all  times  subject  to  its  control.  Deriving  his  existence 
from  the  court  whose  creature  he  is,  the  receiver  is  subject  at  every 
step  to  the  supervision  of  that  court  in  all  matters  pertaining  to  the 
management  of  the  property  or  funds  placed  in  his  charge.*  If  a 
receiver  proposes  to  remove  the  property  or  the  fund  that  he  is 
administering  from  the  jurisdiction,  the  court  may  restrain  him  from 
so  doing  until  an  adjudication  is  had  on  the  merits  of  a  claim  of 
ownership  or  lien  asserted  by  an  intervening  petitioner.* 

iGonkling  v.  Butler    (1865)   4  Biss.  Kansas  Pac  R.  Co.  (1878)  6  DiU.  479; 

22;  Bill  V,  New  Albany  R.  Co.  (1870)  2  Green  v.  Hanberry  (1830)  2  Brock.  419. 

Biss.  390.  Court    May    Compel    DisoonHnuance 

s  Hinckley  v.  Oilman  etc.  R.  Co.  (1879)  of  Nuisance  by  its  reoeiver.     Felton  v. 

100  U.  S.  153,  25  L.  ed.  591.  Ackerman  (C.  C.  A.;  1894)  61  Fed.  225, 

5  Booth  r.  Clark  (1864)  17  How.  331,  9  C.  C.  A.  457. 

15  L.  ed.  167;  Davis  v.  Gray  (1872)   16  *  American  Can  Co.  o.  WilliamB  (1907) 

Wall.  218,  21  L.  ed.  452;   Chambers  v.  153  Fed.  882,  82  C.  C.  A.  628;  (1906)  149 

McDougal  (1890)  42  Fed.  694;  Meier  v.  Fed.  200,  79  C.  C.  A.  158. 


§§  2615-2617]  RECEIVEES.  1611 

§  8615.  Order  of  General  Inttmotiont— Application  for  Specific  Direc- 
tions. 

Greneral  instructions  as  to  the  manner  in  which  the  receiver  shall 
proceed  in  performing  his  official  duties  are  commonly  inserted  in 
the  order  appointing  him;  and  he  is  also  entitled  to  the  advice 
of  the  court  in  particular  exigencies  that  arise  in  the  course  of  the 
administration  of  the  trust.  The  receiver  should  take  care  to  apply 
for  particular  instruction  upon  all  important  matters  not  covered 
by  the  order  of  appointment.  The  receiver  is  not  to  manage  the 
property  committed  to  his  charge  as  if  it  were  his  private  property. 
It  is  his  duty  to  administer  the  receivership  as  a  trust,  under  the 
authority  and  guidance  of  the  court.  If  the  receiver  incurs  unad- 
vised and  unnecessary  obligations,  it  is  at  his  own  risk.^ 

The  court  exercises  control  over  its  receiver  by  means  of  orders 
entered  in  the  particular  case  and  not  through  orders  spread  generally 
on  the  minutes.® 

§  2616.  Who  Kay  Obtain  Order  for  Onidanoe  of  Seceiver. 

Orders  for  the  control  of  a  receiver  may  be  obtained  not  only  upon 
his  own  application,  but  upon  the  application  of  any  party  to  the 
caiwe,  or  even  of  persons  who  are  not  parties,  provided  they  are  in  a 
position  to  be  injured  or  affected  by  the  course  that  the  receiver  may 
adopt^ 

§  S617.  Informal  Liftmetioni-— Wlien  Formal  Motion  Proper. 

The  matters  about  which  a  receiver  may  find  occasion  to  seek  the 
instructions  of  tHe  court  are  of  great  variety  and  vary  from  questions 
of  small  detail  to  questions  of  great  moment.  In  small  matters  the 
advice  of  the  judge  may  be  informally  sought  on  ex  parte  application 
in  open  court  or  even  at  chambers;  but  where  adverse  rights  are  con- 
cerned or  the  matter  is  one  of  much  moment,  it  is  desirable  that  notice 
should  be  given  to  any  parties  interested  in  the  right  disposition  of 
the  matter.  In  regard  to  the  conclusiveness  and  value  of  the  advice 
and  suggestions  of  the  court,  it  has  been  observed  that  if  there  are 

I  Bimman  v.  Fanners'  Loan  k  Trust  7  Continental  Trust  Go.  v.  Toledo,  St. 
Co.  (C.  C.  A.;  1902)  114  Fed.  18,  51  C.  Louis  etc.  R.  Co.  (1894)  59  Fed.  514 
C.  A.  644  (holding  that  the  renting  of  (where  employees  of  a  receiver  applied 
sn  oiBoe  without  Uie  sanction  of  a  pre-  to  the  court  for  an  order  to  prevent  the 
▼ioas  order  frotm  the  court  was  im-  receiver  from  reducing  wages.) 
proper.) 

•In  re   HaU   o.   Stilson    (1895)    69 
Fed.  425,  427. 
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parties  in  adverse  interest,  and  they  have  their  day  in  court,  the  advice 
of  the  court  may  be  decisive ;  but  if  the  application  is  ex  parte,  the 
advice  is  binding  only  on  the  receiver,  as  the  judge  may  afterwards 
change  his  mind  on  hearing  full  argument* 

§  8618.  DiioretioiL  of  Beeeiver  in  Carrying  out  General  Insimctions. 

Though  the  receiver  is  at  all  times  subject  to  the  orders  and  direc- 
tions of  the  court  of  his  appointment,  yet  the  instructions  given  to 
him  are  frequently  of  a  general  character,  and  the  minuticB  of  his 
business  are  confided  in  a  large  degree  k)  his  discretion.  Receivers 
are  usually  appointed  because  of  their  fitness  for  the  particular  trust 
reposed  in  them,  and  consequently  the  court  does  not  readily  under- 
take to  control  the  receiver  as  to  the  matters  properly  confided  to  his 
discretion.  This  is  particularly  true  of  receiverships  involving  the 
management  of  large  and  complicated  enterprises.*  If  the  court 
appointing  a  receiver  were  to  undertake  to  meddle  in  everything  and 
to  determine  every  matter  that  might  arise,  the  conduct  of  receiver- 
ships would  become  cumbersome  and  expensive  indeed.  The  pro- 
priety of  a  court's  refusal  to  interfere  as  to  details  in  the  receiver's 
management  of  his  trust  is  much  stronger,  of  course,  where  any  inves- 
tigation of  that  matter  by  the  court  would  be  tedious  or  otherwise 
impracticable. 

§  2619.  Petition  of  Employees  in  Beipeot  to  Selations  with  Seodver. 

The  practice  by  which  the  employees  of  receivers  are  permitted  to 
apply  to  the  court  for  relief  from  any  substantial  grievance  suffered 
by  them  at  his  hands  under  the  authority  of  the  court  or  independent 
of  such  authority  is  well  established,  especially  in  connection  with 
railroad  receiverships.^^  When  such  an  application  is  made  by  or  on 
behalf  of  the  employees,  it  becomes  the  duty  of  the  court  to  consider 
the  same;  and  if  the  allegations  are  of  a  character  to  make  it  proper 
to  consider  them  further,  the  receiver  should  be  required  to  file  an 
answer.    The  court  will  then  be  able  to  determine  from  the  applica- 

>  MiBsouri  Pac.  R.  Co.  o.  Texas  etc.  not« ;  Continental  Trust  Co.  v.  Toledo, 
R.  Co.  (18S7)  31  Fed.  862.  St.  L.  etc.  R.  Co.  (1894)  59  Fed.  514. 

>  Continental  Trust  Co.  v.  Toledo  etc.  In  Booth  r.  Brown  (1894)  62  Fed.  794, 
R.  Co.  (1894)  59  Fed.  514,  518.  the  court  entertained  but  did  not  grant 

10  Frank  v.  Railway  Co.  (1885)  23  a  petition  presented  in  behalf  of  ex- 
Fed.  757;  Tn  re  Doolittle  (1885)  23  Fed.  employees,  who  had  quit  the  employment 
544,  548;  Water  house  v.  Comer  (1893)  of  the  receiyer  on  the  occasion  of  a 
55  Fed.  149,  19  L.R.A.  403;  Farmers'  strike  and  wished  to  be  reinstated  in 
Loan  etc.  Co.  r.  Northern  Pac.  R.  Co.  their  jobs. 
(1894)  60  Fed.  803,  818,  26  L.R.A.  414» 
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tion  and  answer  whether  the  issue  between  the  receiver  and  his 
employees  is  of  such  character  as  to  require  a  formal  investigation, 
either  by  reference  to  a  master  or  by  hearing  witnesses  in  open  court  ^* 

§  2620.  Fonud  Pleadings  XTnnecessary  in  Suoh  Proceeding. 

The  strict  rules  of  equity  pleading  are  not  infiisted  upon  in  these 
proceedings.  In  a  case  where  a  petition  on  behalf  of  employees 
against  the  receiver  appeared  not  to  be  prosecuted  by  any  proper  per- 
son in  interest,  the  court,  instead  of  dismissing  the  petition  peremp- 
torily, allowed  others  to  come  in  who  were  entitled  to  present  the 
application.  Indeed  the  court  may,  of  its  own  authority  and  because 
of  the  peculiar  relation  of  trust  existing  between  it  and  the  receiver 
and  between  it  and  the  employees  of  the  receiver,  consider  an  appli- 
cation or  petition  preferred  on  behalf  of  the  employees,  though  it  is 
informally  presented  and  is  not  prosecuted  by  a  proper  person.  But 
of  course  the  court  will  not  ordinarily  undertake  to  investigate  the 
conduct  of  its  receiver  and  to  admonish  or  restrain  him  at  the  instance 
of  any  litigious  busybody.  It  would  be  mischievous  indeed  if  a 
receiver  were  required  to  answer  with  respect  to  his  official  acts  at  the 
suit  of  a  mere  meddler.*^ 

S  2621.  Beriew  of  Beoeiver's  Discretion  as  to  Scale  of  Wages. 

In  a  nimiber  of  instances  the  courts  have  been  called  upon  to  pass 
on  disputes  between  receivers  and  employees  in  regard  to  the  terms 
of  their  employment  or  the  wages  to  be  paid.  These  are  matters  that 
are  primarily  committed  to  the  discretion  of  the  receiver;  and  the 
courts  are  inclined  to  overrule  him  only  in  a  clear  case  of  a  mistaken 
use  of  his  power.^*  His  decision  is  ordinarily  treated  as  final,  unless 
palpable  wrong  and  injustice  is  being  done.  But  notwithstanding  the 
courts  have  sometimes  laid  great  weight  on  the  fact  that  the  receiver's 
discretion  in  adjusting  his  relations  with  his  employees  is  subject  to 
review  only  in  case  of  an  abuse  in  that  discretion,  it  must  be  con- 
sidered that  after  all  the  matter  is  properly  one  for  the  court  to  pass 
on ;  and  if  the  court  considers  the  reduction  reasonable,  and  it  appears 
to  be  necessary,  the  receiver  will  be  authorized  to  take  such  action,  but 
if  it  does  not  appear  to  be  necessary  or  reasonable,  the  court  will  not 
allow  the  scale  of  wages  to  be  reduced.     The  mere  circumstance  that 

11  Continental  Tmst  Co.  v.  Toledo  etc.       is  Booth  v.  Brown  (1894)  62  Fed.  704. 
B.  Co.  (1894)  59  Fed.  614. 

IS  Piatt  V.  Philadelphia  etc.  B.  Co. 
(1894)  65  Fed.  872. 
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Bufficient  help  can  be  had  at  lower  rates  than  the  prevailing  scale  does 
not  alone  justify  a  reduction  in  wages.  The  retention  of  faithful, 
intelligent,  and  capable  employees  is  greatly  more  important  than  the 
item  of  economy." 

A  receiver  will  not  be  permitted  to  renounce  the  sdiedule  of  wages 
agreed  upon  between  the  corporation  and  its  employees  and  to  fix  a 
new  and  lower  scale,  at  the  same  time  retaining  the  employees  and 
asking  the  court  to  direct  them  to  conform  to  such  scale.  The 
receiver  cannot  at  the  same  time  claim  the  benefit  of  a  contract  and 
renounce  its  burden.  To  insist  upon  performance  by  the  other  party 
impliedly  operates  as  an  adoption  of  the  contract  If  the  reoeiver 
wishes  to  escape  from  the  obligation  he  must  indicate  a  willingness  to 
absolve  the  other  party  from  his  part^' 

■ 

1.  Thoma9  v,  Cincinnati  etc,  R,  Co.  (1894)  62  Fed.  17:  In  refusing,  upon  a 
petition  of  the  employees,  to  set  aside  an  order  of  receiver  making  a  ten  per 
c«fnt.  cut  in  wages,  tbe  court  directed  attention  to  the  attitude  taken  by  it  on 
such  questions  in  the  following  words:  ''The  court  cannot  and  does  not  under- 
take to  operate  a  railroad  itself.  It  appoints,  as  its  agent  to  do  so,  a  man  of  well- 
known  professional  skill  and  experience  as  a  railroad  manager.  In  his  judgment, 
the  court  must  necessarily  repose  a  confidence,  commensurate  with  the  large 
interests  intrusted  to  his  care.  Hearings  of  this  kind  may  be  had,  and,  if  the 
receiver  has  made  a  manifest  error  or  committed  an  abuse  of  the  diacretion 
intrusted  to  him,  the  court  will  correct  it.  But  the  burden  of  showing  either  must, 
in  the  nature  of  things,  be  upon  the  petitioner." 

2.  Amet  v.  Union  Poo,  R,  Co.  (1S94)  00  Fed.  074,  02  Fed.  7:  Where  the  reoeiver 
before  promulgating  a  revision  and  rearrangement  of  .the  rules,  schedules,  and 
wages  of  his  nonsalaried  employees  asked  the  court  to  sustain  him  and  also  prayed 
that  the  employees  be  directed  to  refrain  from  conspiring  with  intent  to  induce  a 
strike,  the  court  came  to  the  conclusion,  upon  the  showing  made  to  it>  that  ft  was 
to  the  interest  of  all  concerned  for  the  same  scale  of  wages  to  prevail  as  before 
the  receivership  proceedings  were  instituted  and  that  the  same  regulations  should 
be  likewise  continued  without  change.  Accordingly  the  contemplated  changes 
were  not  sanctioned,  though  the  receiver  stated  that  the  employees  were  receiving 
higher  wages  than  were  paid  on  other  railroads  in  that  region.  In  refusing  to 
adopt  the  schedule  of  wages  proposed  by  the  receiver  the  court  observed :  "  When 
the  schedule  of  wages  in  force  at  the  time  the  court  assumes  the  management  of 
the  road  is  the  result  of  a  mutual  agreement  between  the  company  and  the 
employees,  which  has  been  in  force  for  years,  the  court  will  presume  the  schedule 
is  reasonable  and  just,  and  any  one  disputing  that  presuihption  will  be  required 
to  overthrow  it  by  satisfactoiy  proof."  i* 

14  United  States  Trust  Co.  v,  Omaha  i<Ames  v.  Union  Pac  R.  Go.  (1S94) 
etc,  R.  Co.  (18W)  03  Fed.  737.  02  Fed.  12. 

15  Ames  r.  Union  Pac.  R.  Co.  (1894) 
02  Fed.  7,  13. 
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§  MSB.  BeoeiTer  Baqnired  to  Give  Hotioe  of  Cut  in  Wages. 

As  the  re-adjustment  of  the  scale  of  wages  of  the  employees  of  a 
railroad  receiver  involves  a  grave  responsibility,  it  has  been  con* 
sidered  reasonable  to  require  a  receiver  who  contemplates  a  reduction 
of  wages  to  give  due  notice  of  the  proposed  change,  so  that  the 
employees  may  have  a  chance  to  be  heard.  If,  after  conferring 
together,  the  receiver  and  the  employees  are  not  able  to  agree  upon 
the  proper  step  to  be  taken,  the  matter  should  then  be  referred  to  the 
court*  ^ 

§  8623.  Siieretion  of  Seceiver  as  to  Continnation  of  Prior  Segnlations. 

A  receiver  may  be  upheld  in  continuing  a  regulation  long  enforced 
by  the  company  prior  to  the  receivership,  which  regulation  has 
worked  well,  though  the  court  might  consider  such  regulation  to  be 
of  such  doubtful  policy  as  not  to  justify  putting  it  into  effect  if  it 
had  not  previously  been  in  force.  The  question  whether  the  receiver 
should  continue  a  prior  regulation  is  different  from  the  question 
whether  it  should  be  adopted  as  a  new  rule.*® 

§  8694.  Belations  of  Beodver  and  Employees  Qenerally— Oratnitons 
Assistance  to  Employee. 

In  his  relations  to  his  employees  the  receiver  should  adopt  a  just 
and  liberal  policy  such  as  is  adopted  by  well-managed  concerns  in 
private  hands.  In  exceptional  cases  gratuitous  assistance  can  be 
given  to  a  faithful  employee,  but  this  should,  of  course,  be  done  only 
under  the  protection  of  an  order  of  the  court.  The  receiver,  it  has 
been  said,  should  be  required  to  act  towards  his  employees  as  would 
other  persons  of  ordinary  humanity  and  right  feeling  under  similar 
circumstances. 

FreundUeh's  due  (18S6),  noted  in  M%990UTi  etc.  R.  Co.  v.  Bradford  (1888)  33 
Fed.  701:  One  Freundlich,  an  employee  of  a  railroad  receiver,  was  accidentally 
hurt  while  in  the  discharge  of  his  duty,  without  contributory  negligence  on  his 
part  but  under  such  circumstances  that  the  receiver  was  not  liable.  The  court 
directed  the  receiver  to  pay  him  his  wages  during  the  time  he  was  disabled  from 

IT  Ames  9.  Union  Pac.  R.  Co.  (1894)  was  appointed,  no  revision  of  the  scale 

00  Fed.  (174   (1894)   82  Fed.  7;  United  of  wages  could  be  made  except  upon 

States  Trust  Ck).  v.  Omaha  etc   R.  Co.  notice   and   a   conference   between   the 

(1894)  63  Fed.  737.     (But  in  the  par-  officers  of  the  road  and  its  employees.) 
tieular  case  where  this  rule  was  nrst       i  s  Piatt  v.  Philadelphia  etc  B.  Oo. 

announced  It  appeared  that  under  agree-  (1894)  66  Fed.  666. 
meats  in  force  at  the  time  the  receiver 
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work,  observing  that  it  was  not  only  equity  and  good  conscience  but  good  railway 
management  that  in  such  cases  wages  should  not  be  stopped  during  conyalesoenee. 

The  principle  here  enunciated  has  been  approved  bj  other  judges 
in  several  instances.  It  will,  however,  be  applied  only  where  the 
servant  has  not  shown  himself  negligent  or  unfaithfuL^* 

Authority  of  Receiver. 

§  2628.  Court  as  Source  of  Keoeiver'i  Authority, 

In  regard  to  the  extent  of  the  authority  of  a  receiver  it  may  be 
said  generally  that  he  has  such  power  as  is  conferred  upon  him 
expressly  or  by  necessary  implication  and  none  other.  In  what  are 
called  statutory  receiverships,  the  power  and  the  authority  of  the 
receiver  is  defined  to  a  greater  or  less  extent  by  the  terms  of  the 
statute  under  which  the  receivership  is  created;  but  in  all  ordinary 
receiverships  instituted  by  the  court  of  equity  in  conformity  with  its 
usual  practice,  the  authority  of  the  receiver  is  derived  exclusively 
from  the  court,  and  the  receiver  has  only  such  powers  as  the  court 
deems  proper  to  confer  on  him.^** 

§  2626.  Assumption  of  Personal  Liability  by  Seoeiyer. 

The  receiver  can  of  course  always  make  himseK  personally  liable 
on  contracts  made  by  him  in  the  management  of  the  receivership. 
Whether  he  does  in  a  particular  case  assume  personal  responsibility 
is  to  be  determined  upon  the  facts.** 

§  2627.  Order  Defining  Extent  of  Seceiver's  Powers. 

It  is  customary  in  the  order  of  appointment  to  define  the  duties 
and  powers  of  the  receiver  quite  fully.  Such  order  supplies  the  chart 
by  which  the  receiver  is  to  be  guided,  and  the  limits  of  the  powers 
therein  granted  must  not  be  exceeded  by  him.  Of  course  it  is  not 
necessary  that  every  little  thing  that  the  receiver  is  to  be  allowed  to 

19  Missouri  Pac.  R.  Co.  v,  Texas  etc.  the  state  has  a  lien,  appointed  by  the 
R.  Co.  (1890)  41  Fed.  319;  Thomas  v.  goyemor  in  conformity  with  a  statute, 
East  Tenn.  etc.  R.  Co.  (1894)  60  Fed.  7.  may,  under  such  statute,  exercise  a  pow- 

20  Quincy  etc.  R.  Co.  v,  Humphreys  er  and  authority  somewhat  greater  than 
(1892)  145  U.  S.  82,  36  L.  ed.  632;  Union  that  which  it  would  be  permissible  for 
Bank  v,  Kansas  City  Bank  (1890)  136  an  ordinary  receiver  appointed  by  a 
U.  8.  223,  34  L.  ed.  341;  Thompson  v.  court  of  equity  to  exercise.  Lafayette 
Phenix  Ins.  Co.  (1890)  136  U.  S.  287,  34  Co.  f?.  Neely   (1884)  21  Fed.  738. 

L.  ed.  408;   Booth  v,  Clark    (1854)    17       si  Cake  v.  Mohun    (1896)    164  U.  S. 
How.  322,  15  L.  ed.  164.  311,  41  L.  ed.  447. 

The  receiver  of  a  railroad  on  which 
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do  should  be  expressly  enumerated ;  but  it  is  necessary  that  authority 
for  any  particular  course  should  be  found  in  the  order  of  appoint- 
ment, or  should  be  deducible  from  it  by  necessary  implication.  And 
where  an  unusual  or  extraordinary  power  is  claimed  for  the  receiver, 
the  existence  of  it  should  be  clearly  made  out  either  from  the  order 
of  appointment  or  some  subsequent  order  of  the  court.  It  has  been 
obeenred  that  the  progress  of  the  law  in  regard  to  receivers  has  been 
uniformly  marked  by  the  conferring  of  larger  powers  on  them.** 

§  2628.  Division  of  Authority  between  Co^reeeivers. 

If  two  or  more  receivers  of  a  railroad  are  appointed  who  reside  at 
considerable  distances  from  one  another,  and  by  an  arrangement 
among  themselves  one  is  constituted  a  managing  receiver,  his 
authority  will  have  a  broader  scope  than  it  otherwise  would  have, 
approximating  somewhat  to  that  of  a  sole  receiver.  And  in  all  local 
matters  of  minor  importance  one  of  the  receivers  so  situated  will  be 
allowed  to  bind  the  receivership  where  any  occasion  arises  which 
requires  his  attention.  The  absence  and  inaccessibility  of  the  other 
receivers  creates  an  agency  of  necessity.** 

§  2629.  Incidental  and  Implied  Powers  of  Seoeivers. 

A  receiver  has,  by  implication,  authority  to  take  any  steps  or  do 
any  act  necessary  to  accomplish  the  end  or  purpose  that  he  is  directed 
to  accomplish.  Receivers  necessarily  have  a  considerable  amount  of 
discretionary  power  in  the  management  and  control  of  property 
intrusted  to  their  care.  The  extent  of  the  implied  powers  of  the 
receiver  and  the  extent  of  his  discretion  depend  largely  upon  the 
nature  of  the  receivership.  It  is  obvious  that  the  duties  and  powers 
of  a  managing  receiver  must  be  very  much  larger  and  more  extensive 
than  those  of  a  receiver  who  is  merely  appointed  to  receive  and  hold 
assets.  Where  a  receiver  is  appointed  to  manage  and  conduct  a 
business,  many  of  its  details  must  of  necessity  be  left  to  his  judgment, 
for  it  would  be  impracticable  to  apply  to  the  court  for  specific  instruc- 
tions in  every  instance.** 


»  Davis  V.  Gray  (1872)  16  Wall.  219,  equity.    The  aara  A.  Mclntyre  (1899) 

21  L.  ed.  452.  94  Fed.  652. 

Apparenthr  a  receiver  baa  no  author-  ts  Qirard  Ins.  Go.  etc.  v.  Cooper  (1896) 

tty  to  execute  an  assignment  of  a  chose  162  U.  S.  545,  40  L.  ed.  1068. 

in  action  without  an  order  of  court  to  t4  Continental  Trust  Co.  v,  Toledo  etc. 

that  effect     And  a  person  who  takes  R.  Co.  (1894)  59  Fed.  514;  New  York  etc. 

under  his  assignment,  made  without  such  R.  Co.  r.  New  York  etc.  Co.  (1893)  58 

l^ave,  gets  no  title  thi^t  ts  enforceable  {n  Fed.  268, 
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A  receiver  of  a  railroad  who  is  directed  to  continue  the  operation  of 
the  road  has  the  same  power  to  make  special  contracts  with  particular 
individuals  for  the  transportation  of  freight  or  passengers  as  the 
officers  of  the  company  ordinarily  have.  Indeed  it  would  be  in  the 
highest  degree  disadvantageous  to  all  interested,  if  this  were  not  so.*' 
A  receiver  who  is  given  authority  to  manage  and  carry  on  a  private 
business  enterprise  has  implied  authority  to  incur  obligations  for 
supplies  and  materials.^* 

§  2630.  Authority  of  Beoeiver  to  Employ  Help  and  Appoint  Agents. 

A  receiver  charged  with  duties  that  it  is  impracticable  for  him  to  do 
in  person  has  implied  authority  to  employ  help.^^  The  receiver  of  a 
railroad  who  is  directed  to  conduct  and  continue  the  business  of  the 
company  has  the  same  power  to  appoint  agents,  general  or  special, 
that,  the  official  head  of  the  corporation  had  before  the  receiver  was 
appointed.*® 

Ratification  by  a  receiver,  or  those  competent  to  represent  him,  of  a 
contract  made  on  behalf  of  the  receiver  by  an  unauthorized  agent  is 
equivalent  to  a  prior  grant  of  authority.** 

§  2631.  Implied  Authority  to  Employ  Counsel. 

A  receiver  has  a  right  to  employ  counsel  to  advise  him  in  the 
management  of  the  property  placed  in  his  hands,  and  it  is  his  duty  to 
do  so  whenever  legal  advice  or  legal  service  is  required.***  Having 
authority  to  employ  coimsel  in  the  first  instance,  he  of  course  has 
authority  to  continue  the  employment  of  counsel  in  suits  instituted 
prior  to  his  appointment,  where  the  prosecution  of  such  suits  looks 
to  the  protection  of  the  trust  property.'* 

§  2632.  Who  Kay  Be  Employed  as  Legal  Adviser. 

Although  the  receiver  is  himself  a  lawyer,  it  may  be  proper  for 
him  to  employ  other  legal  counsel.    In  a  case  where  this  course  was 

>s  Northern  Pac.  R.  Co.  v.  American  s  9  Northern  Pac.  R.  Co.  o.  American 
Trading  Co.  (1904)  195  U.  S.  461,  49  Trading  Co.  (1904)  195  U.  S.  402,  49 
L.  ed.  279;  ajfirming  Farmers'  Loan  &  L.  ed.  279. 

Trust   Co.  17.   Northern  Pacific  R.   Co,       «o  Elk  Fork  Oil  etc.  Co.  ©.  Foster  (C. 
(1903)  120  Fed.  873,  57  C.  C.  A.  533.         O.  A.;  1900)   99  Fed.  496,  39  C.  C.  A. 

tcCake  v.  Mohun  (1896)  164  U.  S.  615;  Piatt  v.  Archer  (1876)  13  Blatchf. 
311,  17  Sup.  Ct.  100,  41  L.  ed.  447.  351 ;   Cowdrey  r.  Galyeston  etc.  R.  Co. 

>7  Qunn  V,  Ewan  (C.  C.  A.;  1899)  93    (1870)  1  Woods,  331. 
Fed.  80,  35  C.  C.  A.  213.  si  Sowles  t\  Nat  U^ion  B^nk  (1997) 

28  Northern  Pac.  R.  Co.  v,  American   82  Fed.  139. 
Trading  Co.    (1904)    }9o  U.  S.  462,  49 
L,  ed.  279, 
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sanctioiied,  the  court  approved  the  employment  by  the  receiver  of  his 
own  law  partner.®^  Ordinarily  the  attorney  for  the  plaintiff  in  a 
bill  under  which  a  receiver  is  appointed  should  not  be  appointed 
attorney  for  the  receiver.** 

§  2633.  Siglit  of  Beceiver  to  Discharge  CounieL 

A  receiver  may  discharge  counsel  and  substitute  another  in  his 
stead.  The  court  will  not  insist  on  the  retention  of  counsel  who  is  in 
disfavor  with  the  receiver.  But  arrangement  must  be  made  to  com- 
pensate the  counsel  who  is  discharged  for  such  work  as  he  has  already 
done.  If  the  business  for  which  particular  counsel  was  retained  is 
practically  finished,  an  order  to  discharge  him  and  substitute  another 
will  not  be  allowed.** 

§  8684.  Keedver's  Authority  to  Hake  Hew  Ezeoutory  Contract. 

The  receiver  is  not  a  general  agent  of  the  court  such  as  would  pos- 
sess implied  general  authority  to  make  executory  contracts  binding 
on  the  receivership.  He  has  no  authority  to  bind  the  trust  by  contract 
unless  it  is  expressly  conferred  or  the  contract  is  approved  and  rati- 
fied by  the  court.  This  rule  applies  with  peculiar  force  to  contracts 
involving  large  expenditures  and  extending  beyond  the  life  of  the 
receivership.  Until  such  unauthorized  contracts  are  confirmed  and 
ratified,  the  court  is  at  liberty  to  deal  with  them  as  to  it  may  appear 
just.  It  may  modify  them  or  set  them  aside  entirely.  It  follows  that 
all  persons  dealing  with  receivers  do  so  at  their  peril,  and  they  are 
bound  to  take  notice  of  the  incapacity  of  the  receiver  to  conclude  a 
binding  contract  without  the  sanction  of  the  court.  Though  a  receiver 
may  enter  into  negotiations  and  make  agreements  that  would  be  fully 
binding  on  him  if  he  were  acting  in  an  individual  capacity,  yet  before 
the  funds  in  his  hands  can  be  affected,  the  court  must  give  its  consent 
and  sanction.*' 

1.  Chicago  Deposit  Vault  Co,  v.  McNulia  (1894)  163  U.  S.  664,  88  L.  ed.  810,  14 
8np.  Ct.  916:    The  order  appointing  a  railroad  receiver  authorized  him,  subject  to 

ssOunn  v.  Ewan  (C.  C.  A.;  1899)  93  to  speak,  by  the  receiver  to  act  as  his 
Fed.  80,  36  C.  C.  A.  213.  counsel.    Blair  v,  St.  Louis  etc  R.  Co. 

In  one  instance  the  oourt  refused  to    (1884)  20  Fed.  348. 
sanction  the  appointment  of  a  particular       >>  Blair  v,  St.  Louis  etc.  R.  Co.  (1884) 
lawyer  as  attorney  and  counsel  for  a  20  Fed.  348. 

receiver  where   it  appeared  that  such       i*  In  re  Herman  (1892)  60  Fed.  617. 
attorney  was  a  kinsman  of  the  receiver       S6  Smith  r.  McCullough  (1881)  104  U, 
and  was  a  member  of  the  bar  of  a  dif-  S.  26,  20  L.  edi  037, 
ferent  state,  having  been  imported,  so 
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tbe  superviBion  of  the  court,  to  make  all  contracts  that  might  be  nenMary  in 
carrTing  on  the  businees  of  the  road.  For  the  porpose  of  conducting  the  reeetve^ 
ehlp  busineee,  the  receiver  found  it  necetaary  to  have  a  suite  of  rooms,  and  to 
that  end  leased  such  rooms  for  a  period  of  more  than  four  years,  at  an  aonnil 
rental  of  about  ten  thousand  dollars.  The  contract  of  lease  was  not  reported  to 
or  confirmed  by  the  court,  but  in  the  receiver's  reports  the  items  of  monthly  rent 
for  these  offices  were  entered,  under  the  heading  of  ''operatiQg  expenses,''  ss 
''rent  of  general  offices.**  The  receivership  was  terminated  before  the  leaie 
expired,  and  the  receiver  then  surrendered  the  offices  and  gave  notice  that  he 
would  not  be  bound  by  the  lease.  However,  the  rent  was  paid  for  all  the  time  the 
rooms  were  actually  occupied.  The  lessor  insisted  that  the  receiver  was  bound 
by  the  contract  But  it  was  held  to  the  contrary.  The  order  of  the  oourt  appoint- 
ing the  receiver  was  not  broad  enough  to  authorise  the  lease,  and  the  act  of  the 
court  in  allowing  the  monthly  items  of  rent  was  not  a  confirmation  of  the  eon- 
tract,  of  the  existence  of  which,  indeed,  the  court  was  ignorant. 

In  discussing  the  authority  of  a  receiver  to  make  contracts  involving  large  ont- 
lays  and  extending  beyond  the  life  of  the  receivership,  the  supreme  oourt  said: 
**  It  is  undoubtedly  true  that  a  receiver,  without  the  previous  sanction  of  the 
court,  manifested  by  special  orders,  may  incur  ordinary  expenses  or  liabilities  for 
supplies,  material,  or  labor  needed  in  the  daily  administration  of  railroad  prop- 
erty committed  to  his  care  as  an  officer  of  the  oourt;  but  it  seems  equally  well  set- 
tled that  the  courts  decline  to  sanction  the  exercise  of  this  discretion  on  the  part 
of  receivers  in  respect  to  large  outlays  or  contracts  extending  beyond  the  receive^ 
ship,  and  intended  to  be  binding  upon  the  trust.  The  receiver  being  an  officer  of 
the  court,  and  acting  under  the  court's  direction  and  instructions,  his  powers  are 
derived  from  and  defined  by  the  court  under  which  he  acts.  He  is  not  such  a 
general  agent  as  to  have  any  implied  power,  and  his  authority  to  make  expend- 
itures and  incur  liabilities —  like  the  one  in  question —  must  be  either  found  in 
the  order  of  his  appointment,  or  be  approved  by  the  court,  before  they  acquire 
validity,  and  have  any  binding  force  upon  the  trust."  The  court  added,  however, 
that  where  a  contract  entered  into  by  a  receiver  has  been  completely  performed 
and  the  claim  is  for  compensation  only,  equitable  relief  may  well  be  granted, 
though  the  contract  was  originally  unauthorised  and  the  court  has  nev«r  rati- 
fied it. 

2.  Coicdrey  v,  Oalveston,  Houston  etc.  Railroad,  (1876)  03  U.  S.  352,  23  L.  ed. 
960 :  It  was  held  that  a  receiver  is  not  authorized,  without  the  previous  direction 
of  the  court,  to  incur  any  expenses  on  account  of  property  in  his  hands,  beyond 
what  is  absolutely  essential  to  its  preservation  and  use,  as  contemplated  by  his 
appointment.  Accordingly,  the  expenditures  of  a  receiver  to  defeat  a  proposed 
subsidy  from  a  city,  to  aid  in  the  construction  of  a  railroad  parallel  with  the  one 
in  his  hands,  were  properly  disallowed  in  the  settlement  of  his  final  account, 
although  such  road,  if  constructed,  might  have  diminished  the  future  earnings 
of  the  road  in  his  charge. 

3.  Union  Trust  Co,  v,  Illinois  Midland  Co.  (1886)  117  U.  S.  434,  479,  29  L.  ed. 
963,  978 :  Debts  for  considerable  sums  of  money,  borrowed  by  the  receiver  without 
previous  authority  from  the  court,  were  not  allowed  any  priority  out  of  the  trust 
fund,  though  the  moneys  borrowed  were  applied  to  pay  expenses  of  the  reoeiver- 
ship,  such  as  supplies,  repairs,  and  pay-rolls,  and  to  replace  moneys  that  had  been 
so  applied,  for  the  reason  that  po  order  of  the  court  had  been  obtained  to  borrow 
funds  for  those  purposes. 
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§  M8V.  SfttxfldkizM  by  Cowi  of  VtiMtitlifSftitti  Act  of  S606if  6]f. 

Though  a  receiver  should,  as  a  rule,  take  no  step  m  the  conduct  of 
bis  tniat  without  the  general  or  special  authority,  express  or  implied, 
of  the  court  of  his  appointment,  yet  whef  e  the  receiver  acts  hona  fide 
without  such  antecedent  authority,  ana  the  act  redounds  to  tiie  benefit 
of  the  estate  in  tis  hands,  it  wiU  usually  oe  ratified  and  approved  ty 
the  court.  A  decree  confirming  an  act  done  by  the  receiver  is  equiva- 
lent to  previous  authority  and  direction.^* 

S  ieii.  Want  of  lntiiority  m  j^eiver  ITot  Availabte  fo  Other  Party. 

Wazrt  of  antecedent  aiutkority  in  the  receiver  to  tramsfer  property 
or  mak^  m  contract  does  not  necessarily  so  far  invalidate  the  trans- 
itetion  an  to  enable  the  other  }mrty  to  set  up  the  wa]!kt  of  authority, 
especially  where  the  act  or  transaction  is  HMeh  that  the  court  mi^t 
properly  have  authorized  it  in  the  first  instance;  and  such  a  trans- 
action is  always  made  good  by  the  subsequent  approval  of  the  ecmrt.^'' 

fh<mpiOii^  V.  Pkenia  IH8,  do,  (t99b)  130  U.  B.  2fft,  34  L.  ^.  409;  One  ICearney, 
Aa  f«c«}t«r  of  A  hdtel^  took  dot  liisKfttlice  tm  it.  The  hisutanM  compftfiy  knew  that 
fie  bad  Ao  personal  interest  in  tfie  fxroperty  and  aeted  entirely  in  a  representative 
capacity.  As  a  defense  to  the  poUcy,  the  company  set  up  that  the  receiver  had 
not  been  alithorieed  to  take  out  such  insurance.  This  contention  was  overruled, 
the  court  sitying:  "Whether  Kearney  exceecfed  hid  4uih6rity,  or  rightly 
spiffed  the  ftMds  lit  his  hands,  are  queiftioti^  in  Whi6h  nO  obe  h  concerned,  estcept 
himself^  the  court  to  which  he  was  ameniCble,  AAA  the  parties  Interested  itt  the 
property  in  his  charge.  If  he  was  not,  technically,  authorized  to  use  the  funds 
in  his  hands  to  pay  for  insurance^  still,  upon  the  settlement  of  his  accounts,  if  he 
acted  in  good  faith,  ifie  cbiirt  ritight  allow  hitn  any  sums  paid  out  for  that  pur- 
pose. He  held  such  relations  to,  and  was  under  such  personal  responsibility  for 
the  safety  of  the  property,  that  he  could  iifiake  si  Valid  cohtract  of  insurance, 
atthongh  his  use  of  the  funds  in  his  hands  for  that  purpose  was  subject  to  the 
approval  of  the  court." 

g  2637.  tieaae  Executed  by  Authority  of  Court — Compensation  to  lessee 
for  BreacL 

If  a  receiver,  acting  xilider  the  authority  of  the  court,  demises  prop- 
erty held  by  him  as  receiver,  the  lease  is  valid  to  the  same  extent  as 
any  other  cootract  made  between  private  persons ;  ^^  and  if  the 

ttRkluMB  t.  Halliday    (G.   C.  A.;  (C.  0.  A.;  1902)  114  Fed.  14,  61  G.  C.  A. 

1901)  113  ?ed«  86,  SO  G.  C.  A.  133.  G40.    See  Vault  Go.  t,  MeNulta  (ld94) 

t7  UaiMfaotttrfng     CH*     v.     BrAdley  153  U.  S.  554,  560,  14  Sup.  Gt.  915,  38 

(1S81)  105  U.  S.  175,  26  L.  ed.  1084.  L.  ed.  819.  821.  The  consent  of  the  mort- 
is Farmers'  Loan  ft  Trust  Go.  v.  Eaton  gage  bondholders  is  not  essential  to  the 
Eq.  Prac.  Vol.  II.— 96.     • 
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reoeiyer  sees  fit  to  violate  the  lease  or  the  court  finds  it  neoessai;  to 
authorize  a  breach  of  its  terms,  as  by  turning  the  lessee  out^  the  lessee 
is  entitled  to  damages,  and  the  court  will  assess  the  proper  damages  in 
the  receivership  proceeding.  In  a  case  where  it  was  insisted  that  the 
lessee  was  not  entitled  to  damages  where  the  lease  was  terminated 
without  the  consent  of  the  lessee,  it  was  said  that  courts  ought  to  be 
even  more  scrupulous  in  keeping  their  engagements  or  in  awarding 
damages  for  injury  done  by  them  or  by  their  agent  than  in  enforcing 
the  engagements  of  others."  A  judicial  tribunal,  as  has  been 
observed  by  Judge  Brewer,  should  be  chary  of  its  promises  but  eager 
of  performance.*® 

Where  the  court  authorizes  a  receiver  appointed  in  a  foredoeure 
proceeding,  to  lease  the  property  held  by  him,  the  lease  made  in  pu^ 
suance  of  such  order  is  binding  on  the  mortgagee  though  he  is  not  a 
formal  party  to  the  suit.**^ 

§  26S8.  Form  of  Order  AuthoriiiBg  Lease. 

Where  the  court  authorizes  a  lease  of  receivership  property  to  be 
made,  the  order  directing  such  step  should  expressly  reserve  an 
authority  to  terminate  the  lease ;  and  the  same  provision  should  be 
inserted  in  the  lease  itself.  If  this  is  not  done,  and  the  property  is 
leased  for  a  fixed  term,  the  lessee,  upon  being  ousted  by  an  order  of 
the  court  before  the  termination  of  the  lease,  is  entitled  to  damages 
for  the  breach  of  the  contract*' 

Disposition  of  Existing  Contracts. 

§  2639.  Receiver  Hot  Bound  by  Prior  Executory  Contract. 

In  the  conduct  of  receivership  causes  important  questions  not 
infrequently  arise  in  regard  to  the  duty  of  the  receiver  with  respect 
to  the  performance  of  contracts  entered  into  before  his  appointment 
by  the  person  or  corporation  over  whose  property  the  receivership 
extends.  Superficially  it  might  appear  that  the  receiver  should  be 
held  bound  by  the  executory  contracts  of  the  person  whose  property 

making  of  a  yalid  lease  by  the  receiver  ton  etc.  R.  Go.    (1887)    32  Fed.  805, 

of  a  railroad.     Mercantile  Trust  Co.  v,  808. 

Missouri  etc.  R.  Co.  (1889)  41  Fed.  8, 11.  4i  Western  Union  Tel.  Co.  v,  Boston 

s»  Farmers'  Loan  &  Trust  Co.  v,  Eaton  Safe  Deposit  Co.  (1901)  112  F«d.  38. 

(C.  C.  A.;  1902)  114  Fed.  14,  16,  51  C.  4 1  Farmers'   Loan  etc.  Co.   v.  Eaton 

C.  A.  640.  (C.  C.  A.;  1902)   114  Fed.  14,  17,  61  C. 

40  Farmers'  Loan  etc.  Co.  r.  Burling-  C.  A.  640. 
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he  has  taken  into  custody,  and  that  he  ought  to  be  helQ .  ^^ 

performance  of  all  existing  obligations.  But  it  should  be  rememSJL  , 
that  the  receiver  is  not  in  privity  with  such  person.  He  is  not  in  the 
position  of  an  assignee,  but  he  is  the  representative  of  the  court.  It 
is  obvious  that  when  the  court  takes  possession  of  an  estate,  the  duty 
is  imposed  on  it  of  administering  the  trust  with  an  equal  regard  for 
the  rights  of  all  creditors  interested  in  the  distribution  of  the  prop- 
erty. Furthermore,  it  is  obvious  that  if  the  court  were  to  recognize 
the  binding  force  of  all  existing  obligations  and  were  to  allow  its 
receiver  to  proceed  with  specific  performance  of  them,  the  chief  end 
of  the  receivership  would  be  defeated ;  for  in  the  mere  act  of  allowing 
one  creditor  to  obtain  all  that  he  is  entitled  to,  a  preference  would 
thereby  be  created  in  his  favor.  This  the  court  will  not  allow.  The 
general  rule  therefore  in  regard  to  executory  contracts  is  that  they  are 
not  binding  on  the  receiver,  unless  the  court  directs  him  to  proceed 
with  the  performance  of  them,  or  unless  they  are  of  such  nature  as  to 
be  capable  of  adoption  by  the  receiver,  and  he  does  adopt  them.** 

The  rule  that  the  receiver  is  not  bound  by  the  executory  contract  of 
the  person  over  whose  estate  he  is  placed,  is  applicable  even  though 
such  person  is  not  actually  insolvent  and  though  the  allegation  of  the 
bill  to  that  effect  should  be  found  to  be  untrue.**  Also  whether  the 
proceeding  be  one  to  foreclose  a  lien  or  merely  to  manage  a  trust  that 
has  been  abused  or  mismanaged.*^ 

§  2640.  Consequences  of  This  Doctrine. 

The  practical  consequences  of  the  doctrine  by  which  the  receiver  is 
held  not  to  be  bound  by  contracts  entered  into  by  his  insolvent  prede- 
cessor is  that,  when  such  a  contract  is  abrogated,  the  claim  of  the 
person  with  whom  the  contract  was  made  is  thereby  reduced  to  a  claim 
for  damages  for  the  breach  of  the  contract,  and  it  is  thus  put  on  the 
same  plane  as  that  occupied  by  the  claims  of  other  creditors.*® 

4  >  General  Electric  Co.  v.  Whitney  46  General  Electric  Go.  v.  Whitney 
(IS96)  20  C.  C.  A.  674,  74  Fed.  664;  (C.  C.  A.;  1896)  20  C.  C.  A.  674,  74  Fed. 
Central    Trust   Co.    r.   East   Tennessee  664. 

Land  Co.  (1807)  79  Fed.  19;  United  4<Girard  Life  Ins.  Co.  r.  Cooper 
Eleetric  Securities  Co.  v,  Louisiana  Elec-  (1896)  162  U.  8.  629,  40  L.  ed.  1062,  16 
trie  Light  Co.  (1896)  71  Fed.  616;  Cen-  Sup.  Ct.  879,  affirming  (1892)  2  C.  C.  A. 
tral  Trust  Co.  v.  Marietta  etc.  R.  Co.  245,  51  Fed.  332;  United  Electric  Securi- 
(1892)  16  L.R.A.  90,  51  Fed.  15.  See  ties  Co.  v.  Louisiana  Electric  Light  Co. 
Keeler  v.  Atchison  etc.  R.  Co.  (C.  C.  A.;  (1896)  71  Fed.  615. 
1899)  34  C.  C.  A.  523,  92  Fed.  545. 

4  4  Empire  Distilling  Co.  v.  McNulta 
(1897)  23  C.  C.  A.  415,  77  Fed.  700. 
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fteteirer. 

In  determining  whether  to  allow  the  performance  of  an  executory 
contract,  the  court  is  controlled  by  the  interests  of  all  the  parties 
concerned  in  the  insolvent  estate,  and  it  will  grant  leave  only  wlien 
the  estate  in  the  hands  of  the  receiver  will  be  benefited.  Where  a  con- 
tract creditor  has  a  lien  by  virtue  of  which  his  contract  is  an  incum- 
brance on  the  property,  performance  will  be  permitted  in  order  to 
relieve  the  property.  Where  a  receiver  is  clothed  with  such  authority 
as  would  justify  him  in  making  a  contract  if  it  were  not  already  in 
existence,  he  has  the  power  to  adopt  a  prior  contract  made  by  the 
person  over  whose  estate  he  is  made  receiver;  and  this  he  may  do 
without  first  obtaining  leave  of  the  court.  Cases  in  which  a  receiver 
is  entitled  to  adopt  contracts  by  exercising  his  own  right  of  election 
are  commonly  those  where  the  receiver  is  charged  with  the  duty  of 
conducting  or  managing  a  continuing  business.  It  is  the  duty  of  a 
receiver  to  refuse  to  adopt  any  executory  contract  that  would  prove  so 
burdensome  as  to  imperil  the  fund ;  on  the  other  hand,  he  should  use 
all  reasonable  efforts  to  carry  out  and  perform  any  beneficial  contract. 
Even  when  a  contract  has  been  adopted  by  the  receiver,  the  court  can 
step  in  and  put  an  end, to  performance.*^  A  receiver  having  power 
to  elect  whether  he  shall  adopt  a  prior  contract  or  not  is  e&titled  to  a 
reasonable  time  within  which  to  determine  whether  it  will  be  to  the 
best  interest  of  the  estate  to  adopt  the  contract 

L  Siinfiower  Oil  Ci>.  v.  JVilMn  (1892)  142  U.  8.  313,  dl»  L.  ed.  1(W:  ,  Jn  a  Ckse 
where  it  was  sought  to  hold  a  receiver  liable  on  a  conditional  sale  of  rolling  stock 
coupled  with  an  unconditional  undertaking  by  the  railway  to  purcliase,  the 
sUprefne  couft  said:  **  tHe  i^cetvef  did  not  ^Ihiply  by  titttie  of  his  llpt)6inftiietit 
become  liable  iipoA  the  ebreHanU  AM  agr^eiheiitd  bt  thh  HiliHLf  ^ndpiaif.  Vfm 
taking  possession  of  the  t>ropert^)  he  was  entitled  to  ft  rea66dftble  time  to  eled 
whether  he  would  adopt  this  contnict  and  makfe  It  bis  own,  or  whether  he  would 
insist  upon  the  inability  of  the  company  to  pay,  and  return  the  property  in  good 
order  and  condition,  paying,  of  course,  the  stipulated  rental  for  it  ao  long  as  he 
used  it.  Of  course^  if  he  elects  to  take  property  siibject  to  d  dbnditioii,  lie  is 
bound  to  perform  the  condition  before  he  can  obtaiQ  title  to  the  property.  He 
may,  however,  decline  td  dsshme  this  obligatioii,  afld  rfettlnl  the  ptfifpert^  to  th^ 
purchaser.  Upon  coihplythg  with  the  terms  6f  the  COfltfact  With  i^s^t  to  Such 
return." 

2.  Central  Trust  Co,  v.  East  Tennessee  Land  Co,  (1807)  79  Fed.  Idi  llie  peti- 
tion in  an  interventiod  prdeeediiig  sought  to  coihpel  a  f  ec^vef  to  moeept  a  Cfmrey- 
ance  under  a  contract  for  the  sale  of  land  and  to  pdy  the  ^^hitse  prleAi    tkAA 

47 General  Electric  Co.  v.  Whitney  (C.  C  A.;  1896)  74  Fed,  664,  20  C.  C, 
A.  674, 
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ScT^^ni^  ^trj^  Jtt4ss:  ''This  cp^tr^ct,  wben  the  receiver  wiis  ^ppoii^ted,  was 
^xecutoiy.  The  reoeiyer  was  not  h|Qund  to  exep\ite  that  cpntract,  b\it  might  adopt 
i%  or  npt^  as  he  should  thiak  for  the  best  interests  of  the  estate  eommitted  to  his 
cliarge.  Being  In  charge  of  sn  Insolvent  estate,  he  oouM  elect  whether  he  would 
execute  the  eontraot,  or  abide  the  c|awag?B  resultiog  fi?Qn^  \^  V^^l^s  ^^^  ^^ 
exercisMv  his  discretion  he  m«|y  prgp^ljr  tiUpe  ujitp  account  the  ^y,iti^  9I  the 
holclers  of  other  uivperloi^i^d  9bligati9nfli  of  thot  East  Tennessee  \^^^  Com^n^. 
He  has  at  no  time  signified  his  adoption  of  the  contract^  bu^  on  the  contrary  has 
resisted  its  enforcement.  No  doubt  there  would  still  be  left  to  the  yeador  a  claim 
in  damages  for  the  breach  of  the  contract,  if  at  the  time  when  it  went  into  insol- 
veacy  and  was  transferred  to  the  re^yer  i^  ca\i^e  p|  actiop  hlMH  <ICi>ien;  but  this 
would  he  1^  «Uiin  i^t  li^rge,  and  wpuld  not  be  i^ompanied  by  %  v^nd^r's  li^n.  If 
thp  9«tittagm  ia  tliW  «aMt  was  proQ^ecUi^ip  {^^ 
taWiOl^irect.'' 

A  ipe^wiv^r  wba  with  fuU  Ipiowl^dge  fails,  to  pi^t  an  end  to  tbe  pi^r- 
iormanoe  of  a  oontraot  made  prior  to  hia  appoixltI^ent  ai^d  wbo 
encourages  the  other  party  to  proceed  wHh  performance  wlU  be  held 
to  the  payment  of  the  contract  price  for  such  work  as  is  done  prior  to 
his  election  to  terminate  the  contract.^® 

§  MM^  I^Wm  for  Or^  o|  «9fQi|c  ¥cs|{<mi|]w«^ 

Aa  the  courts  do  not  recpgnize  the  binding  force  of  pire-exislilng 
contracts,  aa  against  the  rec^ivei:,  it  follows  that  the  third  person  with 
whom  such  a  ^ntract  haa  be^n  mad^  8ho\ild  not  go  ahead  and  perform 
his  part  of  it  after  a  receiver  has  been  appointed^  unless  leave  of  the 
cou^  haa  b^n  (ibtained  for  him  tp  finish  thp  contract^  or  unless  the 
drQiimstancea  ar^  auch  that  the  receiver  has  the  power  to  adopt  the 
^ntiract  and  hp  has  doi^e  so.  A^  contractor  who  continues  perform- 
anpa  of  a  cpi^traet  for  th^  building  pf  a  hpu^  after  a  receiver  has  be^ 
ap]>ointed  aj^d  after  the  ia3uanee  of  the  usual,  injimction  against  e^ist- 
ij^  e^iepn.tory  cpntracta  cannot  acquire  a  mechanic's  lien  on  t;he  prop- 
erty that  will  be  yalid  a^  against  the  uiortgage  debt.  Npr  is  it 
material  that  thp  pa^i^ty  sp  proceeding  to  perform  claims  t)o  have  been 
ignorant  of  the  existence  of  the  receivership.  A  party  thus  desiring 
to  insist  on  the  performance  of  a  contract  should  always  intervene  by 
potion  and  ask  leave  of  cpurt  to  finish  the  contract.^^ 

§  8M8.  Cwaid^ratlws  Aff^^tiog  Pisciretipn  of  (}owA  w  tp^  Omtiai^^ 
Order  for  ^eeifto  Terformanoe  by  Baeeivei. 

In  a  proceeding  tp  compel  the  receiver  of  a  railroad  specifically  to 
per£>rm  a  contract  made  by  the  offioials  pf  th9  ^oad  P^io^  V>.  the 

4SGirard  Life  Insurance  etc.  Co.  v.       i»  Breed  «.  QUMgfm  Imf*  Ckl.  (HJN^) 
Cooper  <C.  C.  A.;  1892)  61  Fed.  332.  2  92  Fed.  7fiO 
C.  dA.24&x 
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appointment  of  the  receiver,  the  court  will  consider  not  only  those 
features  of  the  case  that  would  ordinarily  be  operative  on  its  judicial 
discretion  in  an  ordinary  suit  for  specific  performance,  but  it  will 
also  consider  the  effect  of  granting  the  relief  as  respects  rights 
acquired  under  the  receivership  proceedings;  and  specific  perform- 
ance will  not  be  granted  where  it  would  result  in  putting  a  simple 
contract  creditor  in  the  virtual  position  of  a  lienholder. 

Southern  Express  Co,  v.  Weaiem  K.  Carolina  etc.  R.  Co,  (1878)  99  U.  S.  191, 
25  L.  ed.  319 :  A  railroad  had,  for  a  good  consideration,  made  a  contract  with  the 
plaintiff  express  company  whereby  it  agreed  to  transport  the  plaintiff^  express 
matter  and  to  afford  it  other  facilities  for  conducting  its  business.  The  bond* 
holders  brought  a  suit  to  foreclose  their  mortgage  on  the  railroad,  and  a  receiver 
was  appointed.  The  receiver  refused  to  carry  out  the  contract  with  the  exjM^Bs 
company,  and  the  latter  sought  to  enforce  specific  perfonnance.  HiIb  relief  was 
refused  on  the  ground  that  the  plaintiff  was  a  simple  contract  creditor  and  to 
enforce  the  contract  would  fix  a  charge  on  the  property  prejudicial  to  the  lien- 
holders. 


§  2644.  Claim  for  Prior  Breaoh  of  Contract  or  Tort— Prior  Judgment. 

Where  there  is  an  existing  claim  against  the  estate  in  the  hands  of 
a  receiver,  arising  from  prior  breach  of  contract  or  from  tort,  the 
receiver  of  course  has  no  authority  to  satisfy  such  obligation.  The 
rule  is  the  same  even  though  such  clai  i  may  have  been  reduced  to 
judgment.  Xor  is  the  rule  altered  by  the  fact  that  the  receiver  may 
have  made  a  promise  to  satisfy  the  claim.  The  court  will  not  allow  a 
preference  to  be  created  in  this  way.**®  An  order  of  court  to  the 
effect  that  a  receiver  shall  carry  out  and  perform  existing  contracts 
must  be  understood  to  refer  to  existing  executory  obligations,  and  not 
to  obligations  arising  from  the  prior  breach  of  an  unfinished  contract ; 
and  such  an  order  will  not  be  construed  to  permit  the  payment  of 
unsecured  claims  arising  from  the  prior  breach  of  contract.'^ 


so  Whightsel  v.  Felton  (1899)  96  Fed.  receiver  afterwards  agreed  to  satisfy  the 

923.    A  promise  by  a  receiver  to  pay  a  judgment.     It  was,  however,  held  that 

pre-existing  obligation  for  materials  fur-  it  was  not  l^;ally  possible  for  the  re- 

nished  to  an  insolvent  road  before  the  ceiver  to  bind  himself  or  his  successor 

appointment  of   the   receiver   does   not  by  such  an  undertaking  and  the  claim 

entitle  the  creditor  to  priority.     Den-  was  disallowed  as  a  charge  against  the 

niston   v.   Chicago,   Alton   etc.   R.   Ck>.  receivership.    Piatt  v,  Philadelj^a  etc 

(1864)  4  Biss.  414.  R.  Co.  (1902)  115  Fed.  842. 

A  claim  against  a  railroad  company  ^i  oiyphanto.St.  Louis  etc  Go.  (1886) 

arising  prior  to  the  appointment  of  a  28  Fed.  729. 
receiver  was  reduced  to  judgment.    The 
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Dispcmtian  of  Existing  Leases. 

§  2645.  BeoeiTer  Hot  liable  as  Lessee  of  Prior  Lease. 

In  administeriiig  receivership  affairs  a  question  frequently  arises 
as  to  the  liability  of  the  receiver  for  rents  due  on  leases  executed  prior 
to  the  appointment  of  the  receiver.  The  principle  upon  which  the 
court  here  proceeds  is  that  the  receiver  is  not,  by  virtue  of  his  appoint- 
ment merely,  bound  by  the  existing  contract  of  the  person  over  whose 
estate  he  is  appointed.  He  is  not  In  the  position  of  an  assignee.  He 
is  simply  a  custodian  for  the  court,  and  no  change  of  title  occurs  when 
the  appointment  is  made.  His  possession  is  not  by  act  of  the  parties, 
for  he  holds  under  and  for  the  court  appointing  him.  Hence  in  the 
absence  of  some  statute  casting  the  title  upon  the  receiver,  or  some 
actual  assignment  made  by  the  lessee,  the  receiver  does  not  become 
assignee  of  the  term.  Nor  is  there  any  privity  of  estate  between  the 
receiver  and  the  lessor,  as  the  appointment  neither  changes  the  title 
nor  creates  any  lien  on  the  property.  The  proposition  that  a  receiver 
is  not  bound  by  a  lease  executed  pri'^r  to  his  appointment  does  not 
imply  that  the  lease  is  abrogated  as  between  lessor  and  lessee,  upon  the 
appointment  of  a  receiver,  or  that  the  receiver  himself  has  a  right  to 
abrogate  it  as  between  lessor  and  lessee.  All  that  is  meant  is  that  the 
lease  is  not  in  itself  binding  on  the  receiver  and  is  not  a  charge  upon 
the  trust  fund  in  his  hands.^^ 

The  chief  results  of  the  rule  that  a  receiver  is  not  bound  by  a  prior 
lease  are  two,  namely,  (1)  that  the  lessor  is  remitted  to  a  claim  for 
reasonable  compensation  (in  determining  which  the  contract  rent  is 
not  conclusive),  and  (2)  that  in  so  far  as  the  lessor  is  entitled  to 
damages  for  the  breach  of  the  contract  of  lease,  his  claim  is  put  on  the 
plane  of  a  simple  contract  debt  and  therefore  is  not  entitled  to  pri- 
ority." 

§  2646.  How  Beeeiver  lEay  Become  Liable  as  Lessee. 

Though  the  receiver  is  not  legally  bound  by  leases  executed  prior  to 
his  appointment,  he  may  become  liable  to  the  lessor  in  more  ways  than 
one.  He  may  take  an  actual  assignment  of  the  leasehold,  or  he  may 
expressly  ratify  and  adopt  the  contract,  or  he  may  impliedly  make 
himself  liable  by  excluding  the  lessor  from  the  premises,  or  by  using 

is  Kew  Yoric  P.  k  0.  R.  Co.  v.  New    (C.  C.  A.;  1896)  20  C.  C.  A.  282, 74  Fed. 
York  etc.  R.  Co.  (1883)  58  Fed.  268.         88,  90. 
•s  CanweH  v.  Fanners'  Loan  etc.  Co. 
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them  for  the  purposes  of  the  receivership;  or  the  court  itself  may 
order  that  he  shall  accept  the  lease  and  be  bound  by  it.'*    Moreover 

the  lessor  has  the  x\gh\  to  insint  tb^t  th^  nneivpi^  9liaU  V^^  ^0  pl^^ 
tioi^  within  a  reasonable  time  whether  he  will  adopt  the  lease  or  sur- 
render the  premises,*'  If  the  receiver  elects  to  adopt  a  lease,  he 
bepome^  vested  with  the  title  to  the  leasehold  interest,  and  a  privity  of 
estate  is  thereby  created  between  the  lessor  and  the  receiver  by  which 
the  latter  becomes  liable  upon  the  covenant  to  pay  rent** 

1.  Empire  DistilUnp  Co.  v.  McVuUa  (C.  C.  A.;  1897)  T7  Fed.  TOO,  £3  C.  C.  A. 
416:  "A  receiver  does  not  beeome  liable  upon  the  oovenaats  of  the  leaqe  beoaiMS 
<4  his  ^aopition  as  receiver,  but  because  and  o|iiy  because  of  bis  owii  ftct^  ia  rf»4P<if>( 
thereto.  Qe  t>eeomes  liable  wtieu  be  has  elected  to  fssiime  the  le«Me,  pf  }^  tf^^ 
possession  of  the  demised  premises^  i^pd  pon^inued  ;ii  possession,  und^r  such  cif- 
cumstances  as  in  the  law  would  be  equivalent  to  such  an  election." 

2.  United  Statea  Trust  Co.  v.  Wahash  eto.  R.  Co.  (189S)  150  U.  8.  287,  ST  L. 
ed.  1086:  The  question  wes  whether  the  receivers  of  the  Wabash  systoB  \oek 
poasession  of  subordinate  leased  lines  under  such  eirQiufist%n9e8  M  to  t^rgp  tll«w 
wi^)i  the  agreed  re^tfil  so  \ojfig  %s  they  retaine4  poi^i^e^iov  of  thofie  Unef.  Thfi 
ge^ien^l  rule  w<^s  stated  to  be  that  i^  recei^^r  \b  pot  boun^  to  adopt  the  contracts, 
accept  the  leases,  or  otherwise  step  into  the  position  of  the  company,  {f  li^  his 
opinion  it  would  be  unprofitable  or  undesirable  to  do  so ;  and  he  is  entitled,  said 
the  court,  to  a  reasonable  time  to  elect  whether  to  adopt  or  repudiate  tuoli  epi|^ 
tracts. 

3.  Z>ay|<m  Vy^nuUc  Co.  i^.  FekenihaU  {C.  C,  A.}  im)  Hft  T^^  Q^l,  M  a  a 
A.  637:  A  receiver  who  had  neither  adopted  the  lei^se  nor  tl^k^n  nay  mstiial  PPa- 
session  of  the  leasehold  was  nevertheless  required  to  compensate  the  lessqr  be<;«kU8e 
the  latter  had  been  effectually  excluded  from  taking  possession  of  the  premises. 
"  By  acts  and  conduct  not  involving  an  actual  occupation  of  ih»  premises,  a 
veceiver  may  come  under  an  equitable  obligation  to  a  lesaor  for  renta  aoemii^ 
during  th^  receivership.    A  court  of  equity  wi))  ^ot  suffer  aq  inju^ttoo  tQ  In^  dqna 

M  For  Illustrations  of  yarious  Mpectp  Iil7:  United  Stutee  Twat  Co,  v.  VefeM- 

of  this  subject,  and  more  especially  as  tile  Trust  Co.  (C.  C.  A.;  1808)  ^  C.  G. 

concerns    the   attitude    of    railroad'  re-  A.  427,  88  Fed.  140;   Brown  v.'  TqMe 

ceivers  towards  property  leased  by  the  etc.  R.  Co.  (1888)  35  Fed.  444;  Central 

road  prior  to  the  receiv^i-shipt  see  the  Trust  Cp.  v^  Wabash  etc.  R.  Co.  (18881 

followmg  cases:     St.  Joseph  etc.  R.  Co.  94  Fed.  25^;  Park  p.  New  York  etc.  K 

r.  Humphreys   (1892)   145  U.  S.  105,  36  Co.  (1893)  57  Fed.  790:  ^ines  V.  U«ion 

L.  ed.  640,  12  Sup.  Ct.  795;   Senev  v.  Pacific  R.  Co.  (1804)  00  FM.  000;  Chwnd 

Wabanh  etc.  R.  Ca   (1893)   150  U.  SL  Trunli  9,.  Co^  ^  Cei^tr^l  Veme^t  iU  QA^ 

310»  37  L.  ed.  W2,  14  Sup.  Ct.  94;  Cen-  (1897)  81  Fed.  541 ;  Central  R.  etc.  Co. 

tral  Trust  Co.  r.  Marietta  etc.  R.  Co.  p.  Farmers'  Loan  etc.  Co.  (1897)  79  fM 

(C.  C.  A.;  1891)  1  C.  C.  A.  140,  48  Fed.  158;  lfanhett«n  TrMst  Co.  «^  ^oux  Ci|f 

976;   Savannah  etc.  R.  Co.  v,  Jackson-  etc.  R.  Co,  (18a7)  81  Fed.  50. 
ville  etc.  R.Co.   (C.  C.  A.;  1897)  24  0.       » 6  Thomas   P.   Cincinnati   etc.  R.  Co. 

C.  A.  439,  79  Fed.  35;  Mercantile  Trust  (1896.)  77  Fed.  667. 
Co.  t),  Farmers'  Loan  etc.  Co.  (C.  C^  A.;       »«  United  States  Trust  Co,  v.  W»l»sh 

1897)  26  C.  0,  A.  383,  81  Fed.  254;  Oen-  etc.  R.  Co.   (^8931  W  U,  S.  28T,  St% 

tral  Trust  Co.  v.  Continental  Trust  Co.  ed-  1W6.  '  i  • 

(C.  C.  A.;  1888)  30  C.  C.  A.  235,  86  Fed. 
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«  1^9997  Igr  ftqts  or  conduct  whicb  ftmount  equitably  to  »n  exclusion  of  the  l^s^or 
iiQm  t^  prqouQ^,  ft^d  ^  •pprppmtion  of  theip  to  tbe  supposed  l)f nefit  gf  tbfi 

trust" 

§  2647.  If^^  gf  ll^eiy^  tQ  Tftk€  Fofmscion  of  ^^^astbold. 

It  i§  well  settled  thftt  the  receiver  is  entitled  to  take  possession  of 
the  les^gebold  and  to  use  the  premises  for  a  reasonable  time  in  order 
to  e^iable  hina  to  elect  whether  he  will  adopt  the  contract  and  make 
it  hi9  qwn,  QX  surrender  the  property  to  the  lesgor,  so  far  as  be  ig  able 
tq  do  9P  without  affecting  the  term  a?  between  lessor  and  lessee. 
'^ere  iwb  po^eaiiou  ig  taJs:CT  and  thp  repfiver  within  a  reasonable 
t^m©  pi^ts  not  to  adopt  the  cox^tract,  he  19  bound,  of  course,  tp  make 

reasonable  compensation.    The  measure  of  compensation  is  not  neces- 
sarily to  be  determined  by  the  contract.*^^ 


§  2648.  Beasonable  Time  for  Adoption  or  Bejection  of  lease. 

Wb<>t  is  a  reasonable  time  during  which  the  receiver  may  hold  the 
prepiisae  without  siibjecting  himself  to  liability  on  the  lease  depends 
upon  the  particular  circumstances  of  each  case.  Twp  months  and 
even  loi^i"  periods  have  been  held  to  be  a  reasonable  time  within 
which  a  receiver  may  exercise  hU  right  of  election.*** 

Carawell  v.  Farmert^  Loan  efo.  Co.  (C.  C.  A.;  1896)  20  0.  G.  A.  282,  74  Fed.  88: 
A  railroad  had  entered  into  a  contract  for  the  lease  of  a  depot  at  an  exorhitant 
rate.    The  reeelvQr  kept  possewion  for  ten  raonthi  and  then  refused  to  adopt  the 

\mae.  It  was  ivf i^M  that  this  was  an  unreasonable  tim^  and  Qoasequentlj  that 

such  retention  of  possessioYi  operated  as  an  adoption  of  the  lease.  But  it  appear^ 
that  the  parties  both  understood  that  the  lease  would  not  be  adopted  by  the 
receiver  and  that  the  latter  retained  possession  practically  with  the  consent  of 
the  lejwor  and  under  an  implied  understanding  that  the  receiver  should  occupy, 
subject  to  a  reasonable  rent.  It  was  accordingly  held  that  the  recaivership  could 
not  be  charged  with  rent  stipulated  for  in  the  lease  and  that  the  compensation 
should  be  OB  the  basis  of  a  quantum  vaUhai. 

Speaking  on  the  point  of  the  general  principle,  the  court  said}  *^  Whatever  the 
don^t  at  Q|ie  tin^^  entertained  aa  to  the  effect  of  a  receiver  taking  possession  of 
leasehold  property  under  an  order  of  a  court  of  equity,  it  ia  now  weU  settled  that 
such  a  reviver  may  t^ke  and  retain  possession  of  leasehold  interests  for  such 

S7  Kneeland  v,  Amer.  Loan  etc.  Co.  (1893)  57  Fed.  803;  Farmers'  Loan  etc. 
(1890)  136  U.  8.  89,  34  L.  ed.  379;  Spar-  Ck).  v.  Northern  Pac.  R.  Co.  (1893)  58 
hawk  0,  VoTkes  {\m)  l^  U.  8.  I,  13,  Fed.  8575  Piatt  i?.  Railroad  Co,  (1898) 
36  L.  ed.  9l#,  W^^;  Q}mvy  etc.  R.  Co.  28  C.  C.  A.  488,  84  Fed.  Cf3|^*  See  Tennis 
V.  Humphreys  (1892)  145  U.  S.  99,  30  Bros.  Co.  v.  WetaQ)  etc,  R.  Co.  (1906) 
L.  ed.  638;  Thomas  v.  Western  Car  Co.   140  Fed.  199. 

(1893)   149  U.  S.  95,  37  L.  ed.  663,  13       68  Ames  v.  Union  Paeifie B,  Cto.  (lIMk 
Sup.   Ct  824;    Park  t?.   Railroad   Co.   60  Fed.  966. 


1580  FEDERAL  EQUITY  PRACTICE.  [§§  2649-2651 

reMonable  time  as  will  enable  him  to  intelligently  elect  whether  the  interest  of 
hH  trust  will  be  best  subaerved  by  adopting  the  leaae,  and  making  it  his  own,  or 
by  returning  the  property  to  the  lessor." 

§  2648.  Implied  Adoption  of  Leaie  from  BetentioB  of  Premitei. 

Unexplained  retention  of  leased  premises  by  a  receiver  for  three 
years  and  a  half  is  sufficient  to  show  an  adoption  by  him  of  the  con- 
tract of  lease.  But  the  presumption  thus  raised  is  rebutted  where  it 
appears  that  the  retention  of  possession  was  under  an  order  of  court 
in  which  it  was  expressly  provided  that  the  retention  should  be  with- 
out prejudice  and  that  the  making  of  payments  by  the  receiver  for 
use  and  occupation  should  not  be  construed  as  an  election  on  his  part 
to  adopt  the  lease.®' 

§  2660.  Ponesfion  of  Premiies  ai  Afleeting  Adoption  of  Lease. 

Where  the  circumstances  ^re  otherwise  sufficient  to  establish  lia- 
bility of  a  receiver  on  a  pre-existing  lease,  the  fact  that  he  did  not 
have  actual  possession  of  the  leased  premises  is  not  necessarily  con- 
clusive against  his  liability.  If  the  decree  appointing  him  receiver 
describes  the  leasehold  by  reference  and  directs  him  to  take  posses- 
sion, he  may  be  considered  to  be  constructively  in  possession ;  and  if 
the  order  that  places  the  property  in  his  care  and  custody  also  contains 
an  injunction  prohibiting  all  i)ersons  from  interfering  with  the  prop- 
erty, his  possession  of  the  leased  premises  is  exclusive,  and  even  the 
lessor  could  not  re-enter  without  leave  of  the  court  or  consent  of  the 
receiver.*^ 

§  2651.  Injunction  to  Enforce  Specillo  Performance  of  Lease  Pendente 
Lite. 

Where  a  railroad  receiver  elects  to  insist  on  the  fulfilment  of  a 
contract  of  lease,  and  the  court  approves  of  such  course,  it  may  issue 
an  injunction  upon  his  petition  to  compel  the  lessor  to  abide  by  and 
perform  the  lease,  if  the  circumstances  are  such  that  specific  perform- 
ances of  the  lease  is  necessary  to  the  operation  of  the  road  that  is  in 
the  hands  of  a  receiver.^* 

B9  Thomas  v,  Cincinnati  etc  R.  Co.       «i  Metropolitan  Trust  Go.  v.  Columbus 
(1896)  77  Fed.  667.  etc.  R  Co.  j[I899)  96  Fed.  18. 

•0  Dayton  Hydraulic  Co.  v,  Felsen- 
than  (C.  C.  A.;  1902)  54  C.  C.  A.  537, 
116  Fed.  961. 
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Receivership  Sale. 

§  2662.  Sale  of  Seeemnhip  Property— When  Sale  Complete. 

It  is  often  necessary  in  receivership  proceedings  for  the  court  to 
order  a  sale  of  the  whole  or  part  of  the  property  involved  in  the 
receivership.  Such  sales  are  usually  conducted  hy  the  receiver  him- 
self or  hy  a  master ;  and,  in  general,  the  same  principles  of  procedure 
are  applicable  as  in  other  judicial  sales.  At  a  sale  by  a  master  or 
receiver  under  an  order  or  decree  in  equity  which  contemplates  a 
subsequent  report  and  a  confirmation  of  the  sale,  a  bidder  becomes  a 
purchaser  when  the  officer  announces  the  sale  to  him.  Thereafter  he 
may  be  compelled  to  complete  his  purchase  and  pay  the  price  which  he 
offered.  Such  a  sale  will  not,  before  confirmation,  be  opened  for 
bidders,  in  the  absence  of  proof  of  fraud  or  of  misconduct  at  the  sale. 
It  will  not  be  set  aside  for  inadequacy  of  price  unless  the  inadequacy 
18  so  great  as  to  shock  the  conscience.®^  The  old  rule  of  English 
chancery  practice  to  the  effect  that  the  sale  is  not  complete  or  binding 
until  confirmation  has  not  been  followed  in  this  country,  and  it  is 
now  abrogated  even  in  England.*' 


§  2853.  Seceiyer  Holding  as  Agent  of  Purchaser. 

If  the  receiver  retains  the  property  in  his  hands  after  the  time 
fised  for  its  delivery  to  the  purchaser  at  the  foreclosure  sale  or  to  any 
other  party  to  the  suit,  he  will  usually  be  considered  to  hold  in  the 
capacity  of  agent  for  such  purchaser  or  party.®* 

§  2664.  Title  of  Pnrcliaser  as  Affected  by  Irregnlarities  in  Sale. 

In  regard  to  the  validity  of  the  title  acquired  by  purchase  from  a 
receiver,  the  same  general  principle  applies  as  in  other  judicial  sales 
or  sales  under  legal  process.  The  purchaser  is  not  prejudiced  and  his 
title  is  not  affected  by  irregularities  connected  with  the  receivership 
proceedings  nor  by  any  mere  errors  of  the  court.  He  is  not  bound 
to  examine  all  the  proceedings  in  the  case  in  which  the  receiver  was 
appointed.    It  is  sufficient,  so  it  has  been  held,  for  him  to  see  that 

•sGntffam  v.  Burgess  (1886)   117  U.       <4Very  v,  Watkins   (1859)   23  How. 
8.  180,  191,  192,  6  Sup.  Ct.  686,  29  L.  ed.   469,  474,  16  L.  ed.  622,  523;  U.  S.  Trust 
839,  842,  843;  Pewabic  Min.  Co.  v.  Mason    Co.  v.  New  Mexico  (1902)  183  U.  S.  541, 
(1882)   145  U.  S.  349,  367,  12  Sup.  Ct.   46  L.  ed.  319. 
887,  86  L.  ed.  732,  738. 

•sFflee  9.  Brown  (C.  C.  A.;  1903)  59 
a  G.  A.  403, 124  Fed.  133. 
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there  is  a  suit  in  equity  ii|  whi<4)  tbQ  QQVXt  appointed  a  receiver ;  that 
such  receiver  was  authorized  by  the  court  to  sell  the  property ;  that  a 
sale  was  made  under  such  authority ;  that  the  sale  was  confirmed  by 
the  court,  a^d  that  thfi  deed  aocuri^tely  r^ites  the  prpperty  or  intcvest 
tl^us  sold.  II  the  title  of  the  property  voated  i^  the  reoeiver  I7  ordeir 
of  the  court,  it  in  that  case  passes  to  the  purchaser.?*  Wbe^  a  trans- 
fer or  sale  of  property  by  a  receiver  has  been  approved  by  tbo  court  of 
his  appointment,  the  propriety  or  validity  of  Uie  sale  wUl  not  i?«dily 
be  questioned  by  another  court** 

§  26W.  Beed  to  PiunhM«r« 

The  deed  to  the  purchaser  at  the  foreclosure  sale  i|i  receivership 
proceedings  should  be  drawn  in  pursuance  of  the  d^cre^  of  sale  and 
its  recitals  are  to  be  read  and  interpreted  in  the  li^ht  of  9ucfa  decree. 
Before  the  purchaser  can  be  held,  under  the  deed,  to  have  voluntarily 
assumed  a  greater  liability  than  that  required  or  imposed  by  the 
decree,  the  language  of  the  deed  must  be  so  clear  and  convincing  as  to 
make  any  other  interpretation  unreasonable  and  inadmissible.*^ 

§  2666.  Beservation  of  Bii^ht  to  Charge  Property  in  Qands  of  Pur- 
ohater. 

If  a  sale  has  been  made  subject  to  prior  liens  and  claims,  the  Qourt 
may,  upon  ordering  the  receiver  to  surrender  possession  to  the  pur- 
chaser, reserve  the  right  to  charge  the  property  with  prior  claims 
subsequently  found  to  be  valid.  Constructive  control  of  the  property 
is  thereby  retained,*®  and  the  court  has  the  power  to  compel  the  pur- 
chaser to  pay  the  claim  or  may  subject  the  property  to  it** 

AVhere  a  decree  of  sale  imposes  on  the  purchaser  the  obligation  to 
pay  such  claims  as  may  be  filed  within  a  oertaiu  time  aud  which  may 
be  adjudged  by  the  co\irt  to  be  a  valid  charge,  a  claim  not  filed  within 

esKoontv  !?.  :2^orthem  Bank   (1S72)  wards  questioa  tiM  title  derived  trom 

16  WaH.  196,  21  L.  ed.  465  (title  of  pur-  him;  and  this,  even  tbough  the  receiver- 

oliaser  not  defeated  hj  irregularity  incl-  ship  suit  is  finally  dismissed  for  i^ant 

de^t  to  the  fact  that  the  receiver's  deed  of  jurisdkUon.    ^rown  0.  Bass  (^1^) 

was  executed  and  delivered  prior  to  con-  4  Wall.  262,  18  L.  ed.  330. 
fimiation  of  the  sale  by  the  court).  «7  Western  New  York  etc-  R.  Oo.  v. 

«f  Bradley  v.  Marine  etc.  Co.   (1879)  Penn  Refining  Co.   (a  C.  A.)  lOQB)  70 

3  Hughes  26,  Fed.  Cas.  No.  1,789,  af-  C.  C.  A.  23,  137  Fed.  343,  Se5. 
firmed  (1881)   106  U.  8.  175,  26  L.  ed.       <t  United  Trust  Co.   t?.  New  lfexl4» 

1034.  (1902)  188  U.  8.  S4fi,  46  L.  ed.  3I& 

A  party  to  a  receivership  cause  who       t»  Atchison  etc.  R.  Od.  cl  OsAova  (C 

holds  the  receiver  accountable  for  the  C  A.;  1906)  78  C,  0.  A.  378,  149  Fed. 

proceeds  of  property  transferred  by  him  606,  610. 
during   the   receivership   cannot  after- 
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the  stated  time  and  in  accordance  with  the  conditions  mentioned  in 
the  decree  cannot  be  enforced J^ 

§  86S7.  Ettoppel  of  PnrcUuter  to  ftneMlM  iiin. 

When  a  receiver's  sale  is  expresslj  made  subject  to  liens,  incum- 
brances, and  mortgages,  and  the  order  confirming  the  sale  treats  a 
certain  mortgage  as  a  valid  and  silbsistfhg  charge,  the  purchaser  is 
estopped  to  ^ti^stion  its  vitlldity,  st(p|>oi^ifig  It  t6  hkvd  been  voidable 
only  at  its  inception  and  not  wholly  void.  Btlt  if  th6  §rile  is  expressly 
made  subject  only  to  "  legal  ^'  liens  and  mcumtrances  the  purctaser 
can  maintain  a  bill  to  set  aside  any  illegal  incumbrance  whatever.^  ^ 

?•  Western  New  York  etc.  R.  Co.  v.       7i  RUjlardA  o.   H^Hidajr    (p.   C.   A.; 
Penn  Refining  Ck>.   (C.  C.  A.;  1905)  70   1901)  60  G.  C.  A.  133,  112  Fed.  86. 
C.  C.  A.  23,  137  Fed.  343,  367. 


CHAPTER  LXIV. 

RECEIVERS  (continued). 

Suit  by  Receiver. 

i  2658.  Authority  for  Receiver  to  Sue  Must  Be  Expreasly  Given. 

2U59.  General  and  Special  Authority  to  Sue. 

2660.  In  Whoee  Name  Suit  by  Receiver  Brought 

2661.  Action  in  Right  of  Receiver. 

2662.  Action  in  Right  of  Trust  Estate. 

2663.  Law  and  Equity. 

2664.  Nature  ol  Receivership. 
2666.  Parties  to  Suit  by  Receiver. 

2666.  Orders  Incident  to  Allowing  Suit  by  Reo6iv«r. 

2667.  Allegation  of  Receiver's  Representative  Capaeitj. 

2668.  Defense  to  Action  by  Receiver. 

2669.  Refusal  of  Receiver  to  Sue. 

Suit  hff  Receiver  in  Foreign  Court, 

2670.  Receiver  Cannot  Sue  in  Foreign  Jurisdiction. 

2671.  Doctrine  of  State  Courts — ^Foreign  Receiver  Allowed  to  Sue  by  Comity. 

2672.  Suit  by  Foreign  Receiver  Where  No  Objection  Made. 

2673.  What  C'ourts  Considered  Foreign  to  Each  Other. 

2674.  Exceptions  to  Rule  Disabling  Receiver  to  Sue  in  Foreign  Court. 

2675.  Effect  of  Assignment  to  Receiver — ^Prior  Superior  Title. 

Suit  Against  Receiver. 

2676.  Receiver  Not  Suable  Except  by  Leave  of  Court. 

2677.  Basis  of  Receiver's  Immunity  from  Suit. 

2678.  Act  Done  in  Private  Capacity. 

2679.  Discretion  of  Court  in  Granting  Leave  to  Sue. 

2680.  Leave  to  Sue  Receiver  in  Foreign  Court. 

2681.  Order  Granting  General  I^eave  to  Sue. 

2682.  Conditions  Incident  to  Granting  Leave  to  Sue. 

2683.  Incidents  of  Suit  against  Receiver. 

2684.  Form  of  Process  against  Receiver. 

Statutory  Right  to  Sue  Receiver. 

2685.  Statute  Allowing  Receiver  to  Be  Sued  without  Leave. 

2686.  Nature  of  Cause  on  which  Receiver  Suable. 

2687.  In  What  Court  Suit  May  Be  Brought. 

2688.  LimiUtion  on  Statutory  Right  to  Sue. 

2689.  When  SUte  Court  Cannot  Enjoin  Receiver. 

2690.  Jurisdiction  of  Suit  by  or  against  Receiver. 

2691.  Citizenship  of  Receiver  as  Affecting  Jurisdiction, 

1534 
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Suit  by  Receiver. 

§  86S8.  Authority  for  Beeeiver  to  Sue  Must  Be  Expressly  Oiven. 

It  often  happens  that  in  the  conduct  of  the  receivership  it  is  neces- 
sary to  bring  suits  in  order  to  vindicate  the  rights  of  the  receiver  him- 
self or  to  enforce  some  cause  of  action  inhering  in  the  person  or 
corporation  over  whose  property  the  receivership  extends.  It  is 
usually  proper  and  indeed  necessary  that  such  suits  should  be  con- 
ducted by  the  receiver.  But  it  is  universally  held,  and  the  rule  is 
fully  established,  that  a  receiver  cannot  maintain  a  suit  unless 
aiithority  to  do  so  is  expressly  conferred  upon  him  either  by  statute  or 
by  order  of  the  court  by  which  he  was  appointed.  It  may  be  admitted 
that  the  receiver  by  virtue  of  his  appointment  has  various  implied 
powers  connected  with  the  administration  and  conduct  of  the  trust, 
but  the  right  to  sue  is  not  one  of  them.  Where  a  receiver  is  appointed 
in  the  ordinary  exercise  of  the  equity  powers,  it  is  highly  appropriate 
that  the  court  of  i^ppointment  should  have  the  right  to  say  whether  the 
funds  in  the  hands  of  the  receiver  should  be  used  for  the  prosecution 
of  suits  of  any  sort.  Where  a  receiver  is  appointed  in  pursuance  of  a 
statute,  the  statute  itself  must  be  referred  to  for  the  purpose  of  ascer- 
taining whether  it  is  competent  for  the  receiver  to  exercise  this  power, 
or  even  for  the  court  of  appointment  to  confer  it  on  him.  As  the 
receiver  has  no  inherent  authority  to  sue  it  is  customary  for  the  court 
of  appointment  to  confer  on  him  the  right  to  sue  in  all  cases  where  it 
appears  that  occasion  for  the  exercise  of  such  power  exists  or  will 
arise.^ 

§  2668.  General  and  Speeial  Authority  to  Sue. 

The  authority  of  the  receiver  to  sue  may  be  granted  in  general 
terms  at  the  institution  of  the  receivership,  or  special  leave  may  be 
obtained  upon  the  application  of  the  receiver  at  any  subsequent  stage 
of  the  proceedings.  It  has  been  suggested  in  one  of  the  state  courts 
that  it  is  injudicious  to  authorize  a  receiver  generally  to  prosecute 
and  defend,  without  further  order  of  the  court,  any  and  all  actions 
that  may  be  brought  in  respect  to  the  receivership,  such  authority 

iDftviB  V,  Gray  (1872)  16  Wall.  210,  such  suits  as  may  be  necessary) ;  Bay 

21  L.  ed.  452  (order  authorizing  receiver  State  Gas  Co.  v,  Rogers  (1906)  147  Fed. 

to  sue  in  his  own  name) ;  Phenix  Ins.  559  (receiver  authorized  to  institute  ac- 

Co.  f.  Scbultz  (C.  C.  A.;  1897)  80  Fed.  tions  at  law  or  suits  in  equity  in  any 

340,  25  C.  C.  A.  453  (receiver  authorized  court  for  the   recovery  of  any  estate, 

to  take  any  necessary  step  to  get  in  property,  or  denuind). 
fomeiM,  ma4  foj  that  purpose  to  bring 
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being  liable  to  abuse  and  bpeting  A  way  for  the  squandering  of  the 
assets.'  But  this  is  a  matter  that  should  be  determined  in  the  dis- 
cretion of  the  6ourt  upon  the  facts  of  each  cas& 

I  MMi  1m  WlMM  H«M  Svit  by  XtfMlrer  Brraglit 

Aisnlhing  that  the  power  to  sue  is  cotif^iWd  ttpoh  A  teoeJter  by  tte 
covittf  a  qtlesfion  arises  as  to  the  fortn  ill  which  the  suit  Should  be 
btought.  Of  coutse  H  there  is  any  statiite  giving  hirii  the  right  to 
sue  hi  bis  own  name,  or  if  the  court  itself  has  granted  leave  iat  the 
receiver  to  maitrtaili  a  suit  in  his  own  name,  such  statute  ot  ordet  is 
conf foiling*  If,  however,  as  often  hap|)ens,  the  power  is  conferted  ift 
general  terms  without  specifying  id  whose  name  the  tecfeivet  AtH 
sue,  it  becomes  of  taoment  to  determine  whether  he  should  site  id  his 
own  name  or  in  the  tiame  of  the  individtial  or  iorpotation  ofef  #h<»e 
property  he  has  been  appointed.  There  is  cottsideMfWe  coftfTisfoif  itL 
the  decisions  id  fegard  to  this  jKUitt,  tod  it  is  fiot  easy  ib  txttttct  fforti 
f  hem  a  well-d^filied  rule  by  which  Ofie  tnkf  h^  governed.  In  f  *6t  there 
seem  to  be  two  or  three  ditferto^  factors  that  hav6  to  be  takeft  into 
conftid^fltion  in  solvifig  this  problem,  alid  it  does  tiot  lippeai'  that  thb 
bearing  of  these  ditfe^nt  tAct6H  has  ilways  beto  cleH^ty  appr^^t^. 

9  2«Al.  MMtJl  in  Kilfhf  6f  BedfiitW. 

The  first  and  most  important  consi<leration  is  tiiat  which  is  based 
on  the  distinction,  on  the  one  hand,  between  suits  brought  on  ciiises 
of  action  that  inhefe  in  the  receiver  by  virtue  of  tis  office  and  by 
virtue  of  the  custody  and  possession  that  he  may  have  acquired  over 
the  property,  and,  on  the  other  hand,  suits  based  on  causes  of  action 
accruing  to  the  individual  or  corporation  over  whose  estate  the 
foc^lvBT  h  appointed.  The  caused  of  Atsticfti  thflt  belong  to  tb©  r«feiver 
in  his  own  fight  accrue  afte*  the  appointfnelit,  while  thfe  cMuscflr  of 
anion  belonging  to  the  pefsto  over  whose  festdte  the  feeeiversbip  is 
established  are  coiflmonly  such  a^  have  arisen  prior  to  the  feeehref- 
ship.  If  tht  rec^iv^r  has  to  sue  in  his  own  right  as  reeeiref  in 
ordef  to  obtaiti  of  vihdicate  possession,  ot  to  enfofce  tt  right  Of  obli- 
gdtioti  accruing  tb  him  as  re<?eiver,  it  is  obvious  that  the  suit  should 
be  brought  in  his  own  name.'  Although  a  receiver  has  not  taken 
Actual  possession  of  the  particular  propetty  included  in  the  receiver- 

tWith«rbee  v.  Witherbee   (1807)    17  (suit   to   obtain   possession   should  be 

4p^  Div.  ISl,  46  N.  Y.  Supp.  297.    See  instituM  in  name  of  receiver) ;   Smc> 

Frankle  v.  Jackson  (1887)  80  Fed.  398,  erij  r.  Fox^  (1874)  75  Pa.  118.     In  thn 

401.  cafle  goods  in  the  possession  of  a  receiver 

s  Baker  v.  Cooper  (1869)  57  Me.  388  had  been  sold  by  him  in  pursuance  of 
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ship  estate,  he  may,  under  express  authority  to  secure  and  protect 
the  property,  maintain  a  suit  to  enjoin  the  doing  of  an  illegal  act  by 
a  third  person  which  would  have  the  effect  of  diminishing  the  value 
of  his  trust,  as,  for  instance,  by  creating  a  cloud  on  the  title.^ 

§  8662.  Action  in  Bight  of  Trust  Estate. 

If  the  suit  is  brought  in  the  right  of  the  person  over  whose  estate 
the  receiver  is  appointed,  and  in  whom  the  title  inheres,  the  suit 
should,  in  the  absence  of  statute  or  order  to  the  contrary,  be  brought 
in  the  name  of  that  person,  suing  by  the  receiver  (as  a  sort  of  next 
friend).* 

I  8668.  law  and  Equity. 

The  distinction  above  noted  between  the  suit  brought  by  the 
receiver  in  his  own  right  and  the  suit  brought  by  him  in  the  right  of 
the  person  over  whose  estate  he  is  appointed  is  more  particularly 
applicable  where  the  action  that  the  receiver  is  to  institute  is  to  be 
brought  in  the  law  side  or  in  a  court  of  law,®  though  even  in  this  case 
the  application  of  the  rule  is  subject  to  be  controlled  by  the  state 
statutes  relating  to  procedure  in  actions  at  law.  Where  the  suit  is  to 
be  instituted  in  a  court  of  equity,  such  court  will  sometimes  permit 
the  receiver  to  sue  in  his  own  name  on  a  right  of  action  that  is  technic- 
ally vested  in  the  person  over  whose  estate  the  receivership  has  been 
established.  Evidently  the  court  of  equity  can  afford  to  be  more 
liberal  in  this  respect  than  the  court  of  law,  for  its  procedure  is  more 
flexible  and  it  is  not  bound  by  common-law  rules  of  pleading^ 

authority  eonferred  by  the  court.    The  trustee  to  recover  on  a  money  demand 

eontract  of  sale  was  with  him.    It  was  resulting  from  abuse  of  trust.     While 

held  that  the  suit  for  the  purchase  money  the  bill  was  originally  filed  in  the  name 

was  pfoperly  brought  in  his  own  name,  of  the  receiver,  it  was  afterwards  amend- 

4 DaviB  t^.  Gray  (1872)  16  Wall.  219,  ed,    ''in    accordance    with    the    settled 

21  L.  ed.  462.  practice,  so  as  to  become  a  bill  in  the 

sYeager  v.  Wallace    (1863)    44  Pa.  name  of  a  corporation,  brought  by  the 

294;  Dick  V,  Struthers   (1885)  26  Fed.  receiver    under    the    authority   of   the 

103;  Harland  v.  Bankers'  etc.  Tel.  Co.  court." 

(1887)  32  Fed.  306  (receiver  in  suit  to       <  Glenn  v.  Marbury  (1892)   145  U.  S. 

forecloee  mortgage  must  sue  in  the  name  499,  510,  36  L.  ed.  790,  704  (holding  that 

of  the  corporation  whose  property  is  put  the  action  against  the  stockholder  of  an 

in  his  hands,  where  the  purpose  of  the  insolvent  corporation  to  recover  unpaid 

suit  is  to  obtain  an  adjudication  that  assessments    on    his    stock    should    be 

certain  real  property  is  subject  to  the  brought  in  the  name  nf  the  company, 

mortgage,  and  that   adverse   liens   as-  and  not  in  the  name  of  the  receiver,  the 

•erted  in  that  property  by  other  persons  suit  being  broi]|vht  in  the  District  of 

are   invalid).  Columbia   where   common-law   rules   of 

In  Bay  State  Co.  v.  Rosers  (1906)  147  pleading  prevail). 
Fed.  567,  the  suit  was  brought  in  the       ?  Phenix  Ins.  C*o.  r.  Schultz  (C.  C.  A.; 

right  of  a  corporation  against  a  former  1897)    80   Fed.  337,    25  C.  C,   A,   468; 
£q.  Prac  Vol,      1—97. 
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§  S664.  Hatue  of  XoodTerdup. 

Another  important  distinction  to  be  borne  in  mind  in  considering 
whether  the  action  should  be  brought  in  the  name  of  the  receiver  or  in 
the  name  of  the  person  over  whose  estate  he  is  appointed  is  found  in 
the  nature  of  the  receivership  and  in  the  nature  of  the  title  or  interest 
vested  in  the  receiver.  Where,  by  statute,  the  receiver  is  constituted 
an  assignee  or  trustee,  or  a  quasi-assignee  or  quasi-trustee,  for  the 
purpose  of  winding  up  a  corporation,  he  should  sue  in  his  own  name, 
for  the  interest  is  in  him.  This  applies  with  special  force  to  receivers 
of  national  banks ;  ^  and  it  would  apply  of  course  in  any  case  where 
the  title  is  assigned  to  or  vested  in  the  receiver  in  any  legitimate  way. 
On  the  other  hand,  a  suit  brought  by  the  ordinary  interlocutory 
receiver  appointed  merely  for  the  purpose  of  holding  and  conserving 
property  pendente  lite  should,  as  already  stated,  be  brou^t  in  the 
name  of  tiie  corporation.^ 


§  2666.  Partiei  to  Suit  by  Eeeeiver. 

In  a  suit  by  a  receiver  to  protect  the  trust  property,  the  creditors  of 
the  corporation  of  whose  property  he  is  receiver  are  not  proper 
parties.  So  far  as  their  interests  are  concerned  he  is  their 
representative.  ^^ 


§  2666.  Orders  Znddent  to  Allowing  Suit  by  Beoeiver. 

In  authorizing  a  receiver  to  bring  certain  suits  against  persons 
liable  to  his  insolvent,  the  court  may  order  that  such  suits  shall  be 
prosecuted  exclusively  for  the  benefit  of  such  creditors  of  the  insolvent 
as  may  elect  to  indemnify  the  receiver  against  the  costs  and  expenses 
of  the  litigation  and  that  creditors  not  so  contributing  and  aiding 
shall  be  excluded. 

MoBwen  v.  Harriman  Land  Co,  (G.  C.  A.;  1005)  138  Fed.  707,  800,  71  C.  C.  A. 
163:  In  giving  effect  to  an  order  of  this  kind  and  thereby  excluding  from  the 
benefit  of  the  recovery  parties  who  had  had  notice  of  the  order  but  who  had  failed 
to  comply  with  its  terms,  the  court  said :  "  Their  failure  so  to  do  cat  tiiem  off 
from  all  right  to  share  in  said  fund.    Said  order  is  a  barrier  in  the  way  of  such 

Schnltz  «.  Phenix  Ins.  Co.  (1806)  77  Fed.  8  Kennedy  v.  Gibson   (1860)   8  WalL 

375,    In  this  suit  it  was  held  that  the  408,  506,  10  L.  ed.  476,  470. 

power  **  to  bring  such  suits  **  as  might  •  Bay  State  Gas  Co.  v.  Rogers  ( 1006) 

be  necessary  to  get  in  the  assets  of  the  147  Fed.  550. 

company  should  be  so  construed  as  to  i^Gray  v»  Dayis  (1871)  1  Woods  420l 

allow  the  receiver  to  sue  in  his  own  Fed.  Cas.  No.  6.716. 

name  in  a  court  of  equity  to  enforce  a 

contract  to  insure,  which  contract  ha<* 

been  made  with  f'he  insolvent. 


ff^USY,  2668]  RECEIVERS.  1689 

right,  and  it  would  be  inequitable  to  permit  them  to  stand  by  and  see  others 
execute  the  bonds  and  incur  the  expense  inyolved,  and  then  come  in  and  share  in 
the  leault." 


§  8867.  All^ifltioii  of  Seoeiver's  Sepresentative  Capacity. 

A  receiver  sues  in  his  representative  capacity  and  it  is  therefore 
necessary  for  him,  in  any  action  brought  by  him  as  receiver,  to  allege 
and  prove  his  representative  and  official  character.  He  must  set  out 
facts  showing  his  appointment  and  the  jurisdiction  in  which  it  was 
made.  He  should  also  set  out  so  much  of  the  proceedings  in  the  cause 
as  may  be  necessary  to  define  his  character  and  show  that  the  appoint- 
ment was  legal.  In  other  words,  the  receiver,  like  any  other  person 
suing  in  a  representative  capacity,  must  show  his  right  and  title  to 
maintain  the  suit.^^  The  receiver  should  allege  that  leave  of  the 
court  to  institute  and  prosecute  the  action  has  been  obtained.^^ 

§  2668.  Defense  to  Action  by  Bcceiver. 

As  a  receiver  obtains  no  higher  interest  and  can  have  no  better  right 
than  the  person  to  whose  estate  he  succeeds,  it  follows  that  in  any 
action  brought  by  him  the  defendant  may  make  any  defense  that 
would  have  been  available  if  the  action  had  been  brought  against  the 
person  whose  estate  is  in  the  hands  of  the  receiver.  Eights  of  action 
in  the  hands  of  a  receiver  are  therefore  subject  to  any  set-off  or 
counterclaim  existing  at  the  time  of  his  appointment.^^  In  con- 
f  ormity  with  this  it  has  been  held  that  where  a  receiver  of  a  national 
bank  sues  upon  a  note  or  obligation  due  to  the  bank,  the  maker  may 
set  off  any  deposit  or  certificate  of  deposit  held  by  him  at  the  time 
the  bank  was  put  in  the  hands  of  the  receiver.^*  The  fact  that  the 
note  on  which  the  receiver  sues  does  not  mature  until  after  his 
appointment  is  not  material  on  the  question  of  the  right  of  set-off.^  ^ 

IX  Worth  C.Wharton  (1898)  122  N.  C.  i«  Wheaton  p.  Daily  Tel.  Co.   (C.  C. 

376,  29  B.  E.  370;  Hegewisch  v.  Silver  A.;  1903)  134  Fed.  61,  59  C.  G.  A.  427; 

(1893)  140  N.  Y.  414;  Miami  Exporting  Fischer  v,  Ejiight  (C.  C.  A.;  1894)   61 

Co.  V.  Gano  (1844)  13  Ohio  269;  Swing  Fed.  491,  9  G.  G.  A.  582;   Yardley  v. 

V.  White  River  Lumber  Go.   (1895)   91  Glothier  (1892)  49  Fed.  341. 

Wis.    617,   65   N.    W.    174.  14  Scott  t?.  Armstronff  (1892)   146  U. 

A  general  allegation  that  the  plaintiff  S.  499,  36  L.  ed.  1059,  13  Sup.  CH:.  148; 

was  duly  appointed  receiver  in  a  certain  Snyders  r.  Armstrong  (1888)  37  Fed.  18, 

court  in  a  stated  proceeding  has  been  {criticising  Armstrong  v.  Scott   (1888) 

held  sufficient  to  make  out  the  receiver's  36  Fed.  63,  and  Bung  Go.  o.  Armstrong 

title,  without  stating  further  particulars.  (1888)  84  Fed.  94). 

In  re  Beecher's  EsUte  (1892)  19  N.  Y.  is  Scott  v.  Armstrong  (1892)   146  U. 

Supp.  971.  S.  499,  36  L.  ed.  1059,  reversing  Arm- 
it  Hatfield  p.  Gummings   (1895)    142  strong  v.  Scott  (1888)  36  Fed.  63, 

iQd.  350,  39  N.  E.  859;  Davis  v.  Ladoga 

Creamerr  Go.  (1890)  128  Ind.  222,  27  N. 

£.494. 
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§  2669.  Xefnial  of  Beoeiver  to  Sue. 

If  a  receiver  declines  to  prosecute  a  suit  on  behalf  of  the  insolvent 
corporation  of  Tvhich  he  is  receiver,  the  company  itself  may  prosecute 
such  suit,  making  the  receiver  a  defendant  and  alleging  his  refusal 
to  act^* 

Suit  by  Receiver  in  Foreign  Court. 

§  2670.  Xeoeiver  Cannot  Sue  in  Foreign  Jnriidiction. 

In  the  administration  of  receiverships  it  not  infrequently  happens 
that  property  pertaining  to  the  receivership  (and  which  the  receiver 
desires  to  get  into  his  possession)  is  situated  in  a  jurisdiction  other 
than  that  of  the  court  appointing  the  receiver,  and  it  sometimes 
becomes  desirable  that  the  receiver  should  be  allowed  to  enforce 
personal  as  well  as  real  rights  of  action  in  a  foreign  jurisdiction. 
The  natural  and  reasonable  thing  to  do  in  a  situation  of  this  kind 
would  apparently  be  for  the  court  of  appointment  to  authorize  ita 
receiver  to  bring  suit  in  the  foreign  jurisdiction.  Upon  being  clothed 
with  this  power,  it  would  seem  to  be  proper  for  the  receiver  to  resort 
to  the  foreign  tribunal  and  there  institute  suit  upon  such  causes  of 
action  as  might  be  enforcible  in  that  fonim.  This  course,  however,  id 
not  feasible  in  the  federal  courts,  for  it  is  now  f ullv  settled  in  these 
courts  that  a  receiver  has  no  legitimate  extraterritorial  power  of 
official  action.  The  appointment  of  a  receiver  does  not  in  itself  give 
him  any  authority  to  acquire  possession  of  property  beyond  the  juris- 
diction of  his  appointment ;  and  it  is  not  competent  for  the  court,  even 
if  it  should  desire  to  do  so,  to  confer  upon  him  a  power  to  go  into  a 
foreign  jurisdiction  and  there  assert  any  authority  whatever,  or  ex- 
ercise any  function,  as  receiver.  No  rule  is  now  more  authoritatively 
settled  than  that  which  disables  the  receiver  from  suing  in  a  foreign 
jurisdiction.  The  right  of  a  receiver  to  sue  in  a  foreign  court  can- 
not be  upheld  as  a  mere  incident  to  the  office  of  a  receiver.  Nor  can 
the  court  of  his  appointment  clothe  him  with  such  power;  and  any 
attempt  to  confer  any  such  authority  on  him  is  futile.*  "^  An  express 
order  in  general  terms  authorizing  a  receiver  to  bring  suit  in  his  own 

i<  Korth  Chicago  St.  R.  Co.  v.  Chicago  r.  Hale  ( 1002)  117  Fed.  224,  64  C.  C.  A. 
Union  Traction  Co.  (1907)  160  Fed.  612.  262;  Cohen  r.  Gold  Creelc  etc.  Co.  (1890) 

iTCovell  V.  Fowler  (190e)  144  Fed.  06  Fed.  680;  Kittel  r.  R.  Co.  (1897)  78 
636;  Fowler  v.  Osgood  (1006)  141  Fed.  Fed.  865:  Holmes  v.  Sherwood  (1881) 
20,  24,  4  L.R.A.  (N.S.)  824,  72  C.  C.  A.  16  Fed.  726:  Brigham  v.  Luddington 
276;  Edwards  r.  Nat.  Window  Glass  etc.  (1874)  12  Blatchf.  237,  Fed.  Cas.  No. 
Assoc.  (1006)  130  Fed.  705;  Wigton  v.  1,874;  Lehigh  Coal  etc.  Co.  r.  Central  R, 
Bosler  (1000)  102  Fed.  70,  73;  HiUiker   Co.    (1877)    Fed.  Cas.  No.  8,213, 
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name  op  in  the  name  of  the  corporation  is  without  validity  when  it 
comes  to  suing  in  a  foreign  jurisdiction ;  ^®  and  such  an  order  must  be 
construed  as  an  authority  to  institute  suit  in  the  jurisdiction  of 
appointment  and  not  elsewhere.^^ 

Booth  V.  Clark  (1854)  17  How.  322,  15  L.  ed.  164:  Under  a  creditors'  bill  filed 
in  a  court  of  chancery  in  New  York  state  a  receiver  was  appointed.  Upon  a 
showing  made  by  him  to  the  effect  that  the  debtor  had  been  awarded  a  sum  of 
money  on  a  claim  against  the  Mexican  government,  the  court  authorized  the 
receiver  to  sue  for  the  same.  This  suit  had  to  be  brought  in  a  court  of  the  Dis- 
trict of  Columbia.    It  was  held  that  the  suit  could  not  be  maintained. 

This  case  settled  the  practice  in  the  federal  courts,  and  it  effectu- 
ally limits  the  receiver,  in  so  far  as  he  derives  his  authority  to  sue 
from  his  appointment  as  receiver,  to  such  actions  as  he  may  be 
authorized  to  bring,  either  in  his  own  name  or  in  that  of  the  insolvent 
corporation^  within  the  jurisdiction  wherein  he  was  appointed.    . 

Grwi  Western  Min,  Co,  v.  Harris  (1905)  198  U.  S.  561,  49  L.  ed.  1163:  The 
doctrine  established  in  the  leading  case  was  here  expounded  by  Mr.  Justice  Day 
as  follows:  ''The  decision  in  Booth  v,  Clark  rests  upon  the  principle  that  the 
receiver's  right  to  sue  in  a  foreign  jurisdiction  is  not  recognized  upon  principles 
of  comity,  and  the  court  of  his  appointment  can  clothe  him  with  no  power  to  exer- 
cise his  official  duties  beyond  its  jurisdiction.  The  ground  of  this  conclusion  is 
that  every  jurisdiction,  in  which  it  is  sought  by  means  of  a  receiver  to  subject 
property  to  the  control  of  the  court,  has  the  right  and  power  to  determine  for 
itself  who  the  receiver  shall  be,  and  to  make  such  distribution  of  the  funds  real- 
ized within  its  own  jurisdiction  as  will  protect  the  rights  of  local  parties  inter- 
ested therein,  and  not  permit  a  foreign  court  to  prejudice  the  rights  of  local 
creditors  by  removing  assets  from  the  local  jurisdiction  without  an  order  of  the 
court  or  its  approval  as  to  the  officer  who  shall  act  in  the  holding  and  distribution 
of  the  property  recovered." 


§  2671.  Doctrine  of  State  Courts — ^Foreig^  Beoeiyer  Allowed  to  Sue  by 
Comity. 

This  rule  of  federal  practice  stands  out  in  sharp  contrast  with  that 
which  prevails  in  the  courts  of  most  of  the  states  of  the  Union.  It 
is,  to  be  sure,  universally  accepted  that  a  receiver  appointed  in  one 
jurisdiction  has  no  absolute  right  to  bring  suit  in  another;  but  the 

18  Hale  0.  Allinson  (1903)  1S8  U.  S.  Augusta  etc.  R.  Co.  (1S97)  78  Fed.  855; 

06,  47  L.  ed.  380  {reversing  Hale  v,  Har-  Wigton  v,  Bosler   (1900)    102  Fed.  70; 

don  (1899)  95  Fed.  747, 37  CCA.  240)  :  Hilliker  v.  Hale    (1902)    117  Fed.  224, 

Brigham      v.    Luddington      (1847)     12  54  C  C  A.  252. 

Blatchf.  237;  Philadelphia  etc.  Iron  Co.  i»  Hazard  V.  Durant   (1884)    19  Fed. 

f>.  Daube  (1896)  71  Fed.  583;  Kittel  v.  471,  477. 
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prevailing  doctrine  in  the  state  courts  is  to  the  effect  that  a  receiver 
appointed  in  one  jurisdiction  will  be  allowed  to  sue  in  another  upon 
the  ground  of  comity.^®  Such  being  the  doctrine  prevailing  in  most 
of  the  states,  it  is  not  surprising  that  this  notion  of  the  reoeiyer  being 
allov^ed  to  sue  by  comity  should  have  filtered  from  time  to  time  into 
the  decisions  of  the  federal  courts.  We  accordingly  find  numerous 
dicta  in  the  decisions  of  the  circuit  courts  to  the  effect  that  a  receiver 
may  be  allowed  to  sue  on  the  ground  of  comity ;  and  in  some  cases  it 
has  been  erroneously  ruled  in  accordance  with  this  view.^'  But  the 
notion  in  question  receiyea  ne  countenance  in  the  supreme  court 

§  2678.  Suit  by  Foreign  Beeeiver  Wkere  Vo  Objection  Xade. 

If  the  party  defendant  does  not  make  timely  objection  by  demurrer 
or  other  proper  proceeding,  a  decree  rendered  against  him  in  a  suit 
instituted  by  a  foreign  receiver  will  possibly  not  be  reversed  on 
appeal,  the  maintenance  of  the  suit  not  being  in  violation  of  any 
law  of  the  state,  nor  in  any  way  contrary  to  its  public  policy.** 
And  certainly  if  no  objection  is  at  any  time  taken,  either  in  the  lower 
court  or  on  appeal,  to  the  jurisdiction  of  the  court  of  first  instance  to 
entertain  a  suit  brought  by  a  foreign  receiver,  a  decree  will  be  entered 
in  his  f avor^  if  the  situation  in  other  respects  warrants  this  step. 

Qreai  Western  Tel.  Co,  v,  Pwrdy  (1896)  162  U.  S.  329,  40  L.  ed.  986:  A  suit 
was  Bucoessfully  maintained  in  Iowa  by  a  receiver  of  a  corporation,  appointed  by 
tt  court  in  Illinois,  to  recover  an  asaessment  upon  a  stock  subscription.  The  juris- 
diction of  the  Iowa  court  was  not  called  in  question  in  the  state  court  of  Iowa 
(where  the  suit  was  originally  brought)  nor  in  the  federal  court  to  which  the 
suit  was  removed.  Nor  was  the  question  raised  in  the  federal  court  below  nor  on 
appeal  in  the  supreme  court.  If  the  question  had  been  properly  and  timely  raised, 
the  plaintiff  could  not  have  recovered. » 

so  Am.  &  Eng.  Enc.  Law  (2ded.)  1108.  may  be  accepted  as  authority  on  the 

Si  Hale  V,  Hardon   (C.  C.  A.;  1899)  point  stated,  though  this  point  was  not 

96  Fed.  747,  37  C.  C.  A.  240;  Lewis  V,  made   the   basis   of   the   decision.     The 

Clark    (G.  C.  A.;   1904)    129  Fed.  670,  actual  holding  here,  to  the  effect  that  a 

04   V.  C.  A.    138;    I^ewis   t;.   American  receiver   may   sue   in  a   foreign    iuris- 

Naval  Stores  Co.   (1902)   119  Fed.  301;  diction   if   the  court  of  such   jurisdic- 

Hale   V.   Tyler    (1900)    104   Fed.   757;  tion  deems  fit  to  allow  it  on  grounds 

Rogers   v.   Riley    (1896)    80   Fed.  769;  of  comity,  is  squarely  contrary  to  the 

Failey  v.  Talbee    (1893)    65   Fed.  892;  repeated    utterances    of    the    supreme 

Olney  v.  Tanner  (1882)  10  Fed.  101,104;  court.    Hale  v.  Allinson  (1902)  188  U. 

Chandler  v.  8iddle   (1874)   3  Dill.  479.  S.  68. 

See  The  Willamette  Valley   (1896)    66  ss  See  observation  of  Mr.  Justice  Day 

Fed.  665,  13  C.  C.  A.  636.  in  Great  Western  Min.  Co.  0.  Harrte 

2  2  Lewis  V,  Clark  (C.  C.  A.;  1904)  129  (1905)  198  U.  S.  677, 678,  49  L.  •!  1169. 
Fed.  670,  64  C.  C.  A.  138.    This  decision 
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§  2673.  Wlutt  Courts  Considered  Foreign  to  Each  Other. 

Federal  courts  and  state  courts,  whether  situated  in  the  same  or 
different  states,  are  foreign  to  each  other  within  the  meaning  of  the 
rule  now  under  consideration ;  and  federal  courts  situated  in  different 
states  are  also  foreign  to  each  other.  But  it  has  been  held  that  where 
a  state  is  divided  into  two  or  more  districts  and  process  from  one  is 
permitted  to  run  into  the  other,  the  authority  of  the  receiver  will  be 
allowed  to  extend  throughout  the  state.  In  other  words,  the  juris- 
diction of  a  court  through  its  receiver  is  co-extensive  with  the  limits 
of  the  authority  of  the  court  to  sequester  the  property  of  the 
insolvent.** 


§  2674.  Exceptions  to  Bnle  Disabling  Beceiver  to  Sue  in  Foreign  Conrt. 

The  rule  that  a  receiver  does  not  have  and  cannot  be  given 
authority  to  sue  in  a  foreign  jurisdiction  applies  only  in  those  cases 
■where  the  right  in  which  he  sues  is  based  upon  his  character  as 
receiver  and  upon  his  authority  as  representative  of  the  court  of 
equity.  It  has  no  application  to  cases  where  his  right  to  sue  is  based 
on  an  acquired  title  to  the  property  in  respect  to  which  the  suit 
18  brought.  If  by  assignment,  or  by  statute,  or  even  by  contract,  a 
receiver  obtains  a  title  or  interest  sufficient  to  give  him  a  standing  in 
a  foreign  court  apart  from  his  character  as  receiver,  there  is  no  diffi- 
culty about  his  maintaining  the  suit  in  the  foreign  court.  This  idea  is 
illustrated  in  many  decisions  from  the  federal  courts. 

1.  Belfe  V.  Bundle  (18S0)  103  U.  S.  222,  26  L.  ed.  337:  A  final  decree  of  a 
court  of  equity  diasolved  an  inaolTent  life  insurance  company  and,  by  statute, 
vested  the  entire  property  of  the  company  in  the  superintendent  of  the  insurance 
department  of  the  state,  for  the  use  and  benefit  of  creditors  and  policyholders. 
The  effect  of  the  statute  was  to  make  him  a  successor  of  the  corporation  for  the 
purpose  of  winding  up  its  affairs.  As  such  he  was  held  to  be  the  representative 
of  the  corporation  at  all  times  and  places  and  in  all  matters  connected  with  its 
business.    Accordingly  he  was  permitted  to  sue  in  a  foreign  jurisdiction. 

2.  Haickitu  V.  Glenn  (18S9)  131  U.  S.  319,  33  L.  ed.  184:  Glenn  was  the  trustee 
of  the  corporation,  which  by  its  deed  assigned  and  transferred  to  three  trustees, 
lor  whom  he  was  afterwards  substituted,  all  the  property  and  effects  of  the  cor- 
poration, in  trust,  for  the  payment  of  its  debts.  Glenn  subsequently  brought  a 
suit  in  another  jurisdiction  against  a  stockholder,  Hawkins.  The  right  of  Glenn 
was  through  an  assignment,  and  he  derived  title  to  the  property  and  to  the  rights 
of  the  corporation  through  a  deed.  The  plaintiff,  being  a  trustee  and  having  title 
in  himself,  was  in  a  different  position  from  that  of  the  ordinary  receiver,  and  was 
therefore  entitled  to  sue. 

ti  Horn  V.  Pere  Marquette  R.  Co.  (1907)   151  Fed.  626,  631. 
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3.  Oliver  v.  Clarke  (C.  C.  A.;  1901)  106  Fed.  402,  45  C.  C.  A.  360:  A  reoeim 
appointed  under  the  decree  of  a  court  in  Wisconsin  was  permitted  to  sue  in  Tens 
to  recover  real  estate  the  title  to  which  had  been  conveyed  to  him  as  receiver.  He 
claimed  under  the  conveyance  as  such,  and  did  not  depend  upon  authority  derived 
from  the  court  of  his  appointment. 

4.  WilkifMon  v.  Culver  (1885)  25  Fed.  630:  A  receiver  appointed  in  New  Jersey 
recovered  judgment^  in  the  court  of  his  domicil,  upon  promissoiy  notes.  He  then 
sued  on  this  judgment  in  a  foreign  jurisdiction.  His  right  to  maintain  the  anit 
was  upheld.  Said  the  court :  *^  The  plaintiff  does  not  sue  because  he  is  receiver, 
but  because  he  is  a  judgment  creditor.  The  action  is  on  the  judgment.  He  mu8t> 
in  order  to  recover,  prove  the  judgment.  He  is  not  required  to  prove  his  title  as 
f  ecei ver ;  that  was  done  in  the  action  in  New  Jersey  upon  the  notes.  Tt  was  neces- 
sary there,  in  order  to  obtain  the  judgment ;  but,  having  obtained  it,  the  plaintiff, 
as  an  individual,  can  maintain  the  present  suit.** 

5.  Lee  v.  Terhell  (1880)  40  Fed.  44:  The  plaintiffs  as  special  oommissioners 
appointed  by  the  circuit  court  in  Virginia  to  sell  mortgaged  property  were  author- 
ized to  take  the  bonds  of  the  purchaser  in  part  payment.  These  were  made  pay- 
able to  the  coflunissioners  as  such.  They  afterwards  brought  suit  on  one  of  these 
bonds  in  a  foreign  jurisdiction.  The  right  so  to  sue  was  upheld  because  the  con- 
tract evidenced  by  the  bond  was  made  with  them.  It  was  said :  "  The  general 
rule  is  familiar  that  a  suit  in  another  state  cannot  be  maintained  by  persons 
coming  en  autre  droit  under  the  appointment  of  foreign  laws,  unless  their  appoint- 
ments are  repeated  under  the  laws  of  the  state  in  which  they  sue.  But  where,  as 
here,  the  contract  sought  to  be  enforced  is  made  directly  to  the  persons  who  sue^ 
although  they  are  described  in  their  official  characters,  it  would  seem  that  the 
suit  can  be  brought  by  such  persons  in  a  foreign  jurisdiction  in  their  own  namesi 
without  the  addition  of  their  official  character,  and  that  the  deecripiio  personae 
may  be  rejected  as  mere  surplusage.  However  this  may  be,  the  plaintiffs  can  sue 
here  upon  the  promise  made  to  them,  just  as  a  foreign  executor  could  sue  in  such 
a  case  without  an  ancillary  appointment  here." 

6.  Parana  v»  Charter  Oak  Life  Ins.  Co,  (1887)  31  Fed.  305:  The  receiver  of 
an  insurance  company  appointed  under  the  laws  of  Connecticut  for  the  winding 
up  of  the  affairs  of  the  corporation  was  allowed  to  intervene  in  a  suit  brought  to 
secure  an  independent  receivership  in  Iowa,  and  that  suit  was  dismissed  at  the 
instance  of  such  intervening  receiver  appointed  in  Connecticut.  The  right  of  the 
latter  to  the  assets  of  the  company  was  fully  recognized  and  the  receiver  appointed 
in  Iowa  was  discharged.  This  case  has  been  cited  as  authority  in  favor  of  the 
right  of  the  general  receiver  of  a  corporation  to  sue  in  a  foreign  jurisdiction,  and 
hence  has  been  supposed  to  be  an  exception  to  the  general  rule.  But  clearly  not 
so.  His  right  to  intervene  for  the  purpose  of  showing  his  right  and  procuring  a 
dismissal  of  an  independent  receivership  proceeding  was  indeed  recognized,  but 
the  court  indicated  that  the  proper  proceeding  in  Iowa  was  by  means  of  an  ancil- 
lary receivership,  and  it  w^as  accordingly  ordered  that  an  ancillary  receiver  be 
there  appointed  to  take  possession  of  the  assets,  convert  the  same  into  money, 
and  remit  the  proceeds  to  the  receiver  in  Connecticut.  The  Connecticut  receirer 
was  merely  allowed  to  intervene,  not  to  sue  in  Iowa. 

§  8676.  Effect  of  Assignment  to  Beoeiver— Prior  Superior  Title. 

Though  by  assignment  a  receiver  may  acquire  a  title  to  property 
which  will  enable  him  to  maintain  a  suit  in  a  foreign  jurisdiction,  a 
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right  so  acquired  cannot  have  effect  as  against  persons  who  have 
acquired  a  superior  right  to  the  property  in  the  foreign  jurisdiction 
prior  to  the  assignment  under  which  the  receiver  claims.  In  other 
words,  an  assignment  of  property  to  a  receiver  can  have  effect  only 
from  the  time  when  it  is  rnade.'^ 

Suit  Against  Receiver. 
§  967&  Beedver  Hot  Suable  Except  by  Leave  of  Court. 

As  a  receiver  is  not  permitted  to  sue  without  the  leave  of  the  court 
of  his  appointment,  so  likewise  it  is  a  rule  that  he  cannot  be  sued 
without  leave  of  such  court.  It  is  a  general  principle  of  equity  prac- 
tice that  a  suit  cannot  be  brought  against  a  receiver,  in  his  capacity 
aa  such,  to  recover  any  property  in  his  hands  or  to  recover  on  any 
debt,  demand,  or  claim  whatever,  against  him,  unless  upon  previous 
leave  first  duly  obtained.*^  The  rule  applies  to  suits  brought  either 
in  that  court  or  in  any  other  court ;  and  if  an  unauthorized  suit  be 
brought  against  the  receiver,  he  may  successfully  plead  the  disability 
of  the  plaintiff.*^ 

A  receiver  may,  however,  waive  the  right  to  object  on  this  score, 
imd  he  will  not  be  allowed  to  take  advantage  of  want  of  leave  where 
no  objection  is  made  until  after  proof  has  been  taken.  Leave  of  court 
to  institute  the  suit  wiU  be  presumed  from  orders  made  by  the  court 
to  facilitate  the  progress  of  the  suit.*''* 

One  who  institutes  suit  against  a  receiver  without  leave  thereby 
renders  himself  subject  to  proceedings  for  contempt  and  is  liable  to 
punishment*®  The  court  entertaining  the  receivership  may  also 
restrain  any  such  proceeding  by  injunction.*® 

§  2677.  Basis  of  Beeeiver's  Immunity  from  Suit. 

The  role  by  which  a  receiver  enjoys  immunity  from  being  har- 
assed by  suits  instituted  by  other  persons  against  him  in  his  otiicial 

SBZaeher  p.  Fidelity  etc  Co.   (C.  C.  Sampson   (1852)   14  How.  52,  14  L.  ed. 

A.;  1901)  106Fed.  593,  45C.  C.  A.  480:  322;    Davis   o.   Gray    (1872)    16   Wall. 

s<  Barton  9.  Barbour  ( 1881 )  104  U.  S.  203,  21   L.  ed.  447. 

120,  26  L.  ed.  672 ;  People's  Bank  r.  Cal-  2  7a  Jerome    t?.    McCarter    (1876)     94 

houn  ( 1880)  102  U.  S.  256,  26  L.  ed.  101 ;  U.  S.  734,  24  L.  ed.  136. 

Foreman  p.  Central  Trust  Co.  (C.  C.  A.;  28  in  re  Tyler   (1893)    149  U.  S.  164, 

1896)    18   C.  C.  A.   321,   71    Fed.    776;  37  L.  ed.  689;  Southern  Express  Co.  r. 

Ixmiarille  Trust  Co.  r.  Cincinnati  (C.  C.  Railroad  Co.  (1878)  99  U.  S.  191,  25  L. 

A.;  1896)  22  C.  C.  A.  334,  76  Fed.  296;  ed.    319;     People's    Bank    o.    Calhoun 

Bi4ge  V.  Hanker  (C.  C.  A.;  1904)  67  C.  (1880)    102  U.  S.   262,  26   L.  ed.    102; 

C.  A.  596,  132  Fed.  609;  Minot  r.  Mastin  Texas  etc.  R.  Co.  r.  Cox  (1892)  145  U. 

CC  C.  A.;  1899)  37  C.  C.  A.  234,  95  Fed.  S.  001,  36  L.  ed.  732;  Taylor  v.  Carryl 

734.  (1857)    20   How.    594,    15  L.    ed.    1031; 

27  Porter  r.  Sabin   (1893)    149  U.  S.  Thompson  v.  Scott   (1876)   4  Dill.  508. 

479,  37  L.  ed.  818;  In  re  Tyler  (1893)  29  Jones  V,  Schlapback  (1896)  81  Fed. 

148  U.  8.  182,  37  L.  ed.  695;  Wiswall  o.  274. 
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capacity  is  primarilj  baaed  on  the  idea  that  the  tmat  estate  is  beiog 
administered  by  the  court  through  the  hands  of  its  reoeiver  and 
consequently  that  this  court  itself  should  hare  the  right  to  adjudicate 
upon  all  claims  pertaining  to  the  trust  It  has  sometimes  been  sup- 
posed that  the  rule  in  question  is  limited  to  situatiosB  where  the  plain- 
tiff seeks  to  strip  the  receiver  of  the  possession  and  control  of  property 
held  by  him  as  receiver.  The  supreme  court,  however,  has  applied 
the  rule  in  a  broader  sense,  and  has  held  that  no  suit  whatever  can  be 
maintained  against  the  receiver  without  leave.'^  It  has  been  said 
that  if  a  stranger  were  permitted  to  maintain  an  independent  suit 
against  the  receiver  without  leave,  he  could,  after  recovering  judg- 
menty  proceed  to  enforce  satisfaction  and  thereby  obtain  advantage 
over  other  claimants.'^ 

§  8678.  A€t  Dons  in  Private  Capaoity* 

Leave  of  the  court  to  sue  its  receiver  is  not  necessary  where  he  has 
done  an  act  entirely  without  the  legitimate  scope  of  the  receivership 
and  has  thereby  rendered  himself  personally  liable.  If  a  reoeiver 
wrongfully  takes  possession  of  the  property  of  another,  having  no 
color  of  right  thereto  as  receiver,  an  action  of  trespass  will  lie  against 
him  without  leave  of  the  court.'* 

§  2679,  Diaoretion  of  Court  in  Oranting  Leave  to  Sue. 

In  passing  upon  an  application  for  leave  to  sue  its  receiver  the 
court  of  equity  exercises  a  sound  judicial  discretion.  The  court  will 
determine  whether  it  is  more  desirable  to  protect  its  receiver  from 
suit  entirely  or  to  allow  him  to  be  sued  in  some  appropriate  form  of 
action  and  in  some  convenient  forum.  Leave  will  not  be  arbitrarily 
denied,  but  only  on  the  ground  of  the  impropriety  or  inconvenience  of 
allowing  the  suit  to  be  maintained.  Of  course  every  person  having 
a  legal  interest  to  protect  is  entitled  to  maintain  some  sort  of  pro- 
ceeding, and  if  he  is  not  allowed  to  sue  independently,  he  is  clearly 
entitled  to  intervene  in  the  receivership  cause  or  to  maintain  an  inde- 
pendent suit  when  the  receivership  has  been  concluded.  All  that  the 
court  of  equity  therefore  has  to  do  is  to  determine  which  course  is 
the  more  desirable  to  pursue;  and  leave  will  be  granted  if  it  appears 
to  be  proper,  but  not  otherwise.'" 

B.^I^^VLa^J^'"''  <188*)   IWU-   Ourranc.  Craig  (1884)  22  Fed.  101.   S« 
»»  Thompson  I    aJ^ff    /i««x    m   tvm.     ^^ton  0.  Barbour  (1881)  104  U.  S.  134, 

«»»  Fed.  ^C^   No    1«Q7«^^^    *   ^*"-   26  L.  ed.  676. 

"  /n  re  Youmt   ^\S^^\  ^  ^    «  "  American  Loan  k  Trust  Co.  r.  C^n- 

^   xoung   (1884)    7  Fed.  866;   tral  Vermont  R.  Co.  (1898)  84  Fed.  W7. 
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A  petition  for  leave  to  sue  a  receiver  will  not  be  granted  where  the 
petition  f  aiLs  to  show  a  good  cause  of  action.^^ 

§  2680.  Leave  to  Sue  Beoeiver  in  Foreign  Court. 

An  order  of  court  granting  general  leave  to  bring  suit  against  a 
receiver  will  usually  be  understood  only  as  authorizing  a  suit  to  be 
brought  against  him  in  the  particular  court  where  the  receivership  is 
pending.^^  But  the  court  appointing  a  receiver  has  power  to  author- 
ize a  suit  to  be  brought  against  him  in  the  court  of  another  jurisdic- 
tion. Such  an  order  does  not  confer  on  the  foreign  court  any  admin- 
istrative power  over  the  receivership  property  or  over  the  receiver,^® 

§  2681.  Order  Granting  Oeneral  Leave  to  Sne. 

Leave  to  sue  the  receiver  may  be  granted  upon  special  application 
of  the  party  desiring  to  institute  suit,  and  at  any  stage  of  the  proceed- 
ings prior  to  the  final  winding  up  of  the  receivership.  But  the  court 
may,  by  a  general  order  granted  at  the  time  of  the  appointment  of 
the  receiver,  give  leave  to  sue  in  general  terms,  thereby  subjecting  the 
receiver  to  liability  to  sued  without  special  leave.*^ 

g  2682.  Conditions  Incident  to  Granting  Leave  to  Sue. 

Upon  granting  leave  to  sue  its  receiver  the  court  may  attach  any 
reasonable  condition  to  the  order,  and  if  necessary,  it  may  modify  or 
revoke  an  order  improvidently  granted.  Where  the  court,  at  the 
time  of  granting  leave,  reserves  the  right  to  determine  upon  the  forum 
in  which  the  suit  may  be  brought,  it  may  subsequently  enjoin  a  pro- 
ceeding in  an  independent  forum  and  restrict  the  plaintiff  to  the 
ri^t  to  institute  a  proceeding  in  the  court  where  the  receivership 
cause  is  pending.^® 

§  2683.  Incidents  of  Suit  against  Beoeiver. 

Independent  suits  brought  against  receivers  must  conform  to  the 
ordinary  principles  governing  legal  procedure.    Thus  an  original  bill 

t4  Jordan  0.  Wells   (1878)   Fed.  Gas.  was  to  the  effect  that  persons  having 

Ko.  7,625.  demands    or    claims  of    any    character 

3S  Palmer  v.  Scriven   (1884)   21  Fed.  against  the  receiver  might  bring  suit 

354;  Harper  v.  Printing-Telegraph  News  thereon    against    the    receiver    ip    any 

(K  (1904)  128  Fed.  970.  court  having  Jurisdiction  in  the  state, 

s<  French  r.  Union  Pac.  B.  <3o.  (1890)  and  without  applying  for  leave. 

02  Fed.  26.  3  8  Buckhannon  etc.  R.  Co.  v.  Davis  (G. 

37 Dow  V,  Memi^iiB  etc.  R.  Co.  (1884)  G.  A.;  1905)  68  C.  C.  A.  84fi,  136  Fed. 

20  Fed.  260,  266.    The  ord«r  in  this  case  707,   (1004)    131  Fad.  11& 
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cannot  be  maintained  against  a  receiver  unless  it  states  a  cause  of 
equitable  cognizance.'*  The  order  granting  leave  to  sue  a  receiver 
is  without  prejudice  to  his  right  to  set  up  any  available  defense,  and 
this  can  be  done  by  plea,  answer,  or  demurrer.^* 

§  S684.  Form  of  Prooeis  against  BeoeiTer. 

A  suit  brought  against  a  receiver  upon  leave  of  the  court  of  appoint- 
ment is  brought  against  him  in  his  capacity  as  receiver,  and  the 
process  should  run  against  him  in  his  individual  name,  followed  bj 
words  descriptive  of  his  official  capacity^^ 

Statutory  Right  to  Sue  Receiver. 

§  2688.  Statute  Allowing  Beeeiver  to  Be  Sued  without  LeaTe. 

The  general  rule  which  disables  all  persons  from  instituting  and 
prosecuting  suits  against  a  receiver,  unless  upon  leave  of  the  court  of 
appointment,  has  been  pretty  effectually  done  away  with  by  the  fol- 
lowing statute. 

Act  of  Aug.  13,  ISSS,  ch.  366,  see.  3:  Ereiy  receiver  or  manager  of  any  property 
appohited  by  any  court  of  the  United  States  may  be  sued  in  respect  of  any  aet  or 
transaction  of  his  in  carrying  on  the  business  connected  with  such  proper^,  with- 
out the  previous  leave  of  the  court  in  which  such  receiver  or  manager  was 
appointed ;  but  such  suit  shall  be  subject  to  the  general  equity  jurisdiction  of  the 
court  in  which  such  receiver  or  manager  was  appointed,  so  far  as  the  same  shall 
be  neoessaiy  to  the  ends  of  justice.^' 


'•Nash  V.  Ingalls  (1S97)  70  Fed.  those  cited  elsewhere  in  this  connection. 
610,  (1900)  41  C.  C.  A.  545,  101  Fed.  Texas  etc.  R.  Co.  r.  Cox  (1892)  145  U. 
645.  S.  593,  36  L.  ed.  829,  12  Sup.  a.  905: 

«•  Davis  p.  Duncan  (1884)  19  Fed.  Eddy  r.  Lafayette  (1896)  163  U.  S.  456, 
477.  41  L.  ed.  225,  16  Sup.  Ct.  1082;  Eddy  v, 

41  See  Frankle  v.  Jackson  (1887)  30  Lafayette  (C.  C.  A.;  1892)  1  C.  C.  A. 
Fed.    398,   401.  441,  49  Fed.  807;  Central  Trust  Co.  r. 

Where  suit  is  to  be  brought  against  St.  T^uis  etc.  B.  Co.  (1889)  40  Fed. 
a  corporation  that  is  in  the  hands  of  a  426;  Missouri  Pacific  R.  Co.  p.  Texu 
receiver,  process  on  the  corporation  Pacific  R.  Co.  (1890)  41  Fed.  311;  Jones 
should  bo  Her%'ed  on  the  receiver,  for  he  r.  The  St.  Nicholas  (1891)  49  Fed.  671; 
represents  it.  State  r.  Port  Royal  etc.  Central  Trust  Co.  r.  Chattanooga  etc 
R.  Co.    (1898)    84   K.d.  G7.  R.  Co.    (1895)   68  Fed.  685;  Statelcr  r. 

4t  25  SUt.  L.  4.36.  This  act  is  amend-  California  Xat.  Bank  (1896)  77  Fed.  43; 
atory  of  the  Act  of  March  3.  1887,  ch.  Wheeler  v.  Smith  (1897)  81  Fed.  319. 
373,  sec.  3,  but  the  changes  thus  made  A  state  statute  authorizing  suits  to 
are    not    of   a   mntorial    character.  be  brought  against  the  receiver  witbont 

The  stutute  conforrinjr  the  right  to  leave  is  not  eflTective  as  regards  suit^ 
sue  receivers  without  loave  has  l»pen  con-  against  receivers  appointed  by  fedcrtl 
sidered  in  a  number  of  cases.  The  fol-  courts.  Hale  o.  Duncan  (1877)  Ftdi 
lowing  are  here  noted   in  addition  to  Cas.  No.  5,914. 
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§  2686.  Hature  of  Cause  on  which  Beceiver  Suable. 

It  will  be  noted  that  the  cause  of  action  upon  which  suit  may  be 
brought  under  this  statute  must  be  one  arising  out  of  the  acts  or  trans- 
actions of  the  receiver  in  conducting  the  receivership.  The  statute 
does  not  extend  to  contracts  and  causes  of  action  originating  before 
the  institution  of  the  receivership,  nor  to  causes  of  action  uncon- 
nected with  the  receivership.*^  The  proving  of  a  counterclaim  or 
set-off  against  a  receiver  is  within  the  spirit  and  meaning  of  the  act 
allowing  receivers  to  be  sued.**  But  a  garnishment  proceeding  is 
not** 

§  2687.  In  What  Court  Suit  ICay  Be  Brought. 

Under  this  statute  an  action  may  be  brought  in  any  court,  state  or 
federal,  having  jurisdiction  of  the  parties  and  of  the  subject-matter. 
The  action  is  not  limited  to  the  court  appointing  the  receiver  or  even 
to  a  federal  court*® 

§  2688.  Limitation  on  Statutory  Bight  to  Sue. 

The  most  important  feature  of  this  statute,  so  far  as  regards  equity 
practice,  is  found  in  the  reservation  contained  in  the  second  clause. 
This  reservation  has  at  least  two  important  effects,  namely,  (1)  it 
prevents  the  creditor  who  is  thus  permitted  to  sue  from  obtaining  any 
undue  advantage  over  other  creditors  and  claimants,  and  (2)  it  pre- 
vents such  creditor  from  depriving  the  receiver,  and  through  the 
receiver,  the  court,  of  the  possession  or  control  of  any  property  in  his 
hands  by  virtue  of  the  receivership.*''^  Land  held  by  a  court  through 
its  receiver  cannot  be  condemned  for  use  under  the  power  of  eminent 
domain,  unless  leave  of  the  court  has  been  obtained  for  the  condem- 
nation proceedings.  The  statute  allowing  receivers  to  be  sued  without 
leave  of  court  in  respect  to  their  official  acts  does  not  apply  here.*® 

" Swope  V.  Vniard    (18W)    61    Fed.  37  L.  ed.  689;  Comer  r.  Felton  (C.  C.  A.: 

417;  Fanners'   Loan  etc.    Co.   r.   Green  1804)  10  C.  C.  A.  28,  61  Fed.  731;  J.  I. 

Bay  etc.   R.  Co.    (1891)    46  Fed.   665;  Case  Plow  Works  r.  Finks   (C.  C.  A.; 

Central  Trust  Co.  r.  East  Tennessee  etc.  1897)  26  C.  C.  A.  46,  81  Fed.  520:  Dill- 

R,Co.  (1894)  59  Fed.  523;  The  Jonas  H.  inf?ham  r.  Hawk    (C.  C.  A.:   1804)    2:{ 

French  (1902)  119  Fed.  462.  L.R.A.    517,  9  C.  C.  A.  101.  60  Fod.  407: 

44  Grant  r.  Buckner  (1898)  172  U.  S.  St.  Louis  Southwestern  R.  (^o.  r.  HI 

232,  43  L.  ed.  430,  19  Sup.  Ct.  163.  brook  (C.  C.  A.;  1806)   19  C.  C.  A.  38."^ 

4 (Central  Trust  Co.  r.  East  Tennes-  73  Fed.  112. 
see  etc.  R.  Co.   (1894)  59  Fed.  523.  4  8Co.ster   r.   Prtikerslmrpr   Hranoh   Xl 

4<McXu]ta  r.  T.rf)chridjfe   (1891)    141  Co.    (1004)    131    F^-d.   115;    Bucklmmion 

U.  S.  327.  35  L.  ed.  796:  Erb  r.  Morasch  etc.  R.  Co.  r.  l)avi«»  (C.  C.  A.;  1005)  6S 

(1900)  177  U.  S.  584.  44  L.  ed.  897.  C.  C,  A.  346,  135  Ted.  707, 

47 /»  re  Tyler  (1893)   149  U.  S.  164, 
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The  provision  that  the  indt  pendent  suit  against  a  receiver  shall  bo 
subject  to  the  general  equity  jurisdiction  of  the  court  in  which  the 
receiver  was  appointed  does  not  make  it  competent  for  the  appointing 
court  to  determine  the  rights  of  persons  who  are  not  before  it  or  sub- 
ject to  its  jurisdiction.** 

§  2688.  When  State  Court  Cannot  Enjoin  Beceiver. 

A  state  court  cannot,  under  this  statute,  enjoin  a  receiver  appointed 
by  a  federal  court  from  carrying  out  the  decree  of  his  court  It  i» 
obvious  that  the  statute  must  be  construed  as  authorizing  suit  against 
the  receiver  only  in  cases  where  he  is  subject  to  some  sort  of  legal 
liability.  The  receiver  manifestly  incurs  no  liability  in  carrying  out 
the  decree  of  the  court,  and  hence  he  is  not  subject  to  suit  at  the 
instance  of  any  one.  Besides,  the  reservation  in  favor  of  the  general 
equity  jurisdiction  of  the  court  of  appointment  operates  to  prevent 
the  maintenance  of  such  a  suit.^^ 

§  2690.  Jorisdiction  of  Suit  by  or  against  Beceiver. 

A  receiver  appointed  by  a  federal  court  derives  his  authority  as 
such  from  the  laws  of  the  United  States,  and  therefore  suits  brought 
by  him  or  against  him  are  maintainable  in  any  federal  court  without 
regard  to  any  other  jurisdictional  fact,  as  for  instance,  without  regard 
to  the  citizenship  of  the  parties.*^* 

§  2691.  Citizenship  of  Beceiver  as  Affecting  Tnrisdiction. 

In  a  suit  brought  by  or  against  a  receiver,  if  the  jurisdiction  of  the 
federal  court  depends  on  diversity  of  citizenship  as  it  may  where  the 
receiver  is  appointed  by  a  state  court,  the  individual  citizenship  of  the 
receiver  is  to  be  considered,  not  the  citizenship  of  the  person  or  corpo- 
ration over  whose  estate  he  has  been  appointed.'^ 

49Texa8etc.  R.  Co.  V.  Johnson  (1894)  Keihl  v.  South  Bend  (0.  C.  A.;  1896) 

151  U.  S.  81,  38  L.  ed.  81.  36  L.R.A.  228,  22  C.  C.  A.  618,  76  Fed. 

60  Royal  Tmst  Co.  v.  Washburn  etc.  921;  Bausman  v.  Denny  (1896)  73  Fed. 

R.  Co.  (1902)   118  Fed.  531,   (C.  C.  A.;  69. 

1906)  71  C.  C.  A.  679,  139  Fed.  865.  eJDavieg  r.  Lathrop  (1882)    12  Fed. 

51  Rouse  r.  Hornsby  (1896)  161  U.  S.  353;    Brisenden  v.  Chamberlain    (1892) 

688,  40   L.  ed.    817,    16  Sup.    Ct.   610;  63  Fed.  307. 
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RECEIVERS  {continued). 

Ancillary  Receivera. 

{  2002.  Oeeasion  for  Institution  of  Ancillary  Reeeiverahlp. 

2003.  When  Ancillary  Receiver  Unnecessary. 

2004.  Jurisdiction  in  Ancillary  Receivership  Proceedings. 
2605.  Who  May  File  Bill  for  Ancillary  Receiver. 

2890.  Decree  in  Principal  Suit  as  Affecting  Proceedings  in  Ancillary  Court. 

2007.  When  Same  Reoeiver  Appointed  as  in  Principal  Cause. 

2608.  Sureties  of  Ancillary  Receiver. 

2600.  Orders  of  Ancillary  Court  as  Conforming  to  Orders  in  Principal  Court. 

2700.  Distinct  Characters  of  Principal  and  Ancillary  Receiver. 

2701.  In  What  Capacity  Receiver  Must  Sue. 

2702.  Receiver  Must  Act  under  Court  Where  Property  Administered. 

2703.  Disposition  of  Assets  by  Ancillary  Court. 

2704.  Exclusiveneaa  of  Jurisdiction  of  Principal  and  Ancillary  Courts. 

2706.  Proper  Spheres  of  Respective  Courts. 
27O0W  Accounting  to  Respective  Courts. 

2707.  Preference  of  Local  Creditors  in  Ancillary  Jurisdiction. 

2708.  Establishment  of  Claims  in  Ancillary  Court. 

2700.  Order  for  Transmission  of  Assets  to  Court  of  Principal  Jurisdiction. 

2710.  Protection  of  Local  Creditors  Having  Claims  against  General  Fund. 

2711.  Effect  of  Discharge  of  Ancillary  Receiver. 

Receiver's  Accounting, 

2712.  Duty  of  Receiver  to  Account. 

2713.  Fdrm  and  Details  of  Account. 

2714.  Vouchers  and  Books  Relating  to  Receivership. 

2716.  Intervals  of  Accounting. 
2710.  Order  for  Accounting. 

2717.  Special  Master  to  Pass  on  Receiver's  Accounts. 

2718.  Notice  of  Receiver's  Accounting. 

2710.  Burden  of  Proof  upon  Receiver's  Accounting. 

2720.  General  Principle  Governing  Allowance  of  Claims. 

2721.  No  Allowance  for  Expenditures  beyond  Scope  of  Receiver's  Authority. 

2722.  Expenditures  in  Part  Beneficial  to  Trust. 

2723.  Expenses  Incurred  at  Request  of  Parties  Entitled. 

2724.  Money  Embezzled  by  Subordinate. 

2726.  When  Losses  Chargeable  to  Receiver — Mismanagement. 
2720.  Allowance  of  Proper  Counsel  Fees. 

2727.  No  Attorney  Fee  for  Duties  Devolving  on  Receiver. 

2728.  Comisel  Fee  of  Intervening  Petitioner. 
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S  2720.  When  Interest  Chargeable  to  Receiver. 

2730.  Submission  of  Draft  Report. 

2731.  Mode  of  Reviewing  Master's  Report  on  Receiver's  Account. 

2732.  Federal  Practice  as  to  Reviewing  Master's  Report. 

2733.  Scope  of  Court's  Review. 

2734.  Reopening  Account. 

2735.  Order  on  Receiver  to  Pay  Debt. 

Ancillary  Receivers. 

§  2692.  Oooasion  for  Institution  of  Ancillary  Beceivenhip. 

In  the  preceding  chapter  we  had  occasion  to  consider  the  peculiar- 
ity of  the  federal  practice  by  which  a  receiver  is  unable  to  sue,  even 
on  the  ground  of  comity,  in  a  court  of  a  foreign  jurisdiction.  It  might 
be  supposed  that  this  rule  would  be  fraught  with  great  inoonvenienoey 
not  to  say  injustice,  in  winding  up  the  affairs  of  corporations  or 
individuals  doing  business  in  different  states  and  having  assets  dis- 
tributed over  a  large  territory.  The  difficulty  is  met,  however,  by  the 
very  convenient  and  satisfactory  practice  of  instituting  ancillary 
receiverships  and  appointing  ancillary  receivers  in  such  foreign  juris- 
dictions where  the  same  becomes  desirable  or  necessary.  The  prac- 
tice of  appointing  ancillary  receivers  is  indeed  one  of  the  striking 
features  of  the  system  built  up  by  the  federal  courts  for  the  adminis- 
tration and  winding  up  of  any  business  in  the  hands  of  a  receiver, 
and  especially  insolvent  corporations.  It  affords  the  only  method  for 
reaching  and  administering  property  or  assets  in  a  jurisdiction  for- 
eign to  that  where  the  receiver  is  originally  appointed.*  The  federal 
courts  will  appoint  ancillary  receivers  in  aid  of  original  receivership 
proooodings  in  state  courts  with  the  same  readiness  as  in  cases  where 
the  original  proceedings  have  been  brought  in  a  federal  court.* 

1  Fowler  r.  Osgood    (C.  C.  A.  1905)  or  impound  aaseta  properly  forming  part 

141  Fed.  20,  4  L.R.A.  (N.8.)  824,  72  G.  of  the  estate  under  administration.    It 

C.  A.  276.  avoids  unseemly  conflicts  of  judicial  au- 

Of  this  system  it  has  been  well  said:  thorify.  It  provides  a  central  tribunal 
"It  works  smoothly  in  practice.  It  ef-  for  the  determination  of  those  questions 
fectively  protects  the  rights  of  possible  of  general  policy  which  must  be  decided 
creditors  m  each  jurisdiction  where  as-  with  reference  to  a  great  system  of  rail- 
sets  are  found,  by  compelling  the  foreign  ways  or  a  great  business  undertaking, 
receiver  to  give  reasonable  security  and  while  leaving  to  local  tribunals  full 
to  submit  himself  to  the  orders  of  the  power  over  questions  of  a  local  nature.** 
local  court  before  removing  assets  which  In  argument.  Great  Western  Min.  Co.  t?. 
may  be  needed  to  meet  the  claims  of  Harris  (1905)  108  U.  S.  572,  573,  40 
domestic  creditors.     It  provides  a  con-  L.  ed.  1167. 

venient  forum  in  which  such  creditors  <  Sands  r.  Greeley  ft  Go.   (0.  C.  A.; 

may  prove  their  claims.    It  enables  the  1808)   88  Fed.    190,    31  C.  G.    A.    424; 

receiver  appointed  by  a  foreign  court,  Shinney  r.    North    American    etc.    Co. 

without  delay  or  publicity  or  unreasona-  (1899)   97  Fed.  9,  11. 

ble  expense,  to  qualify  himself  to  collect  Ancillary  receivers  are  sometimes  ap- 


§§  2698, 2694]         RECEIVERS.  1563 

§  8698.  When  Aneillary  Beoeiver  XTimeoeafaiy. 

An  ancillary  suit  for  the  appointment  of  an  ancillary  receiver  is 
not  necessary  where  the  property  to  be  administered  lies  within  a 
particular  state  but  in  different  federal  districts,  provided  the  court 
of  one  district  has  and  can  exercise  jurisdiction  over  the  property 
of  the  insolvent  throughout  the  entire  state.  Federal  courts  of  differ- 
ent states  are  undoubtedly  foreign  courts  as  to  each  other  in  as  full 
sense  as  are  state  courts  of  different  jurisdictions.  But  a  federal  court 
of  one  district  is  not  a  foreign  court  as  to  another  federal  court  of  the 
same  state.  Federal  courts  are  courts  of  the  whole  state.  Manifestly 
this  is  so  where  by  statute  the  federal  court  of  one  district  is  author- 
ized to  exercise  jurisdiction  over  persons  or  property  in  another  dis- 
trict of  the  same  state  and  where  the  process  of  a  court  can  run  into 
another  district  of  the  same  state.^ 

§  8694.  Jurisdiotion  in  Ancillary  Beoeiverihip  Proceedings. 

Though  the  bill  seeking  the  appointment  of  a  receiver  in  another 
district  than  that  in  which  the  main  receivership  cause  is  pending 
is  commonly  spoken  of  as  an  ancillary  suit,  such  a  proceeding  is  dis* 
tingnished  from  all  other  ancillary  suits  and  proceedings  by  the 
circumstance  that  in  this  case  jurisdiction  is  not  dependent  on  the 
jurisdiction  in  the  main  cause.  The  bill  seeking  the  appointment  of 
an  ancillaiy  receiver  must  therefore  be  framed  as  an  original  bill,  and 
so  far  as  the  power  of  the  ancillary  court  is  brought  into  play  the 
proceeding  is  wholly  independent.  The  proceeding  is  ancillary 
only  in  the  sense  that  it  is  brought  in  aid  of  the  proceedings  in  the 
main  cause.  A  suit  for  an  ancillary  receiver  cannot  be  maintained 
merely  for  the  purpose  of  obtaining  a  ratification  by  the  court  of  one 
jurisdiction  of  what  has  been  done  in  a  court  of  another  jurisdiction.* 
Ancillary  receivership  proceedings  are  usually  conducted  in  a  spirit 
of  comily,  and  with  an  eye  to  the  prevention  of  unnecessary  conflict 
in  the  administration  of  the  trust;  but  in  all  essential  respects  the 
proceedings  in  the  two  respective  causes  rest  upon  their  own  distinct 
basis.^ 

pointed  in  bankruptcy  proceedings.    In  souil  and  its  receiver  are  without  power 

re  John  L.  Nelson  i  Bro.  Co.   (1907).  to  take  possession  of  or  administer  the 

149  Fed.  600;   In  re  Erie  Lumber  Go.  assets  of  the  defendant  companies  in  the 

(1006)  150  Fed.  830.  Western  District  of  the  same  state.  But 

sHom  V,  Fere  Marquette  R.  Co.  (C.  the  question  was  not  fully  considered. 
C.  A.;  1007)  151  Fed.  626.    In  Morrill  r.       *  Mercantile  Trust  Co.  v.  Kanawha  ft 

American  Reserve  Co.  (C.  C.  A.;  1007)  O.  R.  Co.  (1880)  30  Fed.  337. 
151  Fed.  305,  it  was  said  that  the  circuit       s  New  York  etc.  R.  Co.  v.  New  York 

eourt  of  the  Eastern  District  of  Mis-  etc.  R.  Co.  (1803)  58  Fed.  270. 
Eq.  Prac.  Vol.       —08. 
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§  2695.  Who  ICay  FUe  Sill  for  AnoiUaxy  Beceiver. 

The  bill  seeking  the  appointment  of  an  ancillary  receiver  should 
be  brought  either  by  the  party  who  filed  the  bill  in  the  court  of  prin* 
cipal  jurisdiction,  and  at  whose  instance  the  receiver  was  appointedi 
or  by  ionie  other  person  who  seeks  affirmative  relief.  The  original 
receiver  himself  is  not  a  proper  person  to  file  a  bill  in  the  court  of 
ancillary  jurisdiction  asking  for  the  appointment  of  himself  aa 
receiver.  He  is  merely  the  officer  of  the  court  of  his  original  appoint- 
menty  and  he  can  show  no  grievance  and  can  consequently  make  out  no 
case  for  relief,^ 

§  8696.  Decree  in  Prinolpal  Suit  as  AiTeoting  Proeeedings  in  Aneillary 
Court. 

4 

In  applications  for  an  ancillary  receivership  upon  bill  filed  in  a 
court  of  ancillary  jurisdiction^  the  decree  of  the  court  of  primary 
jurisdiction  is  usually  accepted  as  sufficient  evidence  that  a  proper 
case  exists  for  the  appointment  of  a  receiver.  For  instance,  it  will  be 
accepted  as  showing  the  insolvency  of  the  corporation  or  other  person 
over  whose  property  a  receiver  has  been  appointed.  But  the  court 
exercising  ancillary  jurisdiction  must  pass  for  itself  on  the  question 
whether  It  is  proper  and  necessary  to  appoint  an  ancillary  receiver  in 
its  own  jurisdiction.' 

The  propriety  of  the  appointment  of  the  receiver  in  the  court  of 
primary  jurisdiction  cannot  be  collaterally  attacked  in  the  ancil- 
lary proceedings  by  one  not  a  party  to  the  original  suit.^ 

§  2697.  When  Same  Beoeiver  Appointed  as  in  Prinolpal  Cause. 

The  court  in  which  ancillary  proceedings  are  instituted  will 
usually,  as  a  matter  of  comity,  appoint  the  same  person  to  be  receiver 
as  was  appointed  by  the  court  of  principal  jurisdiction.®  Especially 
is  this  desirable  where  the  property  involved  in  the  receivership  is  a 
railroad,  and  it  is  necessary  for  the  whole  system  to  be  operated  under 
one  responsible  head.  It  is  possible  that  circumstances  might  arise 
such  as  would  justify  and  even  require  independent  action  in  the 
appointment  of  receivers  by  the  court  of  ancillary  jurisdictioui  but 

6  Greene  «.  Star  Cash  etc.  Co.  (1900)       9  Bay  State  Gas  Co.  v.  Rogers  (1906) 

99  Fed.  066.  147  Fed.  667 ;  Bayne  0,  Brewer  Potteiy 

7Sandi  V.  Greeley   (C.  C.  A.;  1898)  Co.   (1S97)  82  Fed.  391,  399}  IMlloa  v. 

88  Fed.  132,  31  C.  C.  A.  424.  Oregon  S.  L.  etc  R.  Co«  (1896)  60  Fed. 

a  Shlnney  v.  North  American  Sayings  622. 
etc.  Co.  (1899)  97  Fed.  9. 


§§  2698-2700]  RECEIVERS.  1665 

the  case  woidd  bare  to  be  a  very  tmufiual  one.  A  court  exercising 
ancillaiy  jurisdiction  sbonld,  so  far  as  practicable,  act  with  a  due 
consideration  for  tbe  court  of  primary  jurisdiction.^^ 


§  M88*  Sureties  of  Anoillary 

Upon  appointing  as  ancillary  receiver  one  who  has  already  been 
appointed  receiver  in  the  court  of  principal  jurisdiction,  the  ancil- 
lary court  may  accept  as  his  sureties  bondsmen  who  are  residents 
of  the  state  of  original  jurisdiction.^^ 

§  2699.  Orders  of  Ancillary  Court  as  Conforming  to  Orders  In  Principal 
Court. 

The  decretal  order  of  the  court  of  ancillary  jurisdiction  usually 
expressly  confers  on  the  receiver  the  same  power  and  authority  given 
in  the  decretal  order  of  the  court  of  original  jurisdiction;  *^  and  as 
a  matter  of  comity,  the  court  exercising  ancillary  jurisdiction  will 
conform  all  its  orders  and  decrees,  so  far  as  practicable,  to  those  made 
in  the  court  of  primary  jurisdiction.  This  is  done  to  prevent  the 
embarrassment  that  would  result  from  the  existence  of  inharmonious 
decrees  in  the  different  courts. ^^  But  in  following  the  course  of 
the  court  of  primary  jurisdiction,  the  ancillary  court  will  have  due 
regard  to  any  peculiar  local  conditions  that  may  require  a  different 
dispoaition.  The  rule  of  comity  must  yield  where  substantial  rights 
ate  at  stake.^^  In  conducting  a  cause  in  an  ancillary  jurisdiction  a 
receiver  will  be  held  bound  by  a  condition  imposed  on  him,  in  respect 
to  the  prosecution  of  such  suit,  by  the  court  of  principal  jurisdiction.*' 

§  2700.  Distinct  Characters  of  Principal  and  Ancillary  Seoeiver. 

The  receiver  appointed  by  the  court  of  primary  jurisdiction  is  a 
different  legal  person  from  tbe  receiver  appointed  in  the  court  of 
ancillary  jurisdiction,  and  the  circumstance  that  the  same  individual 
is  appointed  to  both  offices  by  the  respective  courts  does  not  alter  the 
case.  This  separate  and  distinct  character  of  the  receiver  in  his  two 
different  capacities  not  only  holds  in  respect  to  judgments  obtained 
for  debts  and  in  respect  to  the  application  of  property  in  the  hands  of 

10  New  York,  P.  k  O.  R.  Co.  i9.  New  Flour  Milling  Go.  (1901)  112  Fed.  871. 

York  etc.  fi.  Ca  (ISdS)  58  Fed.  ^9.  fiee  Farmers'^  Loan  etc.  Co.  v.  Northern 

li  Taylor  «.  Life  Ass'n  of  America  Pac.  It  Co.  (1896)  7SI  Fed.  ft6. 

(1800)  3  Fed.  4a6.  14  Conklin  v.  U.  S.  Bhipbuilding  Co. 

IS  Bay  State  Gas  Co.  v.  tU)gers  (1906)  (1903)  123  Fed.  913. 

147  Fed.  557.  is  Wheeling  etc.  R.  Co.  V.  Cochran 

IS  Central  Trust  Co.  v.  United  States  (1898)  85  Fed.  flOO* 
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the  receiver  to  the  payment  of  debts,  but  also  in  respect  to  the  manage- 
ment of  the  receivership  property.  It  follows  that  if  receivers  who 
derive  their  authority  from  appointment  by  both  courts  commit  a  tort 
in  one  jurisdiction,  they  can  be  sued  therefor  only  in  their  capacity 
of  receiver  as  derived  from  that  court  and  cannot  be  sued  in  their 
capacity  of  receiver  as  derived  from  the  court  of  the  other  juris- 
diction. But  either  court  will  entertain  a  suit  against  them  for  such 
tort>  if  they  are  sued  in  their  proper  capacity  and  valid  service  can 
be  had. 

Union  Trust  Co.  f>.  Aichiaon  etc.  Oo.  (1898)  87  Fed.  530:  Receivers  appointed 
by  a  court  in  Kansas  committed  a  tort  there  in  the  course  of  operating  the  rail- 
way. The  plaintiff  sued  them  in  a  Massachusetts  court  which  had  appointed  them 
ancillary  receivers  over  property  of  the  same  company  situated  in  that  district. 
It  was  held  that  as  the  tort  was  committed  in  Kansas,  the  receivers  must  be  sued 
in  their  capacity  as  receivers  under  the  decree  of  the  Kansas  court.  But  if  serv- 
ice could  be  had,  the  suit  would  lie  in  the  Massachusetts  court. 

§  2701.  In  What  Capacity  Beceiver  Hnst  Sue. 

Where  the  same  person  is  appointed  receiver  in  a  court  of  princi- 
pal jurisdiction  and  also  in  a  court  of  ancillary  jurisdiction,  he  must, 
when  suing  in  the  latter  court,  sue  in  his  capacity  as  ancillary  receiver ; 
and  if  this  fact  is  not  stated  in  the  bill,  it  will  yet  be  assumed,  in  order 
to  support  the  suit,  that  he  does  sue  as  ancillary  receiver  and  as  an 
officer  of  the  court  of  ancillary  jurisdiction,  and  not  as  a  foreign 
receiver.^*** 

§  2702.  Beceiver  Must  Act  under  Court  Where  Property  Adminiatered. 

A  person  who  is  appointed  receiver  in  a  court  of  principal  juris- 
diction and  is  also  appointed  receiver  of  other  property  belonging 
to  the  same  person  or  company  in  a  court  of  ancillary  jurisdiction 
must  be  careful  not  to  presume  upon  the  jurisdiction  of  the  latter 
court  by  acting  in  such  jurisdiction  under  orders  given  by  the  court 
of  principal  jurisdiction,  for  it  may  well  happen  that  the  court  of 
ancillary  jurisdiction  will  not  so  far  respect  the  order  of  the  court 
of  principal  jurisdiction  as  to  give  the  receiver  the  benefit  of  it.  Thus 
in  a  case  where  the  court  of  principal  jurisdiction  had  given  the 
receiver  authority  to  sell  property  at  private  sale,  the  receiver  made 
such  a  sale  in  the  jurisdiction  of  the  ancillary  court  without  having 
first  obtained  a  ratification  of  this  order  from  the  latter  court.    This 

isa  Sullivan  v.  Sheehan  (1898)  89  Fed.  247. 
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court  refused  to  approve  of  the  sale  and  held  the  receiver  personally 
liable  for  the  loss  thereby  caused.  In  approving  of  the  course  thus 
pursued  by  the  court  of  ancillary  jurisdiction,  Judge  Taft,  in  the 
court  of  appeals,  observed  that  it  is  a  mistake  to  suppose  that  courts 
of  ancillary  jurisdiction  are  bound  to  make  the  same  orders  as  the 
court  of  principal  jurisdiction.  "The  whole  relation  of  the  two 
courts,"  said  he,  "  is  merely  one  of  comity."  And  this  comity  must 
sometimes  yield  to  more  important  considerations  arising  from  local 

conditions.^® 

ft 

§  2708.  Disposition  of  Assets  by  Ancillary  Court. 

Though  the  proceeding  in  which  an  application  is  made  for  the 
appointment  of  a  receiver  in  other  jurisdictions  than  that  of  the  origi- 
nal appointment  is  said  to  be  ancillary,  and  though  the  receiver  thus 
appointed  is  called  an  ancillary  receiver,  it  is  to  be  remembered  that 
in  appointing  such  a  receiver  the  ancillary  court  exercises  its  o\vn 
original  jurisdiction.  The  receiver  appointed  by  the  ancillary  court 
is  its  receiver  and  is  completely  amenable  to  its  control.  It  matters 
not  whether  he  is  called  an  ancillary  receiver  or  merely  a  receiver. 
His  title  to  the  assets  within  the  jurisdiction  is  derived  from  the 
decree  of  the  court  appointing  him,  and  it  does  not  depend  upon  com- 
ity. The  assets  are  thereby  brought  into  the  custody  of  the  particular 
court,  and  are  to  be  disposed  of  by  it  as  equity  and  the  orderly 
administration  of  justice  require.  Its  judgments  and  decrees  in 
respect  to  these  assets  must  be  accepted  as  conclusive  by  all  other 
courts.*'' 

§  27M.  Ezolusiyeness  of  Jurisdiction  of  Principal  and  Ancillary  Courts. 

Where  receivership  proceedings  are  instituted  in  a  court  of  princi- 
pal or  primary  jurisdiction  and  also  in  a  court  of  ancillary  jurisdic- 
tion, the  two  courts  respectively  exercise,  with  respect  to  each  other, 
an  exclusive  jurisdiction  over  the  property  and  subject-matter  within 
their  respective  spheres.  Each  operates  independently  of  the  other. 
The  decree  in  the  court  of  primary  jurisdiction  is  binding  on  the 
court  of  ancillary  jurisdiction  so  far  as  relates  to  the  administration 
of  assets  properly  within  the  jurisdiction  of  the  primary  court,  and 
the  decree  of  the  court  of  ancillary  jurisdiction  is  binding  on  the 
primary  court  so  far  as  relates  to  the  administration  of  assets  properly 

i«  Kirker  v.  Owings  (C.  C.  A.;  1800)  i7  Sands  v.  Greeley  (C.  C.  A.;  1898) 
98  Fed.  400,  SO  C.  C.  A.  132.  88  Fed.  130,  31  C.  C.  A.  424. 
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within  the  juriBdiction  of  the  court  making  the  decree.  Furthermore, 
it  has  been  held,  that  even  though  a  federal  court  of  one  state  acquires 
jurisdietion,  by  a  voluntary  submission  of  the  defendant,  over  the 
administration  of  assets  in  another  state,  the  subsequent  institution 
of  proceedings  in  that  other  state  whereby  the  property  or  estate  In 
controversy  is  taken  into  possession  by  the  courts  of  the  latter,  destroys 
the  jurisdiction  of  the  court  that  had  already  acquired  jurisdiction  by 
submission  oi  the  defendant.  The  moment  proceedings  are  com- 
menced and  the  assets  are  taken  injto  the  possession  of  the  tribunal 
where  they  are  situated,  that  moment  the  party  whose  estate  is  thus 
seized  loses  power  to  Mud  the  estate  (n  tlie  eettrt  «f  the  ether  etftte, 

either  vQlyotmly  or  \)j  mhmttix^  hm^elf  to  tbe  jwi^dictkai  oi  the 
oourt.^® 

g  fi708.  Froper  Spheres  of  Sespeetire  Ootirts. 

In  settling  receivership  affairs  in  different  juri^dictipna  and  in. 
passing  the  accounts  of  the  receiver,  the  directions  oi  the  primary 
court  will  control  in  all  matters  pertaining  to  the  general  adnainiatr^- 
tion  of  the  trust,  and  the  directions  of  the  court  of  anpiUary  jurisdic- 
tion will  control  in  all  matteri?  of  loc4l  administration,  Thus  the 
determination  of  local  tai:  liens  and  the  question  S3  to  whiit  shall  be 
done  T(^ith  personal  property  within  the  jurisdiction  of  the  anaillary 
court  mi  encumbei^d  with  a  local  lien  are  matters  of  lociU  adminis- 
tration. Even  in  matters  pertaining  to  loe^l  affairs  the  court  of 
primary  jurisdiction  will  sometimes  feel  justified  in  expressintf  an 

opinion,  relying  upon  the  local  court  to  conform  its  proceeding  there- 
with as  a  matter  of  comity  if  such  course  commends  itself  to  the  dis- 
cretion of  the  local  court,**    All  mQtions  relating  to  nwtterp  that 

have  originated  in  the  court  of  ancillary  jurisdiction  should  be  deter- 
mined in  that  court.**  General  ereditors  should  intervene  by  petition 
in  the  eouit  of  primary  jurisdietion,  and  net  in  the  court  of  andllary 
jurisdiction.** 

M  Beroplds  V.  SMcton  (IMl)  140  U.  0.  A.f  1901)  lie  Fed.  237,  M  G.  O.  A. 

S,  m,  ^U  H,  4W,  n  feup.  Ct,  773,  8U, 

The  procaedings  in  the  two  different  ^^  Jones  v.  Central  Trust  Co.  (C.  C. 
jurMietioiw  am  mtiiviy  diwUnet,  anul  A.$  it06)  79  Fed.  MS,  10  G.  C.  A.  0ea. 
the  repeiyer  in  one  Jun3diction  has  no  W^ene  receiver's  pertJOniates  ba4  l>eeQ 
right  to  interfere  witli  the  proceedings  issued  by  a  court  exercising  ancillary 
in  the  oth^  eovrt.  Joknaan  v,  Soutiieni  Juriedictjon,  the  court  of  priiwipal  jurifli- 
Biiildlpg  etc,  Asb'h  (1399  99  Fe4*  ^46»  diction  left  to  th^  former  court  U>b  p»at- 
((49.  ter  of  determining  the  amount  of  those 

19  Fletcher  v.  Harney  Peak  etc.  Co.  certificates  and  ordering  their  final  pay- 

( ia97 )  H  Fed.  ^,  1^60  V^  order  of  the  mmK    I>o6  V,  ^orfkwBfitfiTn  CVM  etc. 

court  assuming  apelljar^  jiiru4ictio|i  iu  Co.  (1896)  78  Fed.  9^. 

Baltimore  etc.  R.  Co.  v.  Freeman   <C«       si  Central  Trust  Cb.  o.  Bast  Tensfls* 
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§  8708t  Aooonnting  to  Bespective  Courts. 

Beceivers  who  have  heen  appointed  such  in  a  court  of  principal  or 
primary  jurisdiction  and  also  in  courts  of  ancillary  jurisdiction 
9liould  report  and  account  to  the  former  court  in  respect  of  all  acts 
pertaining  to  their  general  management  and  administration  of  the 
trust**  It  is  the  duty  of  an  ancillary  receiver,  under  the  orders  of  his 
court,  to  account  with  and  remit  to  the  receivers  in  the  original  juris- 
diction all  funds  and  assets  in  his  hands.*' 

§  2707.  Preference  of  Local  Creditors  in  Ancillary  Jurisdiction. 

After  a  court  appointing  an  ancillary  receiver  has  gathered  the 
assets  within  its  jurisdiction,  the  question  whether  those  assets  shall 
be  distributed  for  the  satisfaction  of  local  creditors  by  the  court  itself 
or  whether  they  shall  be  transmitted  to  the  court  of  primary  jurisdic- 
tion for  equal  distribution  to  all  creditors  by  that  court  depends  on 
the  nature  of  the  claims  held  by  the  local  creditors  and  also  partly 
upon  the  discretion  of  the  court  having  control  of  those  assets.  In 
this  connection  it  may  be  noted  that  the  federal  courts  are  not  gov- 
erned by  local  considerations,  but  they  attempt  to  treat  all  creditors 
alike  regardless  of  their  citizenship.  Undoubtedly  the  federal  courts 
are,  for  certain  purposes,  courts  of  the  state  wherein  they  sit,  but  in 
a  larger  sense  they  are  courts  of  the  whole  country.  The  very  cir- 
cumstance that  the  federal  courts  have  been  given  jurisdiction  over 
controversies  between  citizens  of  different  states  is  recognition  of  this 
broader  notion  of  federal  justice,  and  evinces  a  fear  that  the  state 
courts  may  sometimes  be  inclined  to  protect  their  own  citizens  at  the 
expense  of  citizens  of  other  states.  But  il  the  states  may  be  expected 
to  be  thus  local  and  provincial,  it  is  not  so  with  the  federal  courts. 
Here  the  citizens  of  the  different  states  are  not  to  be  treated  as  for- 
eigners with  respect  to  each  other,  and  non-residence  is  not  to  be 
considered  in  weighing  equities  as  between  different  litigants.** 

If  local  creditors  have  preferred  claims  that  constitute  a  prior 
lien  on  the  assets,  it  is  everywhere  recognized  as  proper  that  those 
claims  should  be  first  paid  out  of  the  assets  gathered  by  the  court  of 

see,  V.  ft  G.  R.  Go.  (18S6)  SO  Fed.  895.  S8  Central  R.  &  Banking  Co.  v,  Fai'- 
But  see  Central  Trust  Co.  v.  East  Tenn.  mers'  Loan  etc.  Co.  (1902)  113  Fed.  405. 
etc.  R.  Cck  (1W^>  69  Fed.  65S,  >«  See  Hammond,  J,  in  T^jlor  t>«  Life 

ssAme9   o.  Railroad  Co.    (1S94)    60  Asso.  (18S0)  3  Fed.  465. 
Fed.  966;  Central  etc.  Co.  i>.  Farmers' 
etc  Co.  (1902)  113  Fed.  412. 
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ancillary  jurisdiction.  Indeed  the  whole  system  of  ancillary  receiver- 
ships has  in  a  measure  resulted  from  the  recognition  of  the  idea  that 
assets  should  not  be  administered  by  a  court  of  another  jurisdiction 
until  local  claimants  are  satisfied.  But  if  the  local  creditors  are  on 
the  footing  of  general  creditors  and  have  no  priority  of  lien,  it  is 
recognized  as  being  within  the  discretion  of  the  court,  before  satisfy- 
ing those  creditors,  to  transmit  the  assets  to  the  court  of  primary 
jurisdiction  to  be  there  distributed  pro  rata  to  all  creditors  of  the 
same  class.  This  results  in  equality  among  creditors  of  the  same 
class,  and  equality  is  equity.  The  federal  courts  make  no  distinc- 
tion between  foreign  and  domestic  creditors  when  their  claims  are  of 
equal  validity.^' 

Sands  v,  Greeley  (C.  C.  A.;  1898)  88  Fed.  131,  31  C.  C.  A.  424:  In  a  cas« 
where  the  circuit  court  of  appeals  approved  the  action  of  the  lower  court  in  trana^ 
mitting  assets  gathered  in  New  York  to  the  court  of  primary  jurisdiction  in  Con 
necticut  for  general  distribution  there,  without  first  satisfying  the  claims  of  local 
creditors  who  had  no  priority  of  lien,  it  was  insisted  for  the  local  creditors  thai 
the  assets  collected  by  the  New  York  court  were  primarily  subject  to  the  claims 
of  its  citizens  and  should  not  be  surrendered  until  those  claims  were  satisfied. 

The  court  observed  that  there  are  some  expressions  in  the  text-books,  and  even 
in  the  opinions  of  some  of  the  courts,  which  sanction  this  contention,  but  that  an 
examination  of  the  cases  would  show  that  the  broad  proposition  insisted  upon  had 
never  been  ruled.  What  has  been  actually  decided  is  that  the  courts  of  one  state 
will  not  recognize  the  title  of  a  foreign  receiver  to  the  prejudice  of  its  own  citi- 
zens who  have  fairly  acquired  title  to  the  assets  either  by  purchase,  attachment, 
or  other  legal  process,  or  whose  claims  are  entitled  to  priority  as  equitable  liens. 

§  2708.  Establishment  of  Claims  in  Ancillary  Court. 

An  order  of  a  court  exercising  ancillary  jurisdiction  in  a  receiver- 
ship proceeding  whereby  it  undertakes  to  draw  and  reserve  to  itself 
jurisdiction  to  settle  and  determine  the  claims  and  demands  against 
the  receiver  held  by  citizens  of  the  particular  district,  is  effective 
to  the  extent  that  it  authorizes  the  filing  of  intervening  petitions  in 
that  cause  by  local  creditors  for  the  purpose  of  establishing  their 
claims.  But  it  will  not  justify  an  independent  suit  at  law  instituted 
against  the  receiver  without  service  of  process.^® 

§  2709,  Order  for  Transmission  of  Assets  to  Court  of  Principal  Tnris- 
diotion. 

The  order  for  the  transmission  of  assets  to  the  domiciliary  court., 
or  court  of  principal  jurisdiction,  may  be  made  by  the  court  itself  on 

85  Smith  V.  TagKart  (C.  C.  A.;  1898)  C.  A.;  1901)  112  Fed.  237,  50  C.  C.  A. 
87  Fed.  94,  30  C.^.  A.  563.  211. 

s<  Baltimore  etc.  Co.  v.  Freeman  (C. 
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its  own  motion  or  on  the  application  of  any  party  to  the  ancillary 
suit.  Furthermore,  the  receiver  appointed  by  the  domiciliary  court 
may  file  an  intervening  petition  in  the  ancillary  court  asking  that 
the  fund  to  be  distributed  be  turned  over  to  him.^^ 


§  2710.  Proteetion  of  Local  Crediton  Haying  Claims  against  General 
Fund. 

Where  the  assets  collected  by  an  ancillary  receiver  are  transmitted 
under  the  order  of  his  court  to  the  court  of  primary  jurisdiction  for 
distribution  among  the  general  unsecured  creditors,  the  court  so  trans- 
mitting these  assets  should  see  to  it  that  the  claims  of  the  local  credit* 
ors  who  are  entitled  to  share  in  that  general  fund  will  be  recognized 
and  allowed  by  the  court  of  primary  jurisdiction  and  provision  should 
be  made  for  securing  them  equality  in  the  general  distribution.  There 
is  no  hard  and  fast  rule,  however,  to  control  the  court  in  this  respect. 
It  will  generally  be  enough  for  the  ancillary  court  to  adjudicfite  and 
determine  the  claims  of  local  creditors  so  that  they  will  not  have  to 
prove  them  again  in  the  court  of  primary  jurisdiction.  ISo  court 
exercising  primary  jurisdiction  would  presumably  be  guilty  of  bad 
faith  in  accepting  assets  from  a  court  of  ancillary  jurisdiction  and 
then  discriminating  in  any  way  against  the  creditors  whose  claims 
have  been  allowed  by  the  ancillary  court.^®  In  one  case  the  ancillary 
court  observed  that  it  was  to  be  presumed  that  the  domiciliary  court, 
or  court  of  primary  jurisdiction,  would  make  such  a  distribution  as 
ought  to  be  made,  and  it  consequently  refused  to  require  any  pledge 
to  be  given,  in  regard  to  the  method  of  distribution,  as  a  condition 
precedent  to  the  transmission  of  assets.'® 

§  2711.  Effect  of  Discharge  of  Ancillary  Beceiver. 

After.an  ancillary  receiver  has  been  discharged  from  further  power 
and  responsibility  by  the  court  that  appointed  him,  a  decree  rendered 
against  him  a^  receiver  is  without  effect.  The  circumstance  that  this 
loss  of  representative  authority  on  his  part  has  not  been  called  to  the 
attention  of  the  court,  does  not  strengthen  the  validity  of  the  pro* 
oeedings.'^ 


17  Smith  9.  Taggart  (C.  C.  A.;  1806)  >»  Smith  v.  Taggart  (C.  C.  A.;  1806) 

87  Fed.  04,  30  C.  C.  A.  663.     Compare  S7  Fed.  04,  30  G.  C.  A.  563. 

Failer  r.  Talbee  (1803)  55  Fed.  802.  so  ReynoldB  v,  Stockton  (1801)  140  U. 

Si  Sands  v.  Greeley  (C.  G.  A.;  1808)  S.  264,  35  L.  ed.  464,  11  Sup.  Gt.  773. 

88  Fed.  133,  31  G.  G.  A.  424. 
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B^^et^t  Aecwmiing. 

§  8718.  Ovty  of  B«o«itir  to  AMout 

One  of  the  most  explicit  duties  of  the  reeeiyef  is  that  of  rendering 
an  account  of  his  stewardship  to  the  court  of  his  appointment  This 
ia  required  not  only  beoauae  the  reeeiTer  ia  an  officer  of  the  court  vA 
because  a  formal  accounting  is  necessary  before  the  oourt  can  proceed 
to  wind  up  the  trust,  but  because  it  is  desirable  that  all  the  parties 
in  interest  should  from  time  to  time  be  able  to  ascertain  the  facta  pe^ 
taining  to  the  administration  of  the  receivership.  The  duty  of  tbe 
receiver  to  account  ia  limited  to  the  court  of  his  appointment  This 
rule  applies  alike  as  between  state  and  federal  ootuts  and  bettreen 
the  different  federal  courts^  An  original  bill  will  not  lie  in  one 
court  to  compel  an  accounting  by  a  receiver  appointed  by  anothfr 
court.'* 

§  8718.  Form  and  Betaib  of  Aooout 

The  receiver's  aeoount  should  specify  in  detail  the  state  of  the  prop- 
erty when  be  received  it,  and  any  changes  that  have  since  taken 
place.  His  receipts  and  disbursements  should  be  set  forth  in  schedule 
as  specifically  as  possible.'^  If  a  receiver  who  ia  part  owner  of  the 
property  held  by  him  as  receiver  receives  rent  on  the  whole,  he  miwt 
duly  account  for  such  part  of  the  rent  as  represents  inecnne  from  the 
property  owned  by  the  others.** 

§  8714.  Youchers  and  Booka  Relating  to  Seoeiverdilp. 

As  the  receiver  is  bound  to  account  to  his  court  in  respect  to  all  his 
receipts  and  disbursements,  he  should  always  take  pains  to  condnct 
his  business  in  such  way  and  according  to  such  methods  as  wiU  make 
it  possible  for  him  to  present  an  intelligible  statement  He  should 
preserve  vouchers  of  all  his  transactional  and  if  his  business  is  at  all 
complicated,  he  should  have  his  books  kept  in  such  a  wi^  that  a  person 
skilled  in  bookkeeping  can  at  any  time  ascertain  the  ezaot  state  of 
affairs.  The  penalty  of  failing  to  keep  the  affairs  of  the  receivership 
in  this  way  is  that  the  receiver  may  be  deprived  of  compenaatioo^'^ 

liGoiklinff  9.  Butler  (186$)  4  Bias.  S4  Brvnan  v.  Fanners'  Lo«n  Qtc.  04). 

a2,  Fed.  CaSTNo.  3,100.  (C  C\  A.;  IW)  81  C  C  A.  6H  IW 

w  3  0UI.  Ch.  Pr.  450,  Ped.  la,  fSL 
««  /n  re  AlUn  (1881)  8  F«d,  703. 
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§  VlVk  ZatervaU  of  AocoTOLting, 

According  to  the  practice  of  the  English  chancery  the  receiver 
was  required  to  account  annually ;  ^*  but  in  this  country  the  period 
within  which  he  should  account  is  usually  determined  by  an  order  of 
oourt  mado  at  the  time  of  the  appointment  or  later,  or  by  local  rule 
fixing  the  intervals  at  which  the  receiver's  accounts  should  be  ren- 
derei«» 

§  S716.  Order  for  AcoQuitiJig. 

If  a  receiver  does  not  bring  in  his  account  within  thf  timo  limits, 
a  speeifie  order  can  be  obtained  against  hin,  at  the  instance  of  any 
interested  party,  requiring  him  to  proceed  with  the  accounting,  and 
if  he  fails  to  do  so  upon  such  an  order,  he  can  be  committed  for  eon- 
tempt.*^  A  delinquent  receiver  is  a^^  subject  to  be  deprived  of  his 
compensation  on  account  of  his  failure  to  aeeount.'^ 

§  2717.  Spedil  Katter  to  Pus  on  Beotiver's  Aooonnts. 

In  the  English  ohaneery  the  receiver  regularly  accounted  to  the 
master.  In  the  federal  courts  it  would  be  an  unobjectionable  prac- 
tice for  the  court  itself  to  pass  on  the  receiver's  account  and  approve 
them  where  they  are  found  correct ;  but  inasmuch  as  the  aooounts  of 
the  receiver  are  often  complicated  and  eictenslve^  the  usual  practice  is 
for  the  court  to  appoint  a  special  master  to  take  the  receiver's 
accounts,  unless  there  is  already  a  standing  master  to  whom  the  mat- 
ter may  be  referred.  A  master  so  appointed  exercises  a  somewhat 
different  function  from  that  exercised  by  a  master  who  is  appointed  to 
report  upon  a  matter  referred  to  him  for  his  own  investigation,  or 
who  is  authorised  to  take  and  state  an  account  himself.  In  reporting 
on  the  receiver's  account  a  master  acts  as  a  sort  of  vice^hancellor, 
and  he  fulfils  a  judicial  rather  than  s  ministerial  function*^^ 

§  8718.  Votioe  of  Booeiver's  Aeoonnting. 

An  persons  interested  in  the  account  should  be  notified  of  the  time 
and  place  of  hearing,  whether  it  be  before  the  court  or  before  a 

ti  1  Smith,  Gh,  Pr.  (24  ed.)  639.  chancery    he   was    allowed    four   days 

>•  For  mle  of  Clrcnit  Court  for  Bast-  within  which  to  bring  his  account  after 

era  Di«trict  of  Louisiana  in  regard  to  an  order  to  do  so.    3  Dan.  Ch.  Pr.  460. 

quarterly  accounting  of  railroad  receiv-  ss  l  Smith,  Ch.  Pr.  (2d  ed.)  645. 

ere,  see  ruk  adopted  \jsf  that  court  on  ••  Cowdr^  v.  Railroad  Co.  (1870)  1 

June  21,  1895.  WoodQ  334, 

t7^jr  the  praetfee  of  the  lhi(|^Uah 
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master.    But  it  is  sufficient  \vhere  notice  is  given  to  the  solicitois  of 
such  interested  parties.^^ 

§  2719.  Burden  of  Proof  upon  SeceiTer't  Aooonnting. 

In  passing  upon  the  accounts  of  a  receiver  the  burden  is  on  him  to 
justify  the  account  of  his  disbursements.  To  this  end  he  should  pro- 
«Iuw  proper  vouchers  for  money  paid  out  by  him.  Even  the  pay  roll 
should  l)e  vouched.  But  in  a  case  where  master  had  passed  a  pay 
roll  account  without  proper  vouchers  or  verification,  the  court  did  not 
disturb  the  account  on  that  ground,  and  disposed  of  the  cause  on 
other  points.^*  A  receiver  whose  accounts  are  lacking  in  detail  will 
not  be  required  to  make  a  more  satisfactory  account  and  produce  fur- 
ther vouchers,  where  the  court  can  see  that  fraud  is  not  imputable  Xo 
him  and  the  person  insisting  on  a  more  detailed  showing  has  been 
foreclosed  of  all  interest  in  the  fund.^' 

§  2720.  Oeneral  Principle  Ooveming  Allowance  of  Claimi. 

In  passing  on  the  accounts  of  a  receiver  and  in  determining  what 
items  should  be  allowed  or  disallowed  reference  should  be  had  to  the 
discretion  conceded  to  the  receiver  in  the  administration  of  his  trust 
as  well  as  the  extent  of  authority  specially  conferred  on  him  by  the 
court  In  regard  to  railroad  receivers  it  has  been  held  that  all  outlays 
made  by  the  receiver  in  good  faith,  in  the  ordinary  course  of  business, 
and  with  a  view  to  advance  and  promote  the  business  of  the  road,  and 
to  render  it  profitable  and  successful,  should  be  allowed.  His  duties 
and  the  discretion  with  which  he  is  invested  are  very  di£Ferent  from 
those  of  a  passive  receiver,  appointed  merely  to  collect  and  hold 
moneys  due  on  prior  transactions,  or  rents  accruing  from  houses  and 
lands.  To  such  outlays  in  ordinary  course  may  properly  be  referred 
not  only  the  keeping  of  the  road,  buildings,  and  rolling  stock,  in 
repair,  but  also  the  providing  of  such  additional  acconmiodations  and 
instrumentalities  as  the  necessities  of  the  business  may  require, 
always  referring  to  the  court  for  advice  and  authority  in  any  matter 
of  importance  that  may  involve  a  considerable  outlay  of  money.*' 

40Cowdrey  r.  Railroad  Oo.  (1870)  1  lowed  which  ooiiBisted  of  a  chai^  for 

Woods  333,  Fed.  Gas.  No.  3,298.  advertising  the  facilities  and  aooommo- 

41  Guttenon  r.  Lebanon  Iron  etc  Co.  dations  of  the  road  in  a  local  newspaper. 

(1907)  151  Fed.  72.  The  advertisement  contained  a  favorsble 

4S  Lafayette  County  v.  Neely  (1884)  reference  to  a  local  firm  as  being  proper 

21  Fed.  738,  745.  persons  to  facilitate  the  forwardmg  of 

4>Cowdrey  r.  Railroad  Co.   (1870)*  1  freight    The  receiver  was  not  in  f^ 

Woods  336,  Fed.  Cas.  No.  3,293.    In  this  interested  in  the  business  of  this  firm, 

case  an  item  of  expenditure  was  disal-  but  his  name  was  used  in  the  firm  style 
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Traveling  expenses  of  a  receiver  incurred  in  going  back  and  forth 
between  his  residence  and  the  railway  property  over  which  he  is 
receiver  and  also  in  traveling  to  other  places  in  the  interest  of  the 
property  in  his  custody  are  properly  allowed  to  him  in  final  settle- 
ment.** 

§  2721.  Ho  Allowance  for  Expenditures  beyond  Scope  of  Beceiver'8 
Authority. 

A  receiver  will  not  be  permitted  to  charge  an  expenditure  incurred 
in  respect  to  a  matter  not  within  the  scope  of  his  duty,  though  the 
money  may  have  been  expended  with  a  view  to  protecting  the  property. 
Thus  where  a  receiver  had  spent  money  in  defeating  a  proposed 
mimicipal  subsidy  in  aid  of  the  construction  of  a  railroad  parallel 
with  the  one  in  his  hands,  the  item  was  disaUowed.  The  circum- 
stance that  the  proposed  road,  if  constructed,  might  have  diminished 
the  future  earnings  of  the  road  in  the  hands  of  the  receiver  did  not 
make  it  a  part  of  the  receiver's  duty  to  oppose  the  building  of  the 
competitive  line.**^  A  receiver  should  not  be  allowed  for  payments 
made  for  office  rent  in  a  distant  city  vhere  the  lease  was  not  sanc- 
tioned by  the  court.  But  if  no  exception  is  taken  to  the  allowance  of 
such  a  claim,  the  appellate  court  will  not  strike  it  out.*^ 

§  2722.  Expenditures  in  Part  JSenefioial  to  Trust. 

Unnecessary  expenses  or  expenses  that  are  not  incurred  for  the 
sole  benefit  of  the  trust  should  not  as  a  whole  be  allowed  to  a  receiver. 
But  if  it  appears  that  a  separable  part  of  the  claim  represents  a 
valid  charge  against  the  receivership,  it  may  be  allowed.*'^ 

§  2723.  Expenses  Incurred  at  Bequest  of  Parties  Entitled. 

Parties  entitled  to  the  proceeds  of  a  receivership  are  estopped  from 
questioning  the  right  of  the  receiver  to  be  reimbursed  for  expenses 
incurred  at  their  request,  even  though  such  expenses  are  incurred  in 

wiih  his  oonfleiit.    It  was  held  that  an  covering   payments    for   goods   lost    in 
advertisement  whose  object,  in  whole  or  transportation  and  damase  done  to  prop- 
in  part,  was  the  promotion  of  the  inter-  erty  while  the  road  was  In  the  hands  of 
eats  of  that  firm  should  not  be  paid  for  the  receiver. 
out  of  the  receivership  funds.  4<  Braman  v.  Farmers'  Loan  etc.  Go. 

44 Northern  Alabama  R.  Co.  v.  Hop-  (C.  C.  A.;  1002)    51  C.  C.  A.  644,  114 

Idna  (a  O.  A.;  1S98)   87  Fed.  505,  31  Fed.  21. 

C.  G.  A.  04.  ^^  Braman  r.  Farmers'  Loan  etc.  Co. 

4SCowdr^  V.  Galveston  etc.  R.  Co.  (C.  G.  A.;   1902)   51  C.  C.  A.  644,  114 

(1876)  93  U.  8.  352,  23  L.  ed.  050.    But  Fed.  21. 
in  the  same  case,  it^ns  were  allowed 
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oonneotion  with  an  enterprise  that  is,  strictly  speaking,  outude  the 
scope  of  the  receiver's  duties.^^ 

§  S784.  Money  Smbenled  by  Snbeidinate. 

The  receiver  cannot  be  allowed  credit  for  money  stolen  or  em- 
bezzled by  his  own  clerk  or  employee.  Having  authority  to  eiiq)loj 
assistance  and  being  allowed  proper  smns  for  the  compensation  of 
the  same^  he  becomes  responsible  for  the  wrongful  acts  done  by  lus 
clerks,  assistants,  or  employees.^^ 

§  8785*  When  losses  Chargeable  to  BoodTeiu- Kiimanigeiaeiii 

A  receiver  who  by  his  mismanagement  allows  an  asset  belonging  to 
the  trust  to  pass  into  the  hands  of  an  irresponsible  person  whereby 
the  assets  in  his  hands  are  depleted,  will,  on  settlement,  be  diarged 
with  the  loss.  But  any  property  or  security  that  he  may  have  obtained 
for  the  lost  assets  will  be  allowed  for.*®  If  a  receiver  improvidently 
squanders  the  fund  or  disposes  of  the  property  without  precedent 
authority  and  for  an  inadequate  consideration  he  will  be  charged  with 
its  value,  A  failure  fully  to  explain  how  diminution  of  the  fund 
took  place  is  sufficient  to  charge  him  with  the  loss.*^  An  instructive 
case  as  to  the  conditions  under  which  managing  receivers  may  be 
held  personally  liable  as  for  mismanagement  of  their  trust,  on  account 
of  losses  incurred  in  keeping  the  business  going  and  for  improper 
diversion  of  funds,  is  presented  in  the  case  next  stated. 

Qutterton  v,  Lebanon  Iron  etc.  Co.  (1907)  161  Fed.  72 1  A  bill  for  a  msiiagiiig 
receivership  of  a  steel  plant  was  filed  for  the  purpose  rather  of  hindering  lien 
creditors  than  for  winding  the  business  up.  The  answer  of  the  company  admitted 
the  allegations  of  the  bill  and  the  receivers  were  appointed.  The  business  ran 
sixty  thousand  dollars  behind  in  eleven  months.  Meanwhile  the  receivers  had 
paid  out  large  sums  of  money  on  claims  that  did  not  represent  a  first  lien  on  the 
property.  Tliese  payments  were  made  upon  an  order  of  the  courts  it  is  true,  but 
in  their  application  for  the  order  the  receivers  had  represented  that  they  were  in 
funds  when  in  fact  they  were  not.  It  was  held  that  for  these  payments  the 
n*coivers  should  be  held  personally  liable.  Had  the  real  facts  been  stated  th<! 
order  to  pay  would  not  have  been  made.  They  were  also  held  guilty  of  mismsfl* 
nf(f*ment  of  the  business  in  not  learning  that  the  business  was  being  conducted  at 
a  loss,  when  the  same  could  have  been  easily  ascertained. 

48  Northern  Alabama  R.  Co.  r.  Hop-  SOMorehead  v.  Striker  (1904)  132 
kins   (C.  C.  A.;  1898)   87  Fed.  605,  31    Fed.  943. 

C.  C.  A.  94.  •!  Kirker  r.  Owings  (C.  C.  A«|  1889) 

49  Ounn  r.  Ewan  (C.  C.  A.;  1899)  35  39  C.  C.  A.  132,  98  Fed.  499. 
C.  C.  A.  213,  93  Fed,  80. 
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I  87S6L  Allowanoe  of  Proper  Counsel  Fees. 

The  receiver  has  implied  authority  when  proper  occasion  arises  to 
obtain  legal  counsel^  and  the  reasonable  fees  of  such  counsel  are 
among  the  items  commonly  allowed  in  settling  the  accounts  of  the 
master.  The  allowance  of  such  fees  is  not  made  to  the  counsel 
directly  but  to  the  receiver.  The  counsel  himself  has  no  cause  of 
action^  but  the  allowance  is  to  the  receiver  to  enable  him  to  give  the 
necessary  compensation  to  counsel.^*  The  receivership  fund  is  not 
chargeable  with  counsel  fees  for  service  rendered  in  an  effort  to 
deplete  the  f und^  nor  can  a  claim  be  allowed  that  is  pairtly  made  up  of 
such  a  charge.  "  The  receiver  should  not  pay  counsel  to  work  for 
their  own  interest  against  his  as  receiver,  nor  to  work  both  ways.^^** 

A  receiver  will  not  be  allowed  an  item  for  counsel  fees  where  it 
appears  that  the  expenditure  was  made  for  the  maintenance  of  hi^i 
individual  rights  as  against  the  others  represented  by  the  receivership 
and  not  in  the  assertion  of  rights  belonging  to  the  receivership.^^ 


§  2787.  Vo  Attorney  Fee  for  Duties  Devolving  on  Beoeiver. 

Attorneys'  fees  will  not  be  allowed  to  a  receiver  where  there  was 
no  particular  need  for  legal  services  and  the  duties  performed  by  the 
attorney  were  such  as  devolved  by  law  on  the  receiver  himself.  Thus 
one  of  the  first  duties  of  a  receiver  is  to  keep  an  account  of  his 
receipts  and  disbursements  and  to  present  to  the  court  an  orderly 
statement  of  these  as  well  as  a  simple  narrative  of  his  acts  as  receiver. 
The  making  of  such  a  report  does  not  require  technical  legal  skill, 
and  hence  if  the  receiver  employs  a  lawyer  to  make  up  his  report  he 
is  merely  hiring  another  to  do  something  he  is  legally  bound  to  do 
himself.  Therefore  he  will  not  be  allowed  any  reimbursements  for 
fees  so  paid  away  by  him.*^*^ 

§  8788.  Counsel  Fee  of  Xntervening  Petitioner. 

An  intervening  petitioner  in  a  receivership  suit  can  have  his  coun- 
sel fees  paid  out  of  the  fund  only  in  rare  cases,  as,  for  instance,  where 
it  appears  that  the  steps  taken  by  him  were  absolutely  necessary  to 

ssCowdrey  v.  Galveston  ete.  R.  Co.  ssSowIes  v,  KTat  Union  Bank  (1807) 

(1871)    93  U.  S.  352,  23  L.  ed.  960;  82  Fed.  139. 

Internal  Improvement  Fund  r.  Green-  ^^  In  re  Allin  (1881)  8  Fed.  753. 

ongb   (1881)    106  U.  S.  536,  26  L.  ed.  bs  Wilkinson  v,  Washington  etc.  Co. 

llA;  Stuart  9.  Boulware  (1890)  133  U.  (C.  C.  A.;  1900)  102  Fed.  28,  42  C.  C. 

S.  81,  33  L.  ed.  661 ;  Elk  Fork  etc.  Co.  A.  140. 
9.  Vcwter  (C.  C.  A.;  1900)  39  C.  C.  A, 
€IB,  99  Fed.  496. 


1568  FEDERAL  EQUITY  PRACTICE.  [§§  2729, 2730 

save  the  property  for  the  benefit  of  all  the  creditors  and  t^at  but  for 
his  efforts  something  would  have  been  lost  to  the  trust  The  mere  ci^ 
cumstance  that  he  gives  timely  and  important  help  is  not  enough. 
The  general  rule  is  that  the  client  must  pay  his  own  solicitor.^ 
This  rule  applies  with  full  force  where  the  intervening  petitioner 
comes  in  to  secure  the  enforcement  of  his  own  individual  claim  against 
the  receiver.  The  fact  that  the  intervener's  claim  is  undisputed  and 
that  the  receiver  should  have  allowed  it  without  question,  does  not 
put  the  intervener  in  a  position  to  charge  his  expenses,  other  than  the 
court  costs  and  docket  fee^  to  the  receivership  funds.'^ 

§  8728.  When  Interest  Chargeable  to  Xeoeiver. 

The  receiver  is  liable  for  interest  where  he  fails  to  pay  over  sums 
coming  to  his  hands  that  ought  to  be  turned  over  to  the  party  entitled 
thereto.  The  circumstance  that  leave  of  the  court  is  necessary  before 
such  a  fund  could  properly  be  turned  over  is  no  defense,  if  the 
receiver  negligently  takes  no  steps  to  call  the  attention  of  the  court 
to  the  exact  situation  in  order  to  get  proper  leave.  The  receiver  is 
also  liable  for  interest  on  any  fund  held  by  him  on  which  he  could, 
by  proper  management,  have  collected  interest*^®  Interest  should  also 
be  charged  where  the  receiver  keeps  the  trust  fund  deposited  in  a 
bank  to  his  own  private  account,  and  no  satisfactory  explanation  ia 
forthcoming  from  him.*® 

A  receiver  who  unduly  withholds  a  fund  from  the  beneficiaries 
while  he  is  litigating  for  an  excessive  compensation  will  not  only  be 
charged  interest  but  a  further  penalty  of  ten  per  cent  as  damages  for 
the  delay  caused  by  his  appeal.*^ 

§  2730.  Snbmiiiion  of  Draft  Beport. 

Where  the  matter  of  passing  on  the  receiver's  accounts  is  referred 
to  a  master,  the  latter,  after  preparing  his  report,  should  submit  a 
draft  of  the  same  to  the  parties  in  the  cause,  in  order  that  any  defects 
or  errors  in  it  may  be  pointed  out  and  that  objections  or  exceptions 
may  be  filed  while  the  report  is  still  in  the  hands  of  the  receiver.*^ 

6«  Weed  V,  Central  etc.  R.  Co.  (C.  C.       ««  Wilkinson  r.  Washington  Trust  Co. 
A.:  1900)  40  C.  C.  A.  319,  100  Fed.  162.    (C.  C,  A.;   1900)   42  C.  C.  A,  141,  108 

57  Central  Trust  Co.  v.  Valley  R.  Co.   Fed.  28. 

(1893)  55  Fed.  903.  «i  Cowdrey  r.  Railroad  Co.  (1870)  1 

58  Rosenthal  v.  McOraw    (C.  C.  A.;    Woods  333,  Fed.  Cas.  No.  3,293.    Tlie 
lfK)5)  71  C.  C.  A.  277,  138  Fed.  721.  reader  will  rcraenilH*r  that  in  some  cir 

^9  Hinckley    r.    Oilman    etc.    R.    Co.   cuits  it  is  not  necewiarv   first  to  take 
(1870)  100  U.  S.  157,  26  L.  ed.  593.  exceptions  before  the  master.    They  eui 
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§  2731.  Mode  of  Beviewing  Kaster's  Beport  on  Beceiver's  Account. 

There  is  an  old  rule  of  practice,  formerly  recognized  in  the  Eng* 
lish  chancery,  to  the  effect  that  exceptions,  in  the  technical  sense,  do 
not  lie  to  the  master's  report  on  a  receiver's  account.  The  proper 
reanedj,  so  it  was  considered,  is  by  petition  to  rehear  or  motion  to 
reconsider  (while  the  report  is  yet  in  the  master's  hands)  and  by 
petition  to  review  or  recommit  (when  the  report  is  before  the  court). 
The  same  rule  was  applied  in  regard  to  the  master's  report  on  a 
receiver's  account  as  was  applied  to  the  master's  report  in  the  matter 
of  the  taxation  of  costs.  Such  reports  were  not  subject  to  exception, 
but  were  subject  to  review  upon  petition.  However,  on  petition  the 
court  would  not  consider  objections  to  the  particular  items  of  the 
account,  but  only  objections  to  the  general  principle  adopted  by  the 
master  in  passing  on  the  account.®^ 

The  idea  underlying  this  practice  is  that  a  master,  in  acting  on 
the  accounts  of  a  receiver,  exercises  a  judicial  discretion,  and  it  is  a 
rule  that  a  master's  report  on  matters  of  discretion  is  not  subject  to 
exception,  but  is  only  subject  to  review  in  a  proper  case.®*  Further- 
more it  may  be  noted  that  the  receiver  whose  accounts  are  to  be 
passed  on  is  himself  an  officer  of  the  court  as  well  as  the  master, 
and  the  receiver  states  his  own  accounts,  and  submits  them  to  the  mas- 
ter as  a  sort  of  viceKjhancellor.  Such  an  account  is  not  stated  by 
the  master  as  an  ordinary  account  taken  before  him  is  supposed  to  be, 
but  is  stated  by  the  receiver  and  judicially  passed  on  by  the  master. 

§  2732.  Federal  Practice  as  to  Beviewing  Master's  Beport. 

The  distinction  here  noted  between  the  procedure  for  the  correction 
of  errors  in  a  master's  report  on  a  receiver's  account  and  that  for 
the  correction  of  errors  in  ordinary  reports  of  the  master  has  been 
casually  approved  in  the  federal  courts  in  at  least  one  case;**  but 
the  distinction  is  quite  technical,  and  we  have  doubts  as  to  its  value, 
and  even  as  to  its  soundness,  as  applied  to  the  practice  in  federal 
courts.  It  should  be  borne  in  mind  that  the  master,  in  the  English 
court  of  chancery,  was  a  well  known  functionary,  and  his  office  formed 
one  of  the  well  known  branches  of  the  court.  In  the  federal  courts 
masters  are  usually  appointed  upon  any  special  occasion  requiring 
the  services  of  a  master,  and  standing  masters  are  uncommon.    It 

be  taken  in  th*  first  instance  before  the       «s  2  Smith,  Ch.  Pr.  (2d  tcL)  383. 
ootirt»  in  aooordance  with  Equity  Rule       C4  Cowdrey  v.  Railroad  Co.   (1870)  I 
83.    See  (mte,  p.  809,  I  1484.  Woods  334,  Fed.  Gas.  No.  3,293, 

esShewell  v.  Jones  (1824)   2  Sim.  & 
etn.  170;  2  Smith,  Ch.  Pr.  (2d  ed.)  38B. 
fq.  Prao,  Vol.       -99. 
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therefore  seems  unnecessary  to  concede  to  the  report  of  one  of  our 
masters  the  same  force  and  effect  that  was  attributed  to  the  report 
of  a  master  in  the  English  chancery.  From  the  principle  that  the 
master  in  passing  upon  a  receiver's  account  acts  in  a  judidal  cf^acitj, 
the  English  courts  derived  a  rule  to  the  effect  that  the  report  of  a 
master  on  a  receiver's  account  does  not  require  an  order  of  court  to 
confirm  it^^  We  have  not  seen  any  suggestion  in  the  decisions  of  the 
federal  courts  recognizing  this  principle,  and  undoubtedly  in  ooi 
practice  such  a  report  must  be  approved  and  confirmed  by  the  court ;  ^ 
and  therefore  it  should  be  held  that  it  is  subject  to  exceptions  the  sami 
as  other  ordinary  reports. 

§  27SS.  Scope  of  Courf  §  Xeview. 

As  the  master's  report  on  the  receiver's  accounts  often  involves  a 
vast  multitude  of  items  that  are  referable  to  a  few  distinct  heads,  the 
court  will,  as  a  rule,  in  considering  the  master's  report,  confine  itself 
to  a  consideration  of  the  principle  on  which  the  receiver  has  acted  in 
passing  on  the  various  classes  of  items.  If  the  master  appears  to 
have  adopted  an  erroneous  principle  in  allowing  an  account,  the  court 
will  either  correct  the  error  itself  or  refer  the  matter  back  to  the  mas- 
ter, with  instructions,  in  order  that  the  items  may  be  corrected  by 
him.  It  would  often  be  tedious  and  impracticable  for  the  court  to 
undertake  to  pass  on  all  the  it^ns  in  detail®^ 

§  2734.  Reopening  Aooonnt. 

Where  a  receiver's  account  has  been  passed  upon  by  the  master  and 
confirmed  by  the  court  it  is  not  subject  to  be  reopened  except  upon  a 
direct  proceeding  showing  special  reason  why  the  report  should  be 
re-examined,  such  as  error,  fraud,  mistake,  or  the  like.  Where  there 
are  several  receivers  some  of  whom  have  accounted  while  others  have 
not,  an  order  of  the  court  that  the  receivers  shall  account  before  the 
master  will  be  understood  as  referring  to  such  of  them  as  have  not 
already  accounted.  Such  an  order  does  not  authorize  the  reopening 
of  the  accou9t  of  a  master  that  has  already  been  passed  upon  and  con- 
firmed.*® 

<6  2  Smith,  Gil.  Pr.  (2d  ed.)  367,  368;  ards  v.  Morris  Canal  etc*  Op.  (1844)  4 

Bhewell  v.  Jones  (1824)  2  Sim.  &  Stu.  N.  J.  Eq.  4^. 

no.  «7Cbwdr^y  i?.  Railroad  Go.  (1876)  I 

•«  In  New  Jersey  it  has  been  expressly  Woo48  331,  354,  Fed.  Gas^  No.  3,283. 

held  that  a  master's  report  6n  a  receiv-  «8  Fanhers'  Lonn  k  Trust  Co.  o.  Ces* 

er's  account  must  be  confirmed,  and  the  tral  Railiroa4  o(  Iowa  (1880)  1 

Englitb  practice  is  act  foUowsd.    Rieh-  86a« 
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§  8785.  Older  on  BeceiTer  to  Pay  Debt. 

A  court  may  oommit  its  receiver  for  contempt  in  failing  to  obey 
its  order  in  respect  to  the  payment  of  debts  incurred  by  him  as 
receiver.  The  circumstance  that  he  has  no  funds  does  not  excuse  him 
where  the  court  has  found  that  the  want  of  funds  is  attributable  to  his 
improvidence  or  neglect  in  office,  and  has  made  the  order  requiring 
him  to  pay  the  debts  out  of  his  own  funds  in  view  of  that  circum- 
stance.** 

«»Kirker  v.  Owings  (C.  C.  A.;  1809)   80  C.  C.  A.  132,  08  Fed.  400,  512. 
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Preferential  Claims. 

a.  Charges  Created  or  Arising  Pending  Beoeiverehip  Proceedings. 

§  2736.  Fuud  Distribution  of  SeceiTeTship  Fund. 

When  the  Feceivership  proceedings  reach  their  final  stage,  that  is 
when  all  the  property  has  been  converted  into  a  fund  available  for 
distribution,  and  all  the  parties  interested  in  the  same  have  been 
brou^t  before  the  court  upon  due  references  to  the  master  and  upon 
such  interventions  as  may  be  deemed  necessary,  and  the  cause  is  ready 
for  final  disposition,  it  then  becomes  necessary  for  the  court  to  con- 
sider and  adjust  the  rights  of  all  the  claimants,  giving  preference  to 
such  as  may  be  entitled  thereto  and  distributing  any  balance  equitably 
among  the  creditors  who  are  not  secured.  This  problem  is  often  beset 
with  much  difficulty,  and  questions  of  the  greatest  delicacy  arise  in 
comiection  with  it.  This  is  particularly  true  of  railroad  receivei*- 
ships,  where  the  claimants  of  the  fund  are  nearly  always  numerous, 
and  the  claims  vary  in  character  from  those  presenting  the  strongest 
legal  and  equitable  title  to  those  devoid  of  all  legal  claim  and  posses&f- 
ing  only  the  slightest  equity,  if  any  at  all,  entitling  them  to  prefer^ 
ence.  To  deal  minutely  with  all  the  various  considerations  that 
operate  upon  courts  of  equity  in  determining  the  relative  merit  of 
the  many  claims  that  are  presented  in  these  causes  is  not  within  the 
proper  scope  of  this  treatise ;  and  indeed  to  undertake  to  work  this 
subject  out  in  all  its  ramifications,  even  from  the  decisions  of  the 
federal  courts  alone,  would  apparently  require  a  volume  in  itself ;  nor 
would  the  results  repay  for  the  labor  expended.  All  that  will  be 
here  attempted  is  to  give  an  idea  of  the  principle  upon  which  the 
courts  proceed  and  in  a  general  way  to  indicate  the  present  drift 
of  judicial  opinion,  as  expressed  in  the  decisions  of  our  higher  courts. 
The  chief  point  of  controversy  is  in  connection  with  the  question 
whether  particular  unsecured  claims  can  be  given  preference  over 
debts  secured  by  mortgage  or  other  lien. 

§  27S7.  Celts  and  Expenses — Counsel  Fee. 

The  costs  and  necessary  expenses  of  the  receivership  are  of  course 
chargeable  to  the  funds  in  the  hands  of  the  receiver  and  are  to  be  paid 
even  before  the  lienholder  or  mortgagee  can  be  permittied  to  share. 
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The  expenses  of  the  receivership  are  burdens  on  the  property  irrespec- 
tive of  the  ri^ts  of  any  of  the  parties  and  irrespective  of  any  prior 
liens  affected  by  the  proceedings.^  Whatever  can  be  allowed  as  pari 
of  the  taxable  costs  in  any  case  is  entitled  to  prior  payment  It  is  a 
general  rule  that  any  reasonable  expense  incurred  by  the  receiver  in 
the  care,  protection,  and  control  of  the  property  will  be  allowed  as  a 
proper  charge ;  but  the  receiver  is  not  authorized,  without  the  previ- 
ous direction  of  the  court,  to  incur  expenses  on  account  of  the  prop- 
erty in  his  hands  beyond  what  is  essential  to  its  preservation  and  iise, 
as  oontemplated  by  his  appointment  In  applying  this  rule  due  r^anl 
must  be  had  not  only  to  the  nature  and  surroimdings  of  the  property, 
but  to  the  exigencies  of  the  moment  when  the  receiver  is  required  to 
take  action  involving  the  safety  and  proper  use  of  the  property.* 

Comi)eii:}ation  for  the  services  of  the  attorney  or  counsel  emplojed 
by  the  receiver  can  be  taxed  as  costs  in  the  cause.^  But  as  a  general 
rule  lawyers'  fees  for  services  rendered  to  the  corporation  prior  to 
the  appointment  of  a  receiver  are  not  entitled  to  priority,  for  they  are 
not  an  expense  of  the  receivership.* 

§  2738.  Payment  of  Taxes. 

Claims  for  taxes  due  on  the  property  are  also  entitled  to  share  in 
the  proceeds,  and  they  have  precedence  over  the  claims  of  mortgagees." 
The  receiver  should  pay  all  just  and  lawful  taxes  assessed  against  the 
property  in  his  hands.  This  he  may  do  without  having  obtained  the 
previous  sanction  of  the  court  The  accounts  for  such  payments 
will  usually  be  passed  without  question.  On  the  other  hand,  if  the 
receiver  considers  a  tax  to  be  unlawful  and  the  claim  therefor  to  be 
unjust^  he  should  not  pay  it,  unless,  upon  taking  the  advice  of  the 
court,  the  tax  is  adjudged  to  be  valid  and  he  is  ordered  to  pay  it  It 
is  the  receiver's  duty  to  ask  for  the  instruction  of  the  court  in  every 
doubtful  case.  If  a  controversy  arises  between  the  receiver  and 
the  taxing  authorities,  and  the  receiver  refuses  to  pay  a  particular 

1  Pennsylvania   Ins.   Go.   9.  Jacksoii-  Finance  Co.  o.  Charleston  etc.  R.  Co. 

Tille  etc.  R.  Co.    (C.  C.  A.;    1S96)    66  (1892)   52  Fed.  526. 

Fed.  421,  13  C.  C.  A.  560.  5  U.  S.  Trast  Co.  r.  Meraintile  Trust 

1  Cowdrey   v.   Galveston   etc.   R.   Co.  Co.  (C.  C.  A.;  1898)  88  Fed.  140,  31  C. 

(1877)  93  U.  S.  352,  23  L.  ed.  950.  C.    A.    427;    Mercantile    Trust    Co.   r 

s  Petersburg   Sav.   etc.    Co.   v,   Delia-  Atlantic  etc  R.  Co.  (1897)  80  Fed.  18; 

torre  (C.  C.  A.;  1895)  70  Fed.  643,  17  Clyde  t?.  Richmond  etc.  R  Co.   {\m) 

C.  C.  A.  310  (compensation  of  receiver  63  Fed.  21;  Central  Trust  Co.  f.  Wa- 

and  his  solicitors  allowed  as  costs  and  bash  etc.  R,   Co.    (1886)    26  Fed.  U: 

given  priority.)  Georgia  r.  Atlantic  etc  R.  Co.  (1S79I 

« Louisville    etc.    R.    O.    p.    Wilson  3  Woods  434. 
(1801)    138  U.  S.  501,  34  L.  ed.  1023; 
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tazy  whereupon  the  tax  officer  levies  or  distrains  the  property  held  by 
the  receiver  or  otherwise  interferes  with  his  possession,  he  may  appeal 
to  the  court  f  or  ^protection,  and  if  the  tax  is  found  invalid,  the  tax 
officer  will  be  enjoined.* 

The  receiver  is  relieved  from  the  burden  of  paying  where  the  prop- 
erty is  sold  subject  to  the  tax  lien  and  the  taxes  are  paid  by  the  pur- 
chaserJ 

§  8739.  Beodver's  Petition  for  Belief  against  Taxes. 

A  receiver's  petition  for  relief  against  taxes  will  not  be  entertained 
where  the  only  ground  stated  is  that  it  is  not  convenient  for  him  to  pay 
the  tax.®  Nor  will  he  be  granted  relief  where  the  tax  is  found  to  be 
l^aL  The  receiver  must  pay  all  just  and  lawful  taxes,  and  the 
court  will  not  interfere  to  protect  him  if  he  attempts  to  escape  from 
such  payment.^  In  a  case  where  a  receiver  sought  to  enjoin  a  sale  for 
taxes,  the  court  found  that  the  tax  was  valid.  However,  it  enjoined 
the  sale  as  requested  by  the  receiver  and  ordered  that  the  receiver 
pay  the  tax  either  from  funds  in  his  hands,  or,  failing  such,  from 
funds  to  be  derived  from  sales  of  the  property  made  by  himself.^® 

§  2740.  Operating  Expenses  in  Case  of  Managing  BeceiversMp. 

Where  a  receiver  is  charged  with  a  duty  of  manager  and  is  required 
to  continue  to  operate  the  enterprise  or  business  committed  to  his  care, 
any  expense  necessarily  and  properly  incurred  as  an  incident  to  the 
continuance  and  operation  of  the  business  constitutes  a  first  lien  on 
the  property  and  funds  irrespective  of  the  lien  of  mortgages  or  other 
incumbrances.  Such  charges  are  really  a  part  of  the  cost  of  the 
receivership  and  are  chargeable  to  the  fund  without  regard  to  the 
rights  of  any  of  the  parties.** 

•  GeoigiA  V.  Atlantic  etc  R.  Co.  v.  Clark  (C.  C.  A.;  1897)  81  Fed.  269, 
(1879)  3  Woods  437;  Eo!  p.  Chamber-  26  C.  C.  A.  397;  Southern  R.  Co.  v.  Car- 
lain  (1893)  56  Fed.  704.  negie  Steel  Co.  (C.  C.  A.;  1896)  76  Fed. 

^  Wheeler   v.  Walton  &   Whann   Co.  492,  22  C.  C.  A.  289 ;  Clark  ©.  Cent.  R. 

(1895)  66  Fed.  720.  &  B.  Co.  (C.  C.  A.;  1895)  66  Fed.  803, 

•Central   Trust   Co.   v.   Wabash   etc.  14  C.  C.  A.  112;   Ruhlender  v.  Chesa- 

R.  Co.  (1885)  26  Fed.  3.  peake  etc.  R.  Co.   (C.  C.  A.;  1898)   91 

*  Stevens  v.  Railroad  Co.  (1875)  13  Fed.  5,  33  C.  C.  A.  299;  Farmers'  Loan 
Blatehf.  104.  etc.  Co.  v.  Green  Bay  etc.  R.  Co.  (1891) 

i^Ledonz  v.  La  Bee  (1897)   83  Fed.  45  Fed.  664;  Turner  v.  Indianapolis  etc. 

761.  R.  Co.  (1878)  8  Biss.  316. 

1 1  Virginia  etc.  Coal  Co.  v.  Cent.  R.       While  not  technically  costs,  operating 

etc.  Co.  (1898)  170  U.  S.  355,  42  L.  ed.  expenses    may    be    construed    as    being 

1068;  niinois  Trust  etc.  Bank  v.  Doud  within  the  meaning  of  the  words  "costs 

(C.  C.  A.;  1900)  105  Fed.  123,  52  L.R.A.  of  suit  "  as  used  in  a  decree  adjudicating 

481,  44  C.  C.  A.  389;  Central  Trust  Co.  the  order  in  which  the  proceeds  of  a 
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§  2741.  Wliat  Aie  Heoenary  Opertting  Expenses. 

Though  the  general  rule  that  operating  expenses « are  entitled  to 
preference  is  well  settled,  it  will  be  found  that  there  is  diversity  of 
opinion  as  to  the  nature  of  the  items  that  may  properly  be  bron^t 
within  this  category.  The  wages  of  laborers  employed  in  oondncdug 
•a  business  in  the  hands  of  a  receiver  are  emphatically  a  claim  that  is 
entitled  to  priority  under  this  head.^'  It  has  been  held  that  bills 
incurred  in  advertising  the  facilities  of  a  road,  such  as  its  train  aenr- 
ice  and  other  accommodations,  are  necessary  operating  expenditores 
and  chargeable  as  such.**  If  a  receiver  is  authorized  by  the  court  to 
incur  debts  for  supplies  to  a  limited  amount  only,  creditors  at  large 
who  advance  him  supplies  in  excess  of  that  amount  must  be  con- 
sidered bound  by  this  limitation,  and  the  court  will  not  allow  the 
claims  for  such  excess  as  against  other  claims  resting  on  a  better 
footing.** 


§  2742.  When  Claim  for  Damages  Allowed  Priority. 

Damages  for  injury  to  person  or  property  incurred  during  the 
receivership  and  occasioned  by  the  torts  of  the  receiver,  his  agents, 
or  servants,  are  classed  as  operating  expenses  and  are  accordingly 
allowed  priority.  These  claims  will  be  paid  out  of  the  net  income,  if 
sufficient,  but  in  case  of  deficiency  they  may  be  charged  to  the  oo^ 
pus." 

Bale  should  be  applied.     Farmers'  Loan  Queen  Anne's  R.  Co.  (1900)  14S  FM.  41. 

etc.  Co.  r.  Stuttj?art  etc.  Co.  ( 1901 )  106  But  see  Central  Trust  Co.  v.  East  Tenn. 

Fed.  665.    In  Meyer  r.  Johnston  (1876)  etc.   R.  Co.    (C.  C.  A.;    1897)    80  Fed. 

63  Ala.  237,  364.  the  chancellor  adjud^  624,  26  C.  C.  A.  30. 

that   '<the   costs   fo   be   taxed   in   this  i*  In  re  Erie  Lumber  Go.  (1906)  150 

cause,  including  the  costs,  commissions.  Fed.  830. 

and  expenses  of  the  sales,  the  expenses  i  ^  Central  Trust  Co.  v.  Denver  etc.  B. 

incurred  and  to  be  incurred  by  the  re-  Co.  (C.  C.  A.;  1899)  97  Fed.  239,  38  G. 

ceivers  in  operating  said  railroad  and  C.  A.  143;  Anderson  v.  Condict  (C.  C. 

in   the  performance  of  their  duties  as  A.;  1899)  93  Fed.  349,  36  C.  C.  A.  335; 

such  receivers,  shall  he  a  charge  upon  Cross  r.  Evans  (C.  C.  A.;  1898)  86  Fed. 

the  gross  proceeds  of  the  sale  of  all  the  1,  29  C.  C.  A.  623;  St.  Louis  etc.  R.  Co. 

propertv  herein   authorized  to  be  sold,  v,  Holbrook    (C.  C.  A.;    1896)   73  Fed. 

and    the  balance   shall  be   divided   and  112,  19  C.  C.  A.  386;  Rouse  v.  HomsbT 

distributed    to    the    several    classes    of  (C.  C.  A.;  1896)  67  Fed.  219,  14  C.  C. 

creditors  in  the  order  and  to  the  extent  A.  377. 

of  the  respective  liens  and  priorities  as  But  claims  for  damages  resulting  f rem 
ascertained  and  established  under  this  torts  committed  prior  to  the  receivership 
decree."  The  principle  of  the  decree  cannot  be  considered  as  operating  ex- 
was  approved  by  the  supreme  court,  penses  arising  under  the  receivership 
thousrh  the  incidence  of  the  costs  was  and  hence  they  are  not  entitled  to 
modified  as  to  some  of  the  parties.  priority.     Northern   Pacific   R  Co.  r. 

11  In  re  Erie  Lumber  Co.  (1906)   160  Heflin   (C.  C.  A.;  1897)   83  Fed.  98,  27 

Fed.  823,  824.  C.  C.  A.  460;  Front  Street  Cable  R.  Co. 

IS  Queen   Anne's   Ferry   etc   Co.   v.  v.  Drake  (1897)  84  Fed.  267;  Fannen' 
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§  8743.  When  ClaiiiiB  Kay  Be  Paid. 

In  railroaH  foreclosure  proceedings  it  is  permissible  to  instruct 
the  master  to  pay  out  of  the  proceeds  of  the  sale  claims  incurred  by 
the  receiver  for  operating  expenses  and  other  preferential  claims  with- 
out waiting  for  the  final  audit  of  the  accounts  of  the  master,^® 

By  approving  a  claim  for  expenditures  made  by  a  receiver  the 
court  thereby  ratifies  the  conduct  of  the  receiver  in  respect  to  that 
matter,  and  such  ratification  is  equivalent  to  prior  authority  from  the 
court.^^ 

§  2744.  Creation  of  Preference  in  Favor  of  Claim  for  Bettennenti. 

The  power  of  the  court  of  equity  to  make  a  charge  a  first  lien  on 
the  assets  extends  not  only  to  such  expenses  as  are  absolutely  necessary 
for  the  maintenance  of  the  road  as  a  going  concern,  but  it  also  extends 
to  charges  incurred  in  the  making  of  the  betterments  and  permanent 
improvements.  Before  such  a  charge  can  be  given  a  preference,  it  is 
necessary  that  the  court  should  have  authorized  it  beforehand  and 
that  the  charge  should  have  been  incurred  upon  the  faith  of  the  court's 
promise  that  it  should  be  a  preferred  claim.  To  say  that  the  court  of 
equity  has  the  power  to  create  such  charges  does  not  necessarily  import 
that  it  will  always  do  so ;  and  in  fact,  though  the  power  has  been  exer- 
cised in  a  few  cases,  the  tendency  of  the  later  cases  is  decidedly 
against  it,  except  where  the  permanent  improvement  or  betterment  is 
absolutely  necessary  to  enable  the  road  to  be  successfully  operated. 
Perhaps  the  most  radical  exercise  of  the  power  to  create  preferences 
in  favor  of  charges  incurred  for  betterments  is  found  in  cases  where 
the  courts  have  authorized  the  receiver  to  incur  debts  for  the  purpose 
of  completing  a  railroad  or  portions  of  it.*®  This  power  of  postponing 
existing  liens  to  liens  created  by  the  court  for  tfie  purpose  of  com- 
pleting an  unfinished  railroad  has  rarely  been  exercised,  and  ought 
not  to  be  exerted  unless  it  can  be  done  without  ultimate  loss  to  the 
existing  lienholders.    It  is  to  be  exercised  with  great  caution^  and,  if 

Uwm  etc.  R.  Co.  v.  Northern  Pacific  R.  iTGirard  Ina.  Co.  v.  Cooper   (1896) 

Ca   (C.  C.  A.;   1897)    79  Fed.  227,  24  162  U.  S.  644,  40  L.  ed.  1068. 

0.  C.  A.  511;  Fanners'  Tx»n  etc.  Co.  v.  18  See  Wallace  v,  Loomis    (1877)    97 

Nestelle   (C.  C.  A.;  1897)   79  Fed.  748,  U.  8.  146,  24  L.  ed.  896;  Miltenberger  c. 

26  C.  C.  A.  194;  St  Louis  Trust  Co.  f?.  Loffansport  etc.  R.  Go,  (1882)   106  U.  S. 

Riley   (C.  C.  A.;  1896)   70  Fed.  32,  30  286,  27  L.  ed.  117;  First  Nat.  Bank  r. 

LJR.A.  466,  16  C.  C.  A.  610;  Atchison  Ewing  (C.  C.  A.;  1900)    103  Fed.  168, 

etc.  R.  Co.  r.  Osbom   (1906)    148  Fed.  183,  43  C.  C.  A.  160. 
606,  610,  78  C.  C.  A.  378. 

i^Miltenbeiiger  v.  Logansport  etc.  R. 
Co.  (1882)  100  U.  S.  309,  27  L.  ed.  126. 
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not  reduced  to  writing  or  made  sufficiently  dear  to  justify  the  enforoe* 
ment  of  specific  performance.^* 

6.  Charges  Ormted  or  Arising  Prior  to  AtfOMervMf. 

§  2747.  Power  of  Court  to  Prefer  Debts  .Incurred  Ptior  to  XeoeiTenldp. 

The  most  difficult  of  all  the  problems  connected  with  the  adjust- 
ment of  priorities  is  that  which  arises  in  connection  with  unsecured 
claims,  open  accounts,  and  other  obligations  existing  at  the  time  of 
the  appointment  of  the  receiver.  The  general  principle  of  course  is 
that  such  claims  are  not  entitled  to  preference  over  the  prior  mort- 
gage debt  or  other  lien*  Having  come  into  existence  prior  to  the 
institution  of  the  receivership,  such  claims  cannot  be  considered  in 
any  sense  to  be  part  of  the  operating  expenses  incurred  under  the 
receivership,  and  hence  the  owner  of  such  a  claim  is,  generally 
speaking,  entitled  to  share  only  in  such  of  the  fund  as  may  be  left 
after  the  secured  debts  are  paid. 

But  notwithstanding  this  general  rule,  it  is  well  established  that  a 
court  of  equity  has  the  power,  in  certain  classes  of  receiverships, 
to  create  a  priority  in  favor  of  back  debts  incurred  within  a  limited 
and  reasonable  time  prior  to  the  receivership.  The  exception  is 
almost  exclusively  confined  to  receiverships  established  over  railroads 
and  other  corporations  charged  with  the  performance  of  public  serv- 
ice; and  it  is  limited  strictly  to  claims  for  expenses  of  operation 
prior  to  the  appointment  of  the  receiver  and  chargeable  to  the  cur- 
rent account.  Such  priority  will  commonly  be  allowed  only  where  the 
failure  to  do  so  would  cause  misadjustment  in  the  existing  business 
arrangements  of  the  road  and  interfere  with  the  proper  management 
of  the  property. 

§  2748.  Basis  of  Power  to  Prefer  Back  Debts. 

The  ground  upon  which  the  court  of  equity  presumes  to  give  an 
unsecured  obligation  priority  over  a  mortgage  or  other  lien  can  per- 
haps be  truly  indicated  as  follows:  The  creation  of  a  receivership 
involves  an  exercise  of  unusual  and  extraordinary  power.  A  person 
who  has  a  first  lien  or  mortgage  upon  any  property  or  business  is  not 
bound  to  ask  for  a  receivership  as  an  incident  to  the  foreclosure  of  his 
lien  or  as  an  incident  to  the  enforcement  of  any  other  legal  or  equi- 
table right.  All  the  rights  of  such  person,  as  they  exist  under  the 
contract,  can  usually  be  enforced  in  a  simple  foreclosure  suit  or  other 

» Bibber-White  Co.  v.  White  River  etc.  Co.  (1901)   110  Fed.  472. 
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proceeding;  and  there  is  no  necessity  as  a  matter  of  law,  or  even  as 
a  matter  of  strict  justice,  that  the  property  should  be  taken  from 
the  mortgagor  or  oUier  person  in  possession,  during  the  pendency  of 
the  suit.  But  it  is  obvious  that  it  may  often  be  to  the  financial  interest 
of  the  creditor,  or  of  others,  that  the  court  should  take  the  property 
in  its  own  hands  and  manage  it.  This  will  often  increase  the  revenue 
and  in  the  end  produce  more  than  would  otherwise  be  gotten  out  of 
the  property.  But  this  chance  of  bettering  the  financial  results  is 
dependent  solely  on  the  exercise  of  equitable  discretion.  Therefore  it 
is  considered  that  when  the  court  of  equity  undertakes  to  appoint  a 
managing  receiver  for  the  purpose  of  increasing  the  fund  for  final 
distribution,  it  has  ample  power  to  impose  such  terms  as  seems  hon- 
est and  fair  to  it.  Furthermore,  it  must  be  remembered  that  public 
corporations  are  charged  wit\  the  performance  of  public  duties,  and 
upon  assuming  the  management  of  t^^em  the  court  of  equity  will  see 
to  it  that  those  public  duties  are  performed.  All  creditors,  however 
high  the  nature  of  their  security  may  be,  hold  subject  to  the  perform- 
ance of  such  obligations  to  the  public,  and  cannot  expect  their  mort- 
gage or  lien  to  be  paid  until  the  public  duties  have  been  performed. 
It  follows  that  a  court  of  equity,  in  giving  priority  to  unsecured  claims 
incurred  prior  to  the  receivership,  as  an  incident  to  the  performance 
of  the  public  duties  of  the  corporation,  cannot  be  accused  of  abusing 
or  seriously  violating  the  legal  rights  or  equities  of  the  secured 
creditor.** 

§  2749.  Origin  and  Bevelopment  of  Bootrine. 

The  nature  of  the  equitable  power  to  give  priority  to  certain  claims 
created  prior  to  the  receivership  and  the  conditions  under  which  this 
power  may  be  rightly  exercised  have  been  the  subject  of  extensive  con- 
fiideration  in  the  federal  courts,  and  the  decisions  are  not  by  any 
means  in  harmony.  The  doctrine  may  be  denominated  a  novel  one, 
since  it  belongs  to  a  period  of  hardly  more  than  thirty  years.  The 
decisions  of  the  supreme  court  prior  to  that  period  afford  no  traces 
of  the  doctrine,  as  will  appear  from  the  following  decision. 

Cfahesion  etc  R.  Co.  v.  Cowdrey  (1870)  11  Wall.  459,  20  L.  ed.  199:  This  case 
antedates  tbe  appearance  of  the  doctrine  in  question  and  it  is  decided  in  conform- 
ity with  the  general  principle  formerly  considered  applicable  in  such  cases,  namely, 
that  a  person  secured  by  a  mortgage  on  a  road,  its  rolling  stock,  fixtures,  and 
income,  has  a  superior  lien  on  all  the  additions  to  the  road  and  its  appurtenances, 

"Fosdick  V.  Schall  (1878)  99  U.  S.  236,  251,  25  L.  ed.  339,  842;  Hale    v.  Frost 
(1878)  99  U.  8.  389,  25  L.  ed.  419, 
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Buch  lien  not  being  subject  to  be  displaced  by  a  claim  subsequently  accruing  for 
supplies  or  betterments  One  of  the  claimants  in  this  case  had  supplied  iron  for 
rails  on  a  portion  of  the  road.  He  insisted  this  claim  should  be  allowed  priority. 
But  the  contention  was  overruled*  The  court  observed  that  the  rails  had  become 
a  part  of  the  road,  and  that  by  allowing  his  property  to  go  into  or  become  a  part 
of  the  road,  the  claimant  had  consented  for  it  to  be  covered  by  the  mortgage,  and 
that  he  acquired  no  lien  that  could  displace  that  of  the  mort^^igee.  The  principle 
of  maritime  law  by  which  the  last  creditor  who  furnishes  necessary  supplies  to  a 
vessel  has  priority  is  not  applicable,  so  the  court  said,  to  cases  where  materials 
are  supplied  to  a  railroad.    The  common  law  controls  in  these  cases. 

Beginning  in  the  seventies  a  strong  line  of  cases  evinced  a  liberal 
tendency  in  favor  of  allowing  priority  to  certain  unsecured  claims  for 
past  debts.  The  way  was  prepared  for  this  step  by  a  recognition  of 
the  very  extensive  power  of  the  court  to  create  preferences  in  favor  of 
debts  incurred  in  the  use,  preservation,  and  improvement  of  the  rail- 
road system  while  in  the  hands  of  the  receiver.  The  following  cases 
illustrate  the  beginnings  of  the  doctrine.  It  will  be  noted  that  the 
question  of  the  power  of  the  court  to  create  preferences  is  frequently 
discussed  in  connection  with  the  right  to  issue  receiver's  certificates 
that  shall  constitute  a  first  lien.  When  it  had  become  fully  estab- 
lished that  the  court  had  power  to  authorize  the  issuance  of  certifi- 
cates for  the  purpose  of  raising  money,  it  was  found  not  to  be  easy  to 
control  the  court  as  regards  the  purposes  for  which  the  money  so 
raised  mi^t  be  expended.  The  equity  in  favor  of  past  due  debts 
doubtless  owes  its  recognition  largely  to  this  circumstance. 

1.  Meyer  v.  Johnatan  (1875)  53  Ala.  237:  This  is  a  leading  American  authority 
on  the  question  of  the  power  of  a  court  of  chancery  to  issue  certificates  and  create 
a  charge  on  property  in  the  hands  of  a  receiver  that  will  override  a  prior  mort- 
gage or  other  lien.  The  situation  was  one  where  it  was  necessary,  or  at  least 
highly  desirable,  that  money  should  be  raised  for  the  purpose  of  preserving  the 
property,  procuring  equipment,  and  to  keep  the  railroad  in  operation  as  a  going 
concern.  It  was  held  that  the  power  in  question  undoubtedly  existed.  It  was 
admitted  that  the  railroad  itself  could  not  by  contract  create  a  charge  that  would 
override  a  prior  lien ;  but  it  was  said  that  a  court  of  equity,  having  the  property 
in  custody,  could  allow  a  debt  to  be  created  for  the  preservation  or  necessary 
improvement  of  the  property  and  refuse  to  allow  the  property  to  pass  out  of  its 
power  until  the  obligation  should  be  discharged.  Among  other  things  the  court 
said:  ''It  seems  necessarily  to  result  from  the  nature  of  such  property,  and  the 
capacity  and  duty  of  courts  of  equity  to  adapt  their  decrees  to  all  varieties  of 
circumstances  which  can  arise  and  adjust  them  to  all  the  peculiar  rights  of  all 
parties  in  interest,  that  if  a  railroad  and  its  appurtenances  are  in  the  hands  of  a 
receiver  to  be  preserved  and  operated,  the  court  having  charge  thereof  must  pos- 
sess the  power,  after  the  notice  to  and  hearing  of  the  parties  interested,  to  allow 
the  issue  even  of  negotiable  certificates  of  indebtedness  creating  a  first  lien,  when 
^Wi  is  neoessar^  to  rf^ise  money  for  the  ?coi^omicAl  wftnagen^ent  9,v4  %  wwm* 
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Tfttioii  of  the  property,  until  it  shall  be  disposed  of.  The  pressure  upon  the  courts 
In  Tftrious  portions  of  the  country,  to  exercise  such  authority,  and  the  consent 
or  acquiescence  of  first  mortgagees  and  others  in  the  exercise  of  it,  are  persuasive 
that  the  power  must  exist."  27 

2.  Wallace  v.  Loomis  (1877)  97  U.  S.  146,  24  L.  ed.  895:  In  a  suit  for  the  fore- 
elosure  of  the  first  mortgage  on  a  railroad,  to  which  the  trustees  of  a  second 
mortgage  were  parties,  the  court,  with  the  consent  of  the  parties,  appointed 
receivers,  with  power  to  put  the  road  in  repair  and  operate  it,  and  complete  any 
unfinished  portions,  and  procure  rolling-stock,  and  for  these  purposes  to  raise 
money  by  loan  to  an  amount  named  in  the  order,  and  to  issue  certificates  of 
indebtedness  therefor,  which  should  be  a  first  lien  on  the  property,  payable  before 
the  first  mortgage  bonds.  The  final  decree  declared  that  the  moneys  raised  by 
loan,  or  advanced  by  the  receivers,  and  expended  on  the  road,  pursuant  to  their 
order  of  appointment,  were  a  lien  paramount  to  the  first  mortgage,  and  it 
directed  them  and  such  receivers'  certificates  or  other  indebtedness  as  might 
thereafter  be  ordered  by  the  court  to  be  paid,  to  be  paid  out  of  the  proceeds  of 
the  sale  of  the  road  before  paying  any  of  the  first-mortgage  bonds  or  coupons. 

On  appeal  to  the  supreme  court  the  decree  was  sustained.  Said  Mr.  Justice 
Bradky:  **  The  power  of  a  court  of  equity  to  appoint  managing  receivers  of  such 
property  as  a  railroad,  when  taken  under  its  charge  as  a  trust  fund  for  the  pay- 
ment of  incumbrances,  and  to  authorize  such  receivers  to  raise  money  necessary 
for  the  preservation  and  management  of  the  property,  and  make  the  same  charge- 
able as  a  lien  thereon  for  its  repayment,  cannot,  at  this  day,  be  serioasly  dis- 
puted. It  is  a  part  of  that  jurisdiction,  always  exercised  by  the  court,  by  which 
it  is  its  duty  to  protect  and  preserve  the  trust  funds  in  its  hands.  It  is,  undoubt- 
edly, a  power  to  be  exercised  with  great  caution;  and,  if  possible,  with  the  con- 
sent or  acquiescence  of  the  parties  interested  in  the  fund." 

The  Ti^t  of  the  court  to  issue  certificates  and  to  create  a  prefer- 
ence IB  favor  of  debts  contracted  with  a  view  to  the  presenration,  use^ 
and  improvement  of  the  property  while  in  the  custody  of  the  receiver 
having  been  established,  it  was  naturally  only  a  little  while  until  the 
court  should  be  urged  to  allow  priority  to  debts  created  prior  to  the 
receivership  in  the  course  of  ordinary  business  and  as  a  part  of  the 
operating  expenses.  The  strong  equity  presented  by  some  of  these 
claims  lent  weight  to  the  argument,  and  accordingly  the  right  was 
presently  recognized,  at  least  so  far  as  the  income  during  the  receiver- 
ship would  go  to  satisfy  such  claims. 

I.  Fosdfdb  V.  BehaU  (1878)  90  U.  S.  235,  26  L.  ed.  389:  A  dictum  of  this  case 
reeognizes  the  power  of  the  court  of  equity  to  devote  the  income  during  the 
reeeiverihip  to  the  payment  of  outstanding  debts,  existing  at  the  time  of  the 
appointment  of  the  receiver,  "for  labor,  supplies,  equipment,  or  permanent 
improvement  of  the  mortgaged  property."  It  was  said  that  the  appointment  of 
a  receiver  is  not  a  matter  of  strfct  right,  but  is  dependent  <m  the  e^cerciae  of  somid 

ITM  Ala,  HO, 
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judicial  discretioii.  Consequently  tbe  court  may,  aa  a  condition  of  issuing  the 
necessary  order,  impose  such  terms  in  reference  to  the  payment  of  back  debts 
from  the  earnings  as  may  appear  reasonable.  In  the  same  case  the  court  recog- 
nized the  propriety  of  applying  the  proceeds  of  the  corpus  to  the  payment  of  such 
debt  where  there  has  been  a  diversion  of  funds  from  the  current  income  to  the 
payment  of  interest  or  the  making  of  valuable  improvements. 

But  the  point  actually  decided  in  the  case  was  merely  this,  that  a  creditor  who 
had  sold  cars  to  the  railroad  two  years  prior  to  the  receivership  was  not  entitled 
to  preference,  the  cars  having  been  reclaimed  by  the  seller  under  a  right  of 
reclamation  and  reasonable  rental  having  been  paid  for  the  use  of  the  cars 
while  they  were  used  by  the  receiver. 

2.  MUtenherger  v,  Loganapori  etc.  R.  Co.  (1882)  106  U.  S.  286,  27  L.  ed.  117: 
In  this  case  the  doctrine  appears  full-fledged.  The  second  mortgagee  of  a  railroad 
procured  the  appointment  of  a  receiver  in  a  foreclosure  suit  to  which  the  first 
mortgagee  was  made  a  party.  Upon  appointing  the  receiver  the  court  saw  fit  to 
authorize  him  to  pay  operating  expenses  incurred  in  the  three  months  preceding. 
A  later  order  authorized  him  to  pay  indebtedness  to  other  connecting  lines  in  set- 
tlement of  ticket  and  freight  accounts  and  balances  and  for  materials  and  repairs 
which  indebtedness  had  in  part  arisen  several  months  before  the  appointment  of 
the  receiver.  He  was  also  authorized  to  purchase  new  rolling-stock  and  to  con- 
struct a  piece  of  road  forming  a  necessary  connecting  link  between  the  different 
parts  of  his  road.  All  these  charges  and  disbursements  were  made  a  first  lien  on 
the  road,  and  were  afterwards  paid  by  the  master  under  the  orders  of  the  court 
in  preference  to  the  claims  of  the  first  mortgagee.  All  this  was  upheld  as  legit- 
imate and  proper.  Said  the  supreme  court:  "  It  cannot  be  a£Brmed  that  no  items 
which  accrued  before  the  appointment  of  a  receiver  can  be  allowed  in  any  case. 
Many  circumstances  may  exist  which  may  make  it  necessary  and  indispensable  to 
the  business  of  the  road  and  the  preservation  of  the  property,  for  the  receiver  to 
pay  pre-existing  debts  of  certain  classes,  out  of  the  earnings  of  the  receivership,  or 
even  the  corpus  of  the  property,  under  the  order  of  the  court,  with  a  priority 
of  lien.  Yet  the  discretion  to  do  so  should  be  exercised  with  very  great  care.  The 
payment  of  such  debts  stands,  prima  facie,  on  a  different  basis  from  the  payment 
of  claims  arising  under  the  receivership,  while  it  may  be  brought  within  the  prin- 
ciple of  the  latter  by  special  circumstances.  It  is  easy  to  see  that  the  payment 
of  unpaid  debts  for  operating  expenses,  accrued  within  ninety  days,  due  by  a  rail- 
road company  suddenly  deprived  of  the  control  of  its  property,  due  to  operatives 
in  its  employ,  whose  cessation  from  work  simultaneously  is  to  be  deprecated,  in 
the  interests  both  of  the  property  and  of  the  public,  and  the  payment  of  limited 
amounts  due  to  other  and  connecting  lines  of  road  for  materials  and  repairs  and 
for  unpaid  ticket  and  freight  balances,  the  outcome  of  indispensable  business 
relations,  where  a  stoppage  of  the  continuance  of  such  business  relations  would 
be  a  probable  result,  in  case  of  non-payment,  the  general  consequence  Involving 
largely,  also,  the  interests  and  accommodation  of  travel  and  traffic,  may  vrell  place 
such  payments  in  the  category  of  payments  to  preserve  the  mortgaged  property  in 
a  large  sense,  by  maintaining  the  good-will  and  integrity  of  the  enterprise^  and 
entitle  them  to  be  made  a  first  lien." 

3.  Union  Trust  Co,  v.  Illinois  Midland  R.  Co.  (1886)  117  U.  8.  434,  29  L.  ed. 
903 :  In  this  case  many  different  series  of  certificates  had  been  issued  for  various 
purposes  by  the  successive  receivers  who  had  been  in  charge  of  a  railroad,  viz., 
for  such  purpose9  a9  the  parent  of  tax  liens,  for  necessaiy  repairs  of  tb9  roMt 
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to  W^yitoe  vnmSligB  dif«t-ted  from  OfM^ratiiirif  et^MAee  lAd  ftdiA  the  tep^ii*  aciidtillt, 
to  piqr  iNkgiB  due  etallloyees,  and  to  |^y  debts  incurred  in  ordinary  doiirM  of 
MMiaBM  \KoA  4m  to  other  roads;  Utoo  to  ]Ni.y  W^igto  incihrred  in  the  six  ttttMiths 
l^revilMiS  io  tti«  appointment  of  the  reMVer.  H  wttfi  held  thiit  all  these  webe  Valid 
clMai^ei  and  w^Id  be  giTsn  priority  as  agiMl%  thi  toipm  Of  the  property  where 
the  ineome  was  inadequate. 

Bat  iA  \M%  time  tea«e  the  toWl  refWM  to  MIot^  pHority  iA  favor  o!  suiiis  of 
money  bMfoWed  by  the  rec«iv«r  without  th«  a\lthori%y  Of  the  isoUH,  Although  the 
ttonqr  waa  Med  tor  le^timAto  ptUrpiMe%  s««h  tA  fti^  ihdi(*ated  in  the  preceditag 
pttagtU]^  It  tms  «btorv«d  thai  theto  ift  nti^^r  AHjr  dtffieVilty  ih  bbtainihg  an 
otder  of  thi^  mamt^  where  one  is  proper>  to  bortoW  ittottey  tor  specific  purposes  and 
tik  a  Bpeeifted  totol  atoount^  In  any  tovent^  aA  ittoi  f&r  mdney  borrowed  by  the 
receiver  will  not  be  allowed  priority  if  the  ^nrtNMe  for  whidi  the  money  Was 
btod  la  taot  8hewtt.2« 

S  Vno.  tiite  IMtatton  Wi  iMctrliife  ti  Sarileir  tMu. 

The  doetrine  of  these  casee  has  had  extexusive  ftpplic&tfon  in  the 
f^til  (Sourtd  during  the  last  qtiattel'  of  a  cetituty.  From  timid  to  time 
thd  supreliltg  court  has  taken  occasion  to  say  that  the  power  thus 
recognized  should  be  sparingly  used ;  and  finally  this  court  has  been 
impelled  to  reconsider  its  previous  utterances  and  to  limit  the  doc- 
trine strictly  to  those  situations  where  the  daiin  is  at  its  inception  a 
proper  charge  against  the  ciurreiit  account*  fthd  where  the  current 
tncodld  is  suMcient  to  pay  such  ckini  o)*  where  money  has  been 
diverted  from  that  fund«  The  trend  of  judicial  decision^  and  the 
extant  of  the  application  of  the  doctrine  at  the  piesent  time>  are  indi- 
oRted  in  tiie  following  cases.^^ 

U  KntsOiind  v.  Afi^eH^H  LoAn  d  Tnltff  CUk  (18^)  l86  U^  B.  89,  H  L.  ed.  Wf^i 
im  mis  oeeabioh,  the  s\it)r«ttie  touH  st>eaking  through  Mr^  Ju^tiise  Br^Wer  eMt)hdt- 
ieally  said:    **  Because  in  a  few  specified  and  limited  cases  this  court  has  d^llD^d 

ti  M  \j.  8i  4^9.  44  L.  fed.  458;  First  Nfet.  Bank  *).  Swing 

i»Iti  ttdditlmi  to  the  cases  specially  (C.  C.  A.;  1900)   43  C,  0.  A.  150,  103 

BUtedi  eee  also  HAle  v.  Frost  (1878)  99  Fed.   168;    Columhus  etc.  Oo.'s  Appeal 

U.  S.  689,  26  L.  ed.  419;  Huidekqper  v.  (C.  C.  A.;   1901)   48  C.  G.  A.  275,  109 

txicomotive  Works  (1878)  99  V.  S.  258,  Fed.  177;  Gregg  v.  Melropolitan  TniBt 

25    L.    ed.    ^i    Bumham    v,    Bowen  Co.   (C.  C.  A.;  190^)   6d  C.  C.  A.  637, 

U8d4)    111   U.  flk  776,  28  L.  ed.  596;  124  Fed.  721;   FoHyce  i).  Kansas  City 

St.  Loois,  Alton  etc.  R.  Co.  v.  Cleyeland  etc.  R.  Co.   (1906)    145  Fed.  566;   For- 

ete.  R.  Co.  (1868)   125  U.  S.  65S,  31  L.  dyee  Vi  Omaha  etc.  R.  Co.   (1906)    145 

cd.     ^:  tJnion  'trust  Co.  v.  Morriaon  Fed.  544;   New  York  etc.  Co.  v,  Louis- 

(1888)    125  U.  8.  691,  31   L.  ed.  825;  ville  etc.  R.  Co.    (l900)   102  Fed.  882; 

Stoge  9.  lf«ttiphiB  ett»4  R.  Co.  (1888)  125  Maryland  8tMl  C6.  v-.  Gettysburg  fel. 

U.  8.  86l>  81  L.  ed.  694;   Thoinas  Vi  Gd  (1900)  99  Fedi  15D;  Lee  t;.  Pennsyl- 

Westem  Car  Co.   (1893)   149  U.  S.  95»  Tania  Traction  Co.  (1900)  105  Fed.  405, 

37  L.  ed.  663;  Virginia  etc.  C?oal  Co.  r.  409;    Atchison   etc.    R.    Co.    t?.    Ostwrn 

Ctotral  lUilroad  Co.   (1898)   170  tJ.  f§.  (1906)  78  C.  C.  A.  t%  148  Fed.  606, 

306,  4t  L.  ed.  1068;  Southern  R.  Co.  «.  610. 
Carnegie  Steel  Co.  (1900)  176  U.  8.  ^/^'^ 
E^.  Prac  Vol.       r-lOO 
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that  miBecared  claims  were  entitled  to  priority  oyer  mortgage  debts,  an  idea  seems 
to  have  obtained  that  a  court  appointing  a  receiver  acquires  power  to  give  such 
preference  to  any  general  and  unsecured  claims.  It  has  been  assumed  that  a  court 
appointing  a  receiver  could  rightfully  burden  the  mortgaged  property  for  the  pay- 
ment of  any  unsecured  indebtedness.  .  .  .  When  a  court  appoints  a  receiver  of 
railroad  property,  it  has  no  right  to  make  that  receivership  conditional  on  the 
payment  of  other  than  those  few  unsecured  claims  which,  by  the  rulings  of  this 
courts  have  been  declared  to  have  an  equitable  priority.  No  one  is  bound  to  sell 
to  a  railroad  company  or  to  work  for  it»  and  whoever  has  dealings  with  a  company 
whose  property  is  mortgaged  must  be  assumed  to  have  dealt  with  it  on  the  faith 
of  its  personal  responsibility,  and  not  in  expectation  of  subsequently  displacing 
the  priority  of  the  mortgage  liens.  It  is  the  exception  and  not  the  rule  that  fluch 
priority  of  liens  can  be  displaced." 

2.  Finance  Co.  v.  Charleston,  etc.  R.  Co.  (G.  C.  A.;  1804}  10  C.  G.  A.  323,  02 
Fed.  205:  The  court  of  appeals  of  the  fourth  circuit,  Justice  Fuller  delivering  the 
opinion,  allowed  out  of  the  corpus  of  the  estate  unpaid  balances  due  upon  accounts 
with  other  carriers,  accruing  before  the  receiver  was  appointed.  The  original  order 
appointing  the  temporary  receiver  did  not  contain  authority  to  make  such  pay- 
ments but  the  order  appointing  the  permanent  receiver  contained  this  provision: 
"That  said  receiver  be  further  authorixed  to  pay  all  the  wages  due  to  the 
employees,  at  the  date  of  the  order  appointing  the  temporary  receiver  herein,  for 
labor  and  services  within  ninety  days  before  the  sam^,  and  also  all  balances  due 
to  other  carriers  and  connecting  lines,  and  necessary  to  be  paid  for  the  conducting 
of  the  said  railroad."  These  balances  in  question  were  not  in  fact  paid  by  the 
receiver,  and  all  the  income  had  been  absorbed  in  current  expenses.  In  approving 
the  action  of  the  lower  court  in  chaiging  these  items  to  the  corpus,  the  court  said : 
"  Such  indebtedness  may  be  given  priority,  notwithstanding  there  may  have  been 
no  diversion  of  income,  or  that  the  order  for  payment  was  not  made  at  the  time, 
and  as  a  condition,  of  the  receiver's  appointment,  the  necessity  and  propriety  of 
making  it  depending  upon  the  facts  and  circumstances  of  the  particular  case,  and 
the  character  of  the  claims."  But  he  added  that  the  discretion  of  entering  such 
orders  should  be  exercised  with  great  care.  He  also  remarked  upon  the  tendency 
of  the  supreme  court  to  narrow  the  limits  within  which  such  allowances  should  be 
made. 

3.  Wood  f>.  New  York  etc.  R.  Co.  (1896)  70  Fed.  741,  743:  The  following  sum- 
mary by  Judge  Golt  is  well  worthy  of  being  here  noted :  ''  In  respect  to  the  pay- 
ment by  receivers  of  a  railroad  of  pre-existing  current  debts,  as  constituting  a 
preference  over  outstanding  mortgage  liens,  out  of  current  income  coming  into 
their  hands,  or  even  out  of  the  proceeds  of  the  sale  of  the  property  under  fore- 
closure, it  may  be  observed — First,  that  no  fixed  and  inflexible  rule  can  be  laid 
down,  but  that  each  case  is  to  be  largely  governed  by  its  own  special  circum- 
stances; second,  that  the  tendency  of  judicial  decision  is  to  narrow,  rather  than 
enlarge,  the  class  of  such  preferred  claims;  third,  that  the  allowance  of  such 
claims  does  not  depend  upon  any  fixed  or  arbitrary  rule  as  to  the  time  when  the 
debts  were  contracted,  further  than  that  they  must  have  been  incurred  within  ft 
reasonable  time  before  the  appointment  of  receivers,  such  reasonable  time  depend* 
ing  upon  the  circumstances  of  each  particular  case;  fourth,  that  the  allowance  d 
such  claims  does  not  depend  upon  the  order  of  the  court  appointing  receiversf 
fifth,  that  the  current  income  of  a  railroad  is  primarily  to  be  devoted  to  the  pay- 
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ment  d  corrent  debts,  and  that  where  such  income  has  been  used  for  the  payment 
of  interest  upon  mortgage  indebtedness  or  for  permanent  improyements,  or  in  any 
manner  has  been  diverted  for  the  benefit  of  the  mortgagees  at  the  expense  of  the 
current  debt  fund,  there  must  be  a  restoration  to  the  extent  of  such  diversion; 
sixth,  that,  independently  of  the  question  of  diversion,  debts  may  be  preferred 
which  are  incurred  for  labor  and  supplies  necessary  to  keep  the  road  a  going  con- 
cern from  day  to  day,  or  which  are  the  outcome  of  indispensable  business  relations, 
a  continuance  of  which  involves  the  interests  of  the  public  and  the  traffic  of  the 
road." 

In  this  case  the  claim  was  for  coupling  links,  pins,  and  tank  steel  furnished  to 
the  road  within  four  months  preceding  the  appointment  of  the  receiver.  The 
order  appointing  the  receiver  had  authorized  him  to  pay  accounts  for  supplies 
incarred  within  four  months  in  the  operation  of  the  road.  The  claim  was  allowed 
out  of  the  current  earnings.  The  effect  was  to  give  it  preference  over  the  mortgage 
lien. 

4.  Gf9gg  v.  Metn>poliian  Tnut  Co.  (1905)  197  U.  8.  183,  49  L.  ed.  717:  Within 
the  six  months  preceding  the  appointment  of  a  railroad  receiver,  one  G.  furnished 
eroBB  ties  to  the  road.  They  were  needed  to  replace  ties  already  decayed.  A  large 
proportion  were  on  hand  when  the  receiver  was  appointed  and  were  used  by  him. 
It  was  conceded  that  the  ties  were  necessary  to  preserve  the  road  and  keep  it  in 
a  safe  and  fit  condition  for  use.  It  was  held  that  this  claim  was  not  chargeable  to 
the  corpus  so  as  to  displace  the  pre-existing  mortgage  lien  of  the  plaintiff  to  that 
extent.  But  it  was  admitted  to  be  a  valid  charge  against  the  surplus  earnings,  if 
any  existed.  The  case  of  Miltenherger  v.  Logansport  etc,  R,  Co,  (1882)  106  U.  S. 
286,  27  L.  ed.  117,  waa  distinguished;  and  the  authority  of  that  and  similar  cases 
was  thereby  much  weakened.  Three  judges  dissented.  According  to  the  doctrine 
of  the  majorilj  as  expressed  in  this  case,  a  claim  not  expressly  given  precedence 
by  the  court  as  a  condition  of  its  exercise  of  its  equitable  powers  cannot  be  charged 
to  the  corpuB,  unless  it  is  shown  that  there  was  a  diversion  of  funds  to  the  corpus 
that  ought  properly  to  have  been  applied  to  the  payment  of  the  claim,  or  unless 
the  claim  ia  for  labor,  or  otherwise  appears  to  represent  an  expenditure  absolutely 
essential  to  the  conduct  of  the  business  of  the  road  as  distinguished  from  the 
preservation  of  its  properties,  so 

5.  Dickinson  v.  Baunders  (C.  C.  A.;  1904)  63  C.  C.  A.  666,  129  Fed.  16:  In  pro- 
ceedings to  foreclose  a  mortgage  executed  by  a  granite  company  and  to  wind  up 
the  corporation  and  distribute  its  assets,  a  receiver  was  appointed  (at  the  instance 
and  special  prayer  of  the  plaintiff)  to  manage  the  business  and  keep  it  going 
during  the  foreclosure  proceedings,  the  idea  being  to  make  its  assets  of  the 
KTfatest  possible  value.  By  the  order  of  appointment  the  raoeiver  was  author- 
ized to  pay  sums  then  due  to  employees.  The  court  below  subsequently  required  the 
receiver  to  pay  debts  due  to  workmen  for  service  rendered  in  the  three  or  four 
months  prior  to  the  appointment  of  the  receiver,  and  the  claim  waa  given  pref- 
erence over  the  mortgage  debt.    This  was  approved  by  the  court  of  appeals. 

so  Since  this  case  was  decided  by  the  ed  before  the  supplies  were  furnished, 

supreme  court  it  has  come  to  be  re^rd-  unless  there  is  some  special  and  unusual 

ed  as  the  rule  that  supplies  furnished  circumstances  affecting  the  claim.     See 

to  a  railroad  are  not,  where  there  has  Queen  Anne's  Ferry  etc.  Co.  t?.  <}ueen 

been  no  diversion  of  income,  entitled  to  Anne's  R.  Co.  (1906)  148  Fed.  41,  43, 
precedence  over  a  mortgage  lien,  record* 
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§  t78L  Xd  rtttntMt  of  Saek  SeM  VnlMi  OH&ir^bM  atAinR  CiIMHK 

The  ttiost  iibportknt  point  to  be  here  home  in  mind  is  found  in 
the  ^)*6|)0&iti()ii  that  A  ckim  eteftted  prlbt  to  th^  i^eivership  c&n 
nevel*  be  given  preference  linless  it  arises  in  immediate  connection 
with  the  operation  and  conduct  of  the  business  and  is  of  such  nature 
as  to  be  chargeable  to  the  current  account  "No  expenditure  is  tMmr 
sider^d  of  thiid  nktilr^  where  it  is  made  for  purpowi  of  making  per- 
manent additions  or  itnplxjVGinents  to  th^  pl^opeMy  of  ^hete  it  is  of 
an  unusual  or  extfaordihary  characstef  and  not  dhdrgeablfe  to  the  cur- 
rent account.  Even  equipment^  if  sup];>lied  in  an  unusual  quantil^  or 
under  conditions  not  absolutely  requiring  it,  is  not  chargeable  to  the 
current  income,  and  hettce  c^atmot  be  prefertwii**  A  daim  accrti- 
ing  against  a  railroad,  pi*ior  to  the  appointttiettt  Of  thfe  I»§t5ditef, 
fot  the  donsttudtion  of  a  stone  pier  and  abutments  fol?  a  railroad 
drawbridge  over  a  city  street  cannot  be  made  a  preferred  claim  where 
there  is  no  surplus  income  from  which  it  can  be  paid  and  no  diversion 
is  sho^^.^^    I^or  is  a  elaim  entitled  to  preference  that  represents  an 

obligation  of  a  raili^oad  fof  the  i^ental  of  terminal  f aellltlos  ^here  ftueh 
facilities  do  not  form  an  Integral  part  of  the  wad.  The  same  Is  trlic 
ot  a  claim  for  the  cost  of  constructing  tracks  in  and  around  sUch 
terminalt** 

§  S792.  Otdiind  hf  ft^ttttitL^  Clftim  Chat^abM  A|fldnit  Cttftent 
Account. 

The  equity  ih  favoi*  Of  olatms  chargeable  figaihst  th6  cmwent 

account  grows  out  of  the  fact  that  they  are  debts  ine\iri*ed  Under  oi^ 
coimstances  supporting  the  presumption  of  an  expectation  that  thej 
should  be  paid  out  of  current  incomCi  If  credit  is  given  by  agree* 
ment  upon  such  claims  fot  a  time  whioh  indicates  that  thefe  was  no 
€'xpectation  that  the  enfrfent  earnings  were  to  be  applied  in  Ihelr 
payment,  or  they  ate  allowed  to  stand  unsettled,  and  without  Buit, 

for  such  a  time  as  indicates  that  the  creditor  has  ceased  to  look  to 
current  earnings^  he  will  be  regarded  as  a  simple  unsecured  creditor, 

>i  Lackawanna  etc  Co.  v.  Farmers'  Continental  Trust  Co.  (C.  C.  A.;  1001) 

Tioan  etc*  Co»  (1900)  176  U.  S.  806«  816,  111  Fed.  669,  49  C.  C.  A.  680.^ 

44  L«  ed.  476,  484^  Claims    for    necessary    repairs    prior 

B2  International   Trust   Co.   t^.  T.   R*  to  the  receiverstiip  may  be  allowed  a 

Townsend  Brick  etc.  Co.  (C.  C.Ai;  1899)  preference,   but   not   claims   for  reoon> 

37  C.  Cfc  A.  396,  95  Fed.  860.  struction.  Lee  r.  t^ennsylvanU  ¥tmebon 

<8St.  Louis  Merchants'  etc.  ft.  Co.  v.  Co.  (1900)  la?  ^ed.  406^ 


nijdng  aloae  upon  the  general  eredit  of  the  oompany,  and  net  up<»i 
the  Interposition  of  a  court  of  equity.'* 

1,  /?2««ow  trM9t  d  Bav,  Bank  v,  Doud  (C.  C.  A.;  1900)  52  L.RJI.  481,  44  C.  C. 
A.  389^  105  Fed.  123:  This  case  contains  an  elaborate  examination  of  the  author- 
ities and  a  very  full  discussion  of  the  principle  governing  the  right  to  give  pref- 
erence tq  an  ui^secufed  claim;  and  in  the  light  of  the  present  attitude  of  the 
supreme  court,  the  risum6  here  given  is  entirely  correct.  The  question  was 
whether  a  creditor  who  had  loaned  money  to  pay  interest  on  a  prior  mortgage  debt 
was  entitled  to  be  repaid  in  prefe^r^uce  to  the  mortgage  debt.  It  was  heI4  that 
he  was  not  so  entitled.  Sanborn,  Circuit  Judge,  said;  "A  claim  for  money  bor- 
rowed pr  fpx  96rr\oe  rendered  or  material  furnished  to  construct  a  uecessar^* 
permaaenf^  a^  behefieiai  (mpimement  or  additioi^  to  the  mortgaged  prope^^  of 
a  quasi- pifblic  corporation  is  not  entitled  in  equity  to  ft  preference  in  payme9t  out 
of  the  inoft^aged  property  o.r  incqme  over  the  claims  of  the  bond  holders  secured 
by  the  lien  of  the  prio^  mortgage,  in  the  face  of  which  the  claim  accrued;  and 
neither  the  fs^ct  that  the  consideration  of  the  claim  conserved  the  property, 
increased  the  security  of  the  mortgagee,  an4  rendered  the  operation  of  the  prop- 
erty mpre  econon^ical,  nor  the  fact  that  it  was  necessary  to  keep  the  mortgagor 
s  going  concern,  nor  the  fact  that  the  mortgagor  pledged  or  mortgaged  the  cur- 
rent income  to  secure  the  payment  of  the  claim,  can  raise  such  an  equity  as  will 
entitle  H  to  a  preferential  lien  upon  either  the  iucome  or  the  corpus  of  the  mort- 
gaged estfiie  over  the  Hen  of  the  prior  inortgage^^ 

It  was  pointed  out  that  the  dictum  in  Foadiak  r.  Schall  (18781  99  U.  0.  235,  25^, 
25  L.  ed.  339,  342,  to  the  eifect  that  ''necessary  operating  and  managing  expenses, 
proper  equipmei^ty  and  useful  improvements  "  are  to  be  deducted  from  the  gur^ut 
income  before  the  net  income  out  of  which  the  mortgage  debt  is  to  be  paid  atises, 
b«|  heen  diaftpproved  %ud  modified ;  and  that  the  class  of  claims  entitled  to  equi- 
table pref e^noe  has  been  limited^  by  later  decisipjus,  to  ^ch  i^s  are  incurred  for  the 
current  expenses  of  the  operation  of  the  i^prtgaged  property  in  the  ordiparv  course 
of  the  ^i|ie88  of  the  mortgafjor  and  which  are  chargeable  to  the  current  ac- 
conntSB 

The  foQo^Hng  proposition^  wer^  then  stated  aQ  a  result  of  an  examination  ^nd 
a]^l]pi■  qi  the  fa^ts  and  opiuions  ii\  all  the  cases  decide4  prior  to  that  time  in  the 
suprfQie  court  upon  the  suhject  of  preferential  claims  iu  su^ts  to  foreclose  oiort* 
^ges  upou  the  property  of  quasi-puolic  corponitlons : 

"  A  niortg^gee  oi  the  property,  acquired  and  to  be  acquired,  and  of  the  income 
of  a  quasf-public  corporfition,  ^uch  as  ^  railroad  company,  obtains  a  lien  upon  the 
net  faioome  of  the  company  after  the  current  expenses  of  open^tion  incurred  in  the 
ordinary  eourse  of  business  are  paid,  and  impliedly  agrees  that  the  gross  income 
shall  be  flrsit  applied  to  the  payment  pf  these  current  expenses,  before  the  net 
ii^ccQ^e  to  which  he  is  entitled  arises. 

"  A  court  of  equity  engaged  in  administering  mortgitged  railroad  propert;^  under 
a  re^versil^p  in  a  £>^losure  suit  may  prefer  unpaid  plaims  for  current  expenses 

M  ^^emi^Hqi)^  ^nigt  Cp,  n.  Toto-  Farmers*  Lofin  etc  Co.  (1900)  176  U.  S. 

send  Bride  etc.  (%.  (6:  C.  A.;  1899)  87  298,  44  L.  ed.  475;  Southern  R;  Co.  ri 

C.  G.  A.  386,  95  Fed.  850.  Carnegie  Steel  Co.  (1900)  iH  U.  C  ii9, 

s(  See  Laekawamia  Iron  etc.  Co.  v.  44  L.  ed.  458. 
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pf  the  ordinary  openttkm  of  the  railroad,  inearred  within  a  limited  time  before 
the  reeetvenhlp,  to  a  prior  mortgage  lien»  in  the  distribuUon  of  the  ineone  or  ef 
the  prooeede  of  the  mortgaged  property, 

''If  such  a  mortgagor  diverts  the  current  income  from  the  payment  of  emRDt 
ezpenaes  to  the  payment  of  interest  on  the  mortgage  debt,  or  to  the  unprovemeBt 
of  the  mortgaged  property,  so  that  current  expenses  remain  unpaid  when  a  reeorer 
is  appointed,  the  court  may,  out  of  the  income  accruing  during  the  reoeiTenk^ 
restore  to  the  unpaid  claims  for  current  expenses  the  amount  so  diverted.  Bot  if 
there  has  been  no  diversion  there  can  be  no  restoration,  and  the  amount  of  the 
restoration  cannot  exceed  the  amount  of  the  diversion. 

'*  The  class  of  claims  which  may  be  awarded  a  fN-eference  in  payment  over  the 
prior  mortgage  debt  in  equity  is  limited  to  claims  for  current  expenses  incurred 
in  the  ordinary  course  of  the  operation  of  the  mortgaged  property  within  a  limited 
time  before  the  appointment  of  a  receiver.  It  does  not  include  claims  for  money 
loaned,  or  for  material  or  labor  furnished  to  make  necessary  beneficial  and  per- 
manent additions  or  improvements  to  the  mortgaged  property.  .  .  .  The  tsst  of 
the  preferential  equity  of  a  claim  is  its  consideration.  If  its  consideration  ms 
a  current  expense  of  the  operation  of  the  mortgaged  property,  which  inured  to  its 
benefit,  and  which  was  incurred  in  the  ordinary  course  of  its  business,  within  a 
limited  time  anterior  to  the  appointment  of  the  receiver,  the  claim  may  be  pre- 
ferred. •  •  .  If  the  consideration  of  a  claim  is  not  a  part  of  the  current  expenses  of 
the  ordinary  operation  of  the  mortgaged  property,  but  is  a  part  of  the  expense  of 
constructing  a  permanent  addition  or  improvement  to  it,  out  of  the  ordinsiy 
course  of  its  operation,  neither  the  fact  that  it  tended  to  conserve  and  improTe 
the  property  and  increase  the  security  of  the  mortgagee,  nor  the  fact  that  it  was 
necessary  to  keep  the  mortgagor  a  going  concern,  nor  the  fact  that  the  mortgagor 
pledged  or  mortgaged  the  current  income  to  secure  it»  will  give  the  daim  a  pref- 
erential equity  over  the  lien  of  a  prior  mortgage." 

2.  Rodger  BalUut  Car  Co.  v.  Omaha,  KantOM  City  etc.  B.  Co.  (C.  C.  A.;  1907) 
83  C.  C.  A.  403,  154  Fed.  029:  The  unsecured  claim  for  which  priority  over  the 
mortgage  lien  was  asserted  arose  out  of  the  purchase  of  ballast  cars  a  short  time 
before  the  road  was  put  into  the  hands  of  a  receiver.  It  was  conceded  that  the 
purchase  of  the  ballast  cars  was  necessary  to  keep  the  railroad  a  going  conoero 
and  to  continue  its  business  and  operation,  and  that  the  purchase  of  these  cars 
conserved  and  improved  the  mortgaged  property  and  increased  the  security  of  the 
bondholders  secured  by  the  mortgage.  On  the  other  hand,  there  was  no  evidence 
that  the  company  had  ever  bought  so  large  a  lot  of  cars  before,  or  that  in  the 
ordinary  course  of  its  business  it  was  accustomed  to  purchase  such  a  lot  as  a 
imrt  of  the  current  expenses  of  the  operation  of  the  road.  On  the  contrary,  the 
expense  of  this  purchase  was  shown  not  to  be  a  current  or  customary  expense.  It 
was  an  unusual  outlay  incurred  on  an  extraordinary  occasion  to  answer  an  unprec- 
edented demand.  Accordingly  it  was  held  that  the  claim  could  not  be  allowed  a 
preference.  The  opinion  was  by  Sanborn,  Circuit  Judge.  After  referring  to  the 
preceding  case,  he  observed  that  the  opinions  of  the  supreme  court  on  this  subject 
since  that  decision  was  rendered,  disclose  no  modification  of  the  propositicma  of  law 
formulated  in  that  case,  save  that  the  class  of  claims  that  may  Imb  preferred  has 
been  still  further  restricted  l^  the  holding  in  Gregg  v.  MetropoUtat^  Trutt  Co. 
on^e,  p.  1688. 
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§  8763.  IMversioii  of  Income  as  Affecting  Biglit  to  Charge  CorpnB. 

An  equity  sufficient  to  justify  the  allowance  of  an  unsecured 
daim  for  supplies  out  of  the  corpus  of  the  property  arises  where 
there  has  heen  what  is  called  a  diversion  of  income  from  the  current 
expense  account  to  the  payment  of  the  mortgage  debt  or  interest  upon 
it  or  perhaps  even  to  permanent  improvements.  In  such  case  any 
unsecured  claim  properly  allowable  against  the  income  from  which 
the  diversion  took  place  may  be  allowed  to  that  extent  against  the 
corpus  itself.^' 

International  Trust  Co.  i?.  T.  B.  Townsend  Brick  etc.  Co.  (C.  C.  A.;  1899)  37  C. 
C.  A.  390,  95  Fed.  850:  Lurton,  Circuit  Judge,  after  giving  an  account  of  the 
principle  on  which  a  claim  for  supplies  or  other  operating  expenses  may  be  made 
a  preferred  charge  against  the  income  or  ''current  debt  fimd/'  proceeded  to  give  an 
aceonnt  of  the  origin  of  the  "diversion"  or  "restoration"  doctrine.  Said  he: 
"  These  '  debts  of  the  income '  are  an  '  equitable  charge '  only  upon  the  '  current 
income '  of  the  mortgaged  railroad.  If  such  debts  remain  unpaid  when  the  rail- 
road passes  into  the  possession  of  a  court  of  equity,  this  'equitable  charge'  is 
continaed,  and  attaches  to  the  'surplus  income'  arising  under  the  receivership. 
If  this  surplus  income  is  not  applied  to  the  payment  of  the  debts  to  which  it  is 
primarily  devoted,  but  is  expended  for  the  benefit  of  the  mortgagee,  as  in  payment 
of  interest^  or  in  the  purchase  of  property  which  passes  under  the  mortgage,  or  in 
betterments  of  the  railroad  itself,  an  equity  arises,  as  a  consequence  of  such 
diversion,  which  will  justify  a  court  of  equity  in  requiring  the  mortgagees  to 
restore  to  the  income  that  which  has  been  taken  away.  The  power  of  the  court 
to  displace  mortgage  liens  in  favor  of  such  unsecured  debts  of  the  mortgagor 
depends  upon  the  fact  that  the  current  income,  either  before  or  after  the  receiver- 
ship, has  been  diverted  to  the  benefit  of  the  displaced  mortgage,  and  the  extent 
to  which  the  corpus  of  the  mortgaged  property  can  be  called  upon  to  pay  such 
d^bts  of  the  income  is  limited  by  the  amount  of  the  diversion." 


§  2754.  Equity  Arising  from  Failure  of  Mortgage  Creditors  to  Foreclose. 

Where  the  mortgage  creditors  fail  to  take  possession  of  the  prop- 
erty promptly  upon  default  or  to  institute  foreclosure  proceedings^ 
but,  on  the  contrary,  stand  by  and  see  outsiders  advancing  money  in 
the  effort  to  keep  the  property  on  sound  footing,  an  equity  arises  that 
will  give  the  imsecured  creditor  a  right  of  priority  over  the  mortgage. 
Thia  equity  is  especially  strong  where  the  creditors  themselves  have 
actually  obtained  advancements  and  supplies  to  be  used  in  sustaining 

SC  A  petition  for  the  allowance  of  a  pointment  of  the  receiver.    Intemation- 

claim  for  ctirrent  supplies  out  of  the  al  Trust  Co.  r.  Townsend  Brick  etc.  Co. 

oorpos  of  the  trust  fund,  there  being  no  (C.  C.  A.;   1899)   37  0.  C.  A.  396,  95 

sorplns  income,  must  allege  a  diversion  Fed.  862. 
of  income  either  after  or  before  the  ap- 
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the  totterillg  enterprifie  on  whicl^  they  hol4  the  first  wort^SI^.  S§^ 
they  are  practically  estopped  to  questions  that  such  advances  are  a  ^rst 
charge  on  the  proceeds  of  the  sale  in  preference  even  over  their  mort- 
gage lien. 

0«i6en  Annt^a  Perrj^  etc,  0o.  v.  Queen  Annexe  B.  Co.  (1906)  148  Ted.  41:  T|ils 
case  furnishes  i»  good  illustratioii  of  the  equity  in  qupstion.  ^h^  mprtgngci 
creditors  (bo^idlifUder^)  insteiid  pf  requiring  the  trustee  to  tf^e  posdessiom  o^ 
delftult  in  |^c(x>irdaAce  with  th^  popyisims  of  the  mortgage,  proceeded  instead  \a 
select  a  committee  of  their  own  number  to  manage  the  insolvent  properir  and 
keep  it  going.  This  committee  incurred  debts  for  supplies  and  operating  expenses. 
Afterwards  the  property  was  foreclosed  and  bought  in,  virtually  by  representa- 
tives of  the  mortgage  creditors.  It  was  held  that  the  debts  incurred  by  the  man- 
agpng  committee  had  a  preferential  equity  in  the  proceeds.  This  committee  was  in 
fact  and  in  effect  the  agent  of  the  b<Hidholder8,  and  the  debts  contracted  by  it  in 
doing  what  it  was  appointed  to  de  were  in  equity  the  debts  of  the  boBdholders 
themselves. 

§  8765,  Period  (or  WWcli  Sad;  Prttp  May  So  ??<5ftrrc4. 

In  regard  to  the  period  preceding  the  appointment  of  the  receiver 
(Juring  which  claims  for  supplies  can  properly  be  mad^  preferential, 
six  months  seems  to  have  been  conv^ption^lly  adopted  Si,^  the  pyoper 
time  beyond  which  the  court  should  not  usually  ga^^  !Put  this  period 
is  by  no  means  an  inexorable  limitation,  and  the  oourt  may,  in  ita 
discretion,  give  priority  to  a  claim  arising  more  than  six  months  before 
the  appointment  of  the  receiver.'® 

gt  Ifouia  Merchants^  etc.  Co.  v.  Continental  Tmat  Co.  (0,  C,  A.;  \9Si\)  49  (!.  Gr 
A.  629,  ill  Fed.  669:  In  the  order  directing  the  receiver  to  t^ke  possessioii  %a<| 
operate  said  railroad,  it  was,  among  other  things,  directed  that  the  receiver,  out 
of  the  income  of  the  receivership  and  after  paying  his  operating  expenses  an4 
taxes  due  or  to  become  due,  should  pay  aU  amounts  due  or  to  become  due  employees 
of  said  railroad  cpmpany,  all  claims  for  labor  apd  services,  all  claims  for  materials 
and  supplies  furnished  said  railroad  company  within  six  months  prior  thereto, 
and  all  balances  due  or  to  become  due  to  other  railroad  or  transportation  com- 
panies on  balance  accruing  within  six  months  prior  hereto.  This  was  said  to  be 
the  usual  order  for  the  payment  of  six  months'  claims. 

57  Gregg  V.  Metropolitan  Trust  Co.  Southern  R.  Co.  v.  Carnegie  Steel  Oo. 
(1995)  197  U.  S.  196,  49  L.  ed.  721;  (1900)  176  U.  S.  357,  44  L.  ed.  458,  20 
Bosworth  V.  St.  Louis  Terminal,  etc.  Sup.  Ct.  347,  affirming  (1896)  22  C.  C. 
Ass'n  (1899)  174  U.  S.  182,  43  L.  ed.  A.  289,  76  Fed.  492;  Atkins  v.  Peters- 
941.  burg    R.    Co.     (1879)    3    Hugh««    307; 

58  Hale  V.  Frost  (1878)  99  U.  S.  389,  Skiddy  v.  Railroad  Ca  (1879)  3  Hughes 
25    L.    ed.    419;    Bumham    v.    Bowen  320. 

(1884)   111    U.  S.   776,  28  L.  ed.   596; 
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In  detenniiiing  whether  an  unsecured  claim  created  prior  to  the 
receivership  is  to  be  given  preference,  it  is  important  to  consider  the 
coqditiops  under  which  the  question  arises  and  is  brought  up  for  final 
4eterwination,  For  instance,  if  the  court,  upon  the  appointment 
p|  tb^  r^eiver,  authorizes  him  to  pay  clai9is  of  a  certain  q^^^^cter, 
gnd  he  acts  upon  such  order,  he  is  protected,  and  the  paynient  piust  be 
ratified,  unless  of  course  where  the  right  to  reconsider  the  claim  is 
reserved,  On  the  other  hand,  if  the  court  authorizes  a  receiver  to  pay 
cla«n§  of  ft  isertfiin  ki^dj  but  doe§  pot  ipa^e  it  SiP^datory  upon  bini  to 
VUk^  wet  »Wrni§ftl»  W  li,  fw  kek  ft  f^^ds,  b^  is  disable  te'pfiy  them, 
and  the  matter  eoaifis  up  fer  eoBaideMtian  f^i  the  final  hearing,  the 
eouvt  is  Bet  emieluded  hy  its  previous  interloeutory  erdev  authorizing 
the  payment  of  the  claim,  but  may  consider  and  determine  upon 
equitable  principles  the  extent  of  the  liability  of  the  property  to  such 
clafans.  Always,  where  the  receiver  does  not  pay  a  claim,  the  parties 
in  Interest  may  rightfully  chaDenge  its  priority,  even  if  it  is  within 
the  very  letter  of  the  order  of  appointment.®*  And  as  a  matter  of 
course  where  the  court  has  made  no  previous  order  authorizing  the 
payment  of  a  claim  the  question  of  its  priority  is  to  be  finally  deter- 
mined in  accordance  with  equitable  principles. 

S  87f 7t  ?tWW  9f  Covl  t^  jLHtli^riy^  XitiWIPe  pf  Uefi  Of r^ttoatm. 

Receiver's  certificates  are  evidences  of  indebtedness  issued  by  the 
receiver  under  the  authority  of  the  court  of  his  appointment.  They 
may  be  issued  either  in  consideration  of  claims  that  have  already 
accrued  or  in  consideration  of  money  advanced,  work  done,  or 
materials  furnished,  upon  the  faith  of  the  certificates.  They  are 
usually  made  a  first  lien  on  the  property.*® 

The  power  of  the  court  to  authorize  the  issuance  of  certificates  con- 
stituting a  first  lien  is  merely  a  manifestation  of  its  general  power, 
already  discussed,  of  creating  preferred  charges  against  the  property ; 
and  of  course  the  issuance  of  certificates  creating  a  priority  over  exist- 

>»  LouisvUle  etc.   B.   Ck>.  v,   Wilson  2  Dill.  449;  Montreal  B»|ik  «.  Tlaj^y 

(1891)  138  U.  0.  606,  34  L.  ed.  1025.  (1881)  7  Fed.  ^92;  XTnioiTTniM^  Co.  v. 

4oeb«w  V.  little  Rock  etc.  R.   Go.  Chicago  etc.  i(.  Co.  (18^)  7  Fed.  5}9$ 

(1870)   100  U.  SL  e06,  25  L.  ed.  757;  Credit  drnw^f  v-  ArkMMS  utoi  ?•  Co. 

••St  Paul  etc  R.  Co.  (1873)  (1882)   16  Fei  4(3. 
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ing  liens  will  not  be  authorized  unless  the  cireumstanoes  are  sufScioit 
to  justify  a  preference. 

MentmtiU  Trutt  Co,  v.  Kanawha  etc.  R.  Co,  (C.  C.  A.;  1893)  7  C  C  A.  3, 6B 
Fed.  6:  Judge  Taft  expounded  the  principle  upon  which  the  court  acts  InaiitlMV- 
izing  the  iasuance  of  receiTer's  certificates  in  the  following  words:  "A  ooort  of 
equity  which,  in  foreclosure  or  other  suit,  has  taken  into  its  custody  nilnad 
property,  may  authorize  its  receivers  to  borrow  money  for  the  prcserfation, 
maintenance,  or  neoessar}*  betterment  of  the  road,  and  may,  by  its  ordcr^  mtke 
the  loans  thus  incurred  a  paramount  lien  on  the  inccMne  and  corpus.  TbB  ooort 
does  not  act  as  the  agent  for  the  parties  in  the  sense  that  it  createa  the  Hen  bj 
contract  of  the  parties  with  the  lenders,  but  by  virtue  of  its  custody  of  the  prop- 
erty and  its  jurisdiction  of  the  parties,  it  pledges  its  own.  faith  to  tiie  lender  that 
it  will  enforce  such  a  lien  against  the  property  and  the  parties,  as  a  oanditicn  of 
its  releasing  the  property  and  of  its  enforcing  any  equities  in  favor  of  mbj  of  those 
who  invoke  its  assistance." 

A  court  appointing  a  receiver  has  no  power  to  authorize  the  ifl8u- 
ance  of  receiver's  certificates  which  shall  constitute  an  absolute  lien 
on  the  property  superior  to  that  of  one  who  is  not  a  party  to  the 
suit.^^  But  if  it  is  feasible  to  bring  such  parties  in  and  they  are 
brought  in,  the  court  may  then  determine  whether  the  certificates 
previously  issued  and  declared  to  be  a  first  lien  shall  be  allowed  prio^ 
ity  or  deprived  of  it** 

§  27S8.  Validity  and  Character  of  Certiftoates  as  AlTeeted  ^7  Order. 

The  validity  of  receiver's  certificates  depends  on  and  is  governed 
by  the  authority  under  which  the  certificates  are  issued.  The  receiv- 
ers cannot  give  to  the  certificates  the  character  and  quality  of  com- 
mercial paper,  so  as  to  make  them  good  in  the  hands  of  any  bona  fide 
purchaser  without  reference  to  the  terms  of  the  order  under  which 
they  were  issued.  Receiver's  certificates  are  not  n^otiable  instru- 
ments in  the  technical  sense.*'  Where  a  court  authorizes  the  use  of 
certificates  for  a  particular  purpose,  and  the  receiver  applies  them  to 
debts  of  different  character,  a  general  creditor  who  takes  them  under 
such  conditions  is  entitled  to  no  priority  over  other  general  creditors.** 
Even  a  subsequent  innocent  purchaser  for  value  does  not  get  an 

41  Metropolitan   Trust    Co.    0.    Lake  price  below  which  they  are  not  to  be 

etc.  R.  Co.  (1900)   100  Fed.  S07.  marketed,  a  purchaser  paying  less  than 

4tSee  Hervey  v.  Illinois  Midland  R.  that  sum  can  enforce  them  only  to  the 

Co.  (1SS4)  28  Fed.  160,  176.  extent  of  the  sum  actuaUy  paid  by  him 

4<  Union  Trust  Co.  of  New  York  v,  with  interest.    Stanton  v.  Alabama  etc 

Chicago  etc.  R.  Co.   (1881)  7  Fed.  513.  R.  Co.  (1887)  2  Woods  506,  31  Fed.  585. 

Where  the  order  authorizing  the  sale  44  Fidelity    etc.    Co.    v.    ShenaadoiUi 

of  receiver's  certificates  names  an  upset  Iron  Co.  (1889)  42  Fed.  372. 
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indefeasible  title.  He  takes  strictly  subject  to  the  order  of  the  court 
authorizing  the  certificates  and  is  chargeable  with  notice  of  any  defect 
in  the  title  of  those  from  whom  the  certificates  are  obtained. 

Central  Nat,  Bank  v.  Hazard  (1887)  30  Fed.  484:  A  reoeiyer  collusively  nego- 
tiated certificates  to  one  G.  at  a  considerably  lower  price  than  they  should  have 
brought^  with  the  result  that  less  was  realized  for  the  benefit  of  the  trust  than 
should  have  been  realized.  C.  negotiated  the  certificates  to  innocent  purchasers 
for  yalue.  It  was  held  that  these  holders  could  enforce  the  certificates  only  to 
the  extent  of  the  value  paid  by  G.  Said  the  court :  *'  Receiver's  certificates  are 
not  commercial  paper,  and  the  holder  takes  them  subject  to  all  equities  between 
the  original  parties,  even  though  he  acquires  them  for  value  and  without  notice ; 
and  when  they  are  negotiated  at  a  discount,  which  the  receiver  is  not  authorized 
to  allow,  a  6oita  fide  holder  will  only  be  protected  to  the  amount  actually  advanced 
by  the  first  purchaser." 

§  2759.  Order  Allowing  Sale  of  Certificates  at  Reasonable  Disoonnt. 

It  is  within  the  competence  of  a  federal  court  of  equity,  upon 
authorizing  a  receiver  to  issue  certificates,  to  allow  him  to  dispose  of 
them  at  such  reasonable  discount  as  may  be  necessary  under  the  par- 
ticular circumstances  to  enable  him  to  obtain  the  money  upon  them. 
In  a  case  where  the  order  of  the  court  below  authorized  the  certificates 
to  be  sold  at  not  more  than  ten  per  cent,  discount,  and  there  was  noth- 
ing in  the  record  to  show  that  the  money  could  have  been  raised  with- 
out such  a  provision  being  inserted,  the  supreme  court  allowed  the 
certificates  to  be  paid  in  full  with  interest,  notwithstanding  the  fact 
that  they  had  been  sold  at  the  discount  mentioned.  It  must  be  pre- 
sumed, said  the  court,  that  the  parties  taking  the  certificates  relied  on 
the  promise  to  pay  their  face,  and  would  not  otherwise  have  trusted  the 
receiver  or  the  fund.***  But  in  a  case  where  the  receiver  had  hypothe- 
cated certificates,  without  express  authority  contained  in  the  order 
under  which  the  certificates  were  allowed  to  be  issued,  at  a  discount 
of  ten  per  cent,  the  person  advancing  money  to  the  extent  of  ninety 
cents  on  the  dollar  was  not  allowed  to  be  paid  to  the  extent  of  the  f  uU 
face  value  with  interest,  but  was  limited  to  the  amount  actually 
advanced,  with  interest.*® 

§  8700.  Same— Effeet  of  State  Uiury  Law. 

In  allowing  receiver's  certificates  to  be  disposed  of  at  a  discount, 
the  federal  courts  appear  not  to  be  bound  by  the  usury  laws  of  the 

«t  Union  Trust  Co.  v.  niinols  Mid<       ^eSwann  v,  Clark   (1884)   110  U.  S. 
land  R.  Co.  (1886)  117  U.  S.  434,  20  L.  602,  28  L.  ed.  260. 
ed.M8. 
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I'fapective  states  of  the  Union  j^?  l^qt  iinuai^^l  {md  mu^ecese^i^  dis- 
^ui^ts  are  recognize^  ^  improper,  anc}  a  person  whq  takes  ye^^er's 
certificates  fit  an  abnormal  cUsopunt  ^ould  certainly  be  he)4  W>t  to 
be  an  innocent  purchaser  to  the  full  extent  of  their  face  value.^® 


§  8761,  P?ttti«n  fif  Se«m<^  ft?  Jm^fi.  to  Issue  Certiftcates. 

The  consent  of  a  court  to  the  issuance  of  receiver's  certificates  is 
usually  obtained  upon  petition  of  the  receiver,**  though  the  order  is 
not  infrequently  granted  simultaneously  with  the  appointment  of  the 
receiver^^^  In  his  petition  for  leave  te  issue  certificates  the  receive? 
should  make  a  detailed  statement  specifying  the  sums  needed,  and  for 
what  they  are  needed ;  and  clear  proof  should  be  adduced  of  the  cor^ 
rectness  of  the  statement,  and  of  the  necessity  that  the  money  be 
raisg4t  A  receiyei^  is  require^  upon  the  ^al  presentation  qf  {lis 
accounts,  to  state  clearly  the  various  items ;  and  in  like  manner,  when 
he  asks  authority  to  create  in  advance  a  debt  against  the  property  by 
which  money  is  to  be  put  into  his  hands,  he  ought  to  show  good 
reasons  why  the  application  should  be  granted.^^ 

§  2762.  Votiof  qf  Application— Effect  of  Want  pf  Notipe. 

Upon  applioation  for  leave  to  issue  receiver's  eertifioates  that  sbftU 
ooBstitute  a  first  lien  on  the  property,  the  bondholders,  general  oieditr 
OSS,  and  other  persons  having  an  interest  to  be  afleoted  theveby, 
shonlsl  be  given  due  notice  in  order  that  they  may  have  an  opportunil^ 
to  appear  and  be  heard*  It  does  mot  follow  from  this  that  the  eonrt 
oannot  grant  leave  for  the  issuance  of  such  eertifioates  (maji^B  patie 
application  of  the  receiver,  for  it  has  been  held  that  it  has  audk 
powear.^^  But  in  a  ease  where  no  such  notice  is  givep  and  the  order  is 
made  eoc  parte,  the  court  has  the  power  subsequently,  upon  hearing 
i|ll  the  parties,  to  modify  the  order  and  to  deprive  those  eertifioates  of 
their  priority.    Every  purchaser  of  such  oertifieates  therefore  assiuiies 


*^  Stanton  v.  Alabama  etc.  R.  Co.  339) ;  and  no  doubt  at  this  time  such  an 
(1875)  2  Woods  606,  with  which  cam*  abnormal  discount  would  not  be  toler- 
pare  Meyer  v.  Johnston  (1875)  53  Ala^  %tp4  Of  ftvthovfsiiA  IH  ft  f^^M  sfur^. 
237,  351.  *  49  Investment  Co.  v.  Ohio  etc.  1^  Co. 

i^to  Pouth^l^d  17.  Lf4(e  Superior   (ICtSSl  dfi  F^  48. 
Ship  etc.  Cfe.   (1872)   MS.,  the  receiver       bo  Kennedy  r.  St.  Paul  etc.  p.  Co. 
was  antkarlsed  to  dispose  of  his  eevtifl*    (1873)  2  iMH,  MS,  4fi*. 
cates  at  a  discount  not  exceeding  twen-       si  Meyer  t?.  Johnston  (1875)  53  Ala. 


iv-4v®  per  99^^  This  order  has  beep  crit-  350, 

feised  is  an  abuse  of  the  usury  laws       ^  2  Mercantile  Trust  C9.  v. 

(Meyer   9.   Johnston    (1876)    53   Ala.  etc.  R.  Co.  (lM2)  50  Fedi  871. 
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the  risk  of  the  filial  Axstion  6f  the  court  touching  theit  ri^t  tt>  p]4- 
ority.'* 

taughttn  v.  V.  B.  RMing-Btock  Co.  (1894)  64  Fed.  25:  Certificates  issued  upon 
Uk  60  p^tte  Applicaiidll  we)^e  turned  over  to  creditors  in  satisfaction  ot  claims 
accmiBg  prior  to  the  reoeirership  tot  goods  sold  to  the  otxtnpAliy  in  ttnd  bYdlAHry 
eoutse  of  bnsmcss,  for  money  loan^  to  it,  ^r  salaries  of  its  ^flM^tb,  And  for 
connsd  fees.  The  court  in  finally  passing  upon  the  certificates  refused  to  give 
them  a  preferential  lien  and  put  them  on  the  same  footing  as  other  unsecured 
claims. 

%  2763.  Constaf  and  fistoppel  as  AiTeoting  Validity  of  Certificates. 

A  plaintiff  who  ooilsents  to  the  issuance  of  receiyer's  oertifioates 
that  shall  be  a  first  li^n  thei^by  postpones  his  own  lien  to  that  iif  the 
certificates,  although  there  are  others  in  the  same  class  who  do  Hot 
consent  and  who  are  therefore  not  postponed.'^  Likewise  a  partjr 
whO|  pending  the  proceedings^  stands  by  and  sees  obligations  incurred 
and  expenditures  made  under  an  order  of  court  authorilsing  certifi- 
cates to  be  issued,  without  making  objection,  is  precluded  firom  after- 
wards questioning  the  preference  of  the  certificates.*^' 

§  2764.  Application  of  Proceeds  of  Certificates. 

t^artiea  who  actually  advance  money  to  a  receiver  <m  hid  certifi- 
cates, the  issuance  of  the  same  being  duly  authorized  by  the  court^  are 
not  bound  to  see  that  the  funds  thus  put  into  the  hands  of  the  receiver 
are  prop^ly  applied.'^  But  before  receiver's  certificates  can  consti- 
tute a  valid  charge  on  the  funds  or  property  in  the  hands  of  the 
receiver,  the  proceeds  must  come  to  his  hands,  custody,  or  control.  It 
is  not  necessary  that  the  actual  money  should  be  turned  over  tO  hiid. 
It  is  enough  if  credit  is  entered  to  his  account  at  a  bank  with  his 
approval.  'The  Subsequent  failure  of  the  bank  in  such  a  case  and  the 
cotisequeht  loss  of  the  funds  by  him  does  not  defeat  the  lien  of  the 
certificated.*** 

iktJnIon  Trufit  Co.  v.  Illinois  etc.  R.  Co.   (1882)    106  Q.  S.  28tt,  1  Sup.  Ct. 

Go«  (isae)    117  U.  S.  434,  400,  6  Sup.  140,  27  L.  ed.  117;  Ontral  Trust  Co.  r. 

Ct  800,  20  Ia  ed.  063,  072;  Mercantile  Marietta  etc.  R.  Co.   (C.  C.  A.;   1800) 

Tmat  Co.  t.  Kanawha  etfc.  R.  Co.   (C.  75  F<»d.  103,  200,  21  C.  C.  A.  201. 

C.  A.;  1803)  68  Fed.  6,  17,  7  C.  C.  A.  3;  ee  Union   Trust   Co.   t?.   Illinois   Mid- 

MejTBr  9.  Johnston   <187d)  53  Ala.  340.  land  R.  Co.  (1886)  117  U.  &  484,  20  L. 

B^Doe     9.     Northwestern     etc.     Co*  ed.  063;  Stanton  v.  Alabaitla  etc.  R.  Ct>. 

(1886)  78  Fed.  62.     Compare  Farmers*  (1887)  2  Woods  506. 

Loim  etc.  Co.  v,  Centralia  etc.  R.  Co.  67  Alabama  Iron  k  R.  Co.  v.  Annis- 

(C.  a  A.;1800)  06  Fed.  636,  37  C.  C  A.  ton  Loan  &  Tmst  Co.  (C.  C.  A.)  1603) 

528.  67  Fed.  26,  6  C.  0,  A«  248, 

S6  Hiltenberger  v.  Lpgansport  etc  B. 
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§  2766.  Striet  Comtruotioa  of  (Men  Authoriimg  Certificates. 

Orders  authorizing  the  issuance  of  receiver's  certificates  that  dull 
constitute  a  prior  lien  are  to  be  strictly  construed,  and  the  certificates 
cannot  be  used  for  any  purpose  other  than  that  specified  by  the  court 
An  order  authorizing  the  issuance  of  receiver's  certificates  to  raise 
money  does  not  authorize  the  issuance  of  certificates  in  consideratioD 
of  services  already  rendered  or  advances  already  made.'^  Under  an 
order  authorizing  certificates  to  be  issued  to  pay  wagep,  a  certificate 
cannot  properly  be  issued  to  pay  a  store  account,  although  this  store 
account  represents  indebtedness  due  by  reason  of  goods  sold  to 
employees  on  wage  orders.'* 

An  order  authorizing  a  railroad  receiver  to  let  a  contract  for  build< 
ing  and  equipping  a  line  of  road  for  which  he  is  to  pay  by  delivering 
his  certificates  to  the  contractor  at  a  stated  rate  per  mile  as  the  road 
is  finished  does  not  contemplate  the  creation  of  a  lien  in  favor  of 
persons  who  furnish  work  or  supplies  to  the  contractor.  In  the 
absence  of  statute  such  creditors  of  the  contractor  must  look 
exclusively  to  him  for  payment*® 

§  2766.  Liability  of  Seceiver  for  Hiirepresentation. 

A  receiver  who  puts  upon  the  market  certificates  containing  a 
fraudulent  misrepresentation  to  the  effect  they  were  issued  in  pur- 
suance of  an  order  of  the  court,  that  they  constitute  a  first  lien  on  the 
property,  and  that  they  were  given  for  iron  rails  furnished  for  con- 
structing the  road,  is  personally  liable  in  an  action  of  deceit  to  anj 
innocent  purchaser  vho  is  damaged  by  such  false  representation.*^ 

§  2767.  Priority  of  Certificates  of  Different  Series. 

Where  a  court  that  has  previously  authorized  the  issuance  of  a 
series  of  certificates  constituting  a  first  lien  on  the  property  finds  it 
necessary  to  authorize  a  second  series,  it  is  not  proper  to  give  the 
second  series  priority  over  the  first,  without  the  consent  of  the  holders 
of  the  prior  certificates.  Both  series  should  as  a  rule  be  permitted  to 
share  equally.**^  But  in  determining  the  priority,  as  between  them- 
selves, of  claims  represented  by  different  series  of  receiver's  certifi- 
es Stanton  V.  Alabama  etc.  R.  Co.  <i  Bank  of  Montreal  v.  Thayer  (ISSl) 
(1887)   31  Fed.  585.  7  Fed.  622. 

(•  Fidelity  Ins.  etc.  Co.  r.  Shenandoah  « s  Bibber- White  Co.  v.  White  River 
Iron  Co.   (1880)  42  Fed.  372.  etc.  R.  Co.   (C.  C.  A.;  1902)   115  Fed. 

«o  Denison   etc.    R.    Co.    r.    Ranney-  786,  53  C.  C.  A#  892. 
Alton  etc.  Co.  (C.  C.  A.;  1900)  104  Fed, 
595,  44  C.  C.  A.  65, 
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catesy  it  is  sometimes  important  to  distinguish  between  certificates 
issued  for  the  purpose  of  paying  off  prior  indebtedness  incurred 
before  the  appointment  of  the  receiver  and  those  incurred  by  the  court 
itself  (or  nnder  its  express  direction)  while  the  property  is  in  the 
hands  of  the  receiver.  The  latter  are,  or  may  be,  given  precedence 
over  the  former.*^^  The  circumstance  that  certificates  are  applied  to 
the  payment  of  pre-existing  debts  deprives  them  of  the  right  to  share 
equally  with  certificates  used  to  secure  advancements  or  to  pay  debts 
created  by  the  court. 

Bank  of  Commerce  v.  Central  etc.  Coke  Co,  (C.  C.  A.;  1002)  115  Fed.  878,  53 
C.  C.  A.  334:  Certificates  of  class  B  were  issued  to  pay  debts  of  a  road  for  labor, 
materials,  and  supplies  prior  to  the  appointment,  and  these  certificates  were  made 
a  lien  superior  to  the  lien  of  the  mortgage  in  suit.  Certificates  of  class  A  were 
issued  to  raise  money  for  improvements  and  repairs  authorized  by  the  court  and 
also  for  taxes.  These  certificates  were  likewise  made  a  lien  superior  to  the  mort- 
gage debt.  The  order,  however,  was  silent  as  to  which  class  of  certificates  should 
have  priority  as  between  themselves.  In  finally  disposing  of  the  fund,  the  court 
ordered  that  the  A  certificates  were  to  be  given  preference  over  B  certificates.  Said 
the  court :  ''Debts  contracted  by  the  railroad  company  on  its  credit,  although  they 
belong  to  the  class  called  *  preferential,'  do  not  rank  on  the  same  high  plane  with 
debts  contracted  by  the  court  on  its  credit;  and,  where  the  property  or  fund  in  the 
custody  and  control  of  the  court  is  not  adequate  to  pay  both  classes,  preference 
will  be  given  to  the  debts  contracted  by  the  court.  The  obligation  of  the  rail- 
road company  to  pay  its  debts  is  not  affected  by  the  receivership  and  foreclosure. 
It  retains  its  corporate  existence,  and  its  creditors  may  still  pursue  it,  and  in 
some  cases  its  officers  and  stockholders.  But  it  is  not  so  with  the  debts  con- 
tracted by  the  court.  They  are  not  debts  of  the  railroad  company,  and  the  com- 
pany is  not  liable  for  them.  The  court  alone  is  liable  for  its  debts.  That  obliga- 
tion imposes  on  the  court  the  duty  to  apply  the  property  or  its  proceeds  in  its 
enstody  and  control  to  the  payment  of  the  debts  contracted  by  it  in  and  about  the 
management  of  the  property.  Judicial  repudiation  of  obligations  is  not  to  bs 
sanctioned  under  any  conditions.  One  of  the  chief  duties  of  courts  of  justice  is 
to  compel  delinquent  debtors  to  pay  their  debts.  It  could  do  this  with  poor  grace 
indeed  if  it  neglected  to  pay  its  own  debts  when  it  had  the  means  to  do  so." 

§  8768.  Estoppel  of  Pnrohaaer  to  ftnestion  Validity  of  Certilleatea. 

A  purchaser  of  property  at  a  foreclosure  sale  is  estopped  from 
questioning  the  validity  of  receiver's  certificates  when  they  have  been 
adjudged  by  the  court  to  be  a  valid  lien  and  the  sale  is  expressly  made 
subject  to  such  incumbrance.^^    If  the  certificates  are  not  valid  the 

«s  Mercantile  Trust  Co.  v.  Farmers'  Loan  etc.  Co.  v,  Stuttgart  etc.  R.  Co. 

etc.  Co.  (1897)  81  Fed.  264,  26  C.  C.  A.  (1001)   106  Fed.  565. 

383;  Bank  v,  Ewing   (C.  C.  A.;   1900)  <« Central  Trust  Co.  r.  Sheilleld  etc. 

103  Fed.  168,  43  C.  C.  A.  150;  Farmers'  R.  Co.  (1800)  44  Fed.  526.    In  Swann  v. 
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qil«Btioti  flhotdd  be  raifled  by  those  entitled  to  the  proceeds  of  the  Bile, 
not  by  the  pturchaser^  fot  presumably  he  obtained  th^  property  it  H 
price  based  on  the  theory  that  the  lien  of  the  certificates  was  Valid  k 
similar  estoppel  of  the  purchaser  arises  from  a  dktkm  In  his  deed 
expressly  making  the  couveyanoe  subject  to  the  payment  of  tfae  (SMii- 
Cfttesi*' 

I  Wte^  X6d«i  «t  mftoMlnir  UM  «f  O^rttlMtMI. 

A  court  may  enforce  the  lien  created  by  it  in  favor  of  receiver's 
certificates  in  either  of  two  ways :  (1)  It  may  directly  order  the  pay- 
ment of  the  loan  represented  by  the  certificate  out  of  the  proceeds  <^ 
the  sale ;  or  ( 2 )  it  may  impose  a  continuing  lien  on  the  property  by 
providing  in  the  decree  of  sale  that  the  purchaser  shall  take  the 
property  subject  to  such  a  lien.  If  the  latter  method  is  followed,  a 
lien  is  thereby  established  by  contract  with  the  purchaser  in  favor  of 
the  certificate.  This  lieui  appearing  in  the  chain  of  title  by  which 
the  purchaser  holds^  is  attached  to  the  property  in  the  hands  of  all 
Bub8'X)uent  grantees  of  the  purchaser^  and  may,  of  course,  be  enforced 
by  the  holder  of  the  certificate  in  an  independent  action.  But  where 
the  record,  and  especially  the  final  decree  and  the  deed  executed  in 
pursuance  thereof,  shows  a  manifest  intention  on  the  part  of  the 
court  to  vest  in  the  purchaser  a  title  free  from  all  incumbrances,  the 
holder  of  certificates  cannot  foUow  the  property  and  enforce  the  lien 
on  the  same  in  the  hands  of  the  purchaser.  He  must  look  to  the  f^d 
representing  the  proceeds  of  the  sale.  And  the  circumstance  that  the 
purchaser  may  have  paid  a  large  part  of  the  purchase  price  by 
cancelling  the  mortgage  debt  instead  of  by  paying  money^  does  not 
necessarily  change  the  rule.** 

The  question  whether  the  lien  of  receiver's  certificates  is  tHbW- 
ferfed,  on  a  sale  of  the  property,  to  the  fund  representing  the  pro- 
ceeds of  the  sale  or  whether,  on  the  other  hand,  the  lien  follows  the 
property  itself  into  the  hands  of  the  purchaser,  depends  primarily  on 

WHilht'M  Ek'ft  (1684)  110  U.  6«  5S0)  4  «TSa  iipoil  t\^  gfouad  of  etnHSeabnent 

8upi  Ct.  235,  28  L.  ed.  252,  a  decree  in  and  fraud  subB^uentlj  diaeoTered,  by 

k   Aof-igage    foreclosure    provided   that  which,  as  W48  nfleged,  the  decree  but 

thS    Mlb    of    the    mi^rtgai^    property  been  obtaiiied. 

should  be  made  subject  to  the  parent  <6  Central     Nat.     Bank    v.     Hazard 

of  all  l^eiver'a  certificates  which  had  (1887)  3d  Fed.  484.    See  Gordon  o.  Nfew- 

been  established  as  valid  by  prior  de-  man  (C.  G.  A.;  1894)  82  Fed«  68S,  10 

crees  in  the  suit  or  by  that  decree,  and  C.  C.  A.  587. 

It  was  held  that  the  pui^haser  at  the  ««  Mercantile  tmst  Oo.  t.  KutAVrha 

sale  could  not  contest  the  \\^n  of  certifl-  fete.  R.  Co.  (C.  C.  A.;  1898)  ^  ^ed.  0, 

Sftteft.  the  Validity  of  which  hdd  been  7  C.  C.  A.  3,  tevetning  (1892)  80  M. 

Sstablhh^  by  an  IhtefiocUtoi'y  decree,  8T4. 
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the  tenns  of  the  contemporaneous  decrees  or  orders  of  the  court  But 
if  these  are  silent  on  that  point,  reference  may  be  had  for  the  solution 
of  this  problem  to  the  general  situation  and  state  of  the  case.^^ 
Receiver's  certificates  constitute  no  lien  on  the  property  in  the  hands 
of  the  purchaser  at  the  receiver's  sale  where  the  order  of  sale  con- 
templates that  the  sale  shall  be  free  from  liens  and  that  the  certificates 
shall  be  a  charge  on  the  proceeds  of  the  sale  only.^® 

§  8770,  Wlien  Formal  Intervention  by  Holder  of  Certifleates  Unneo- 
euarv. 

A  formal  intervention  is  not  necessary  in  receivership  proceedings 
in  order  to  enable  the  holder  of  certificates,  issued  under  the  authority 
of  the  court  to  pay  off  indebtedness  contracted  by  the  court,  to  enforce 
the  same.  The  preferential  character  of  such  certificates  is  established 
by  the  order  of  the  court  directing  the  receiver  to  contract  the  debt 
and  issue  the  certificates.  A  debt  thus  contracted  is  in  effect  an 
audited  claim  from  the  banning,  and  the  court  should  provide  for 
the  payment  of  it  without  being  moved  thereto  by  any  formal  pro- 
ceedings.*® 

§  8771.  Effect  of  Undue  Delay  in  Presentation  of  Certificates. 

But  the  holder  of  receiver's  certificates  is  put  upon  inquiry  as  to 
the  proceedings  that  take  place  in  the  receivership  suit,  and  if  he 
unduly  delays  the  presentation  of  his  claim  and  fails  to  call  the  atten* 
tion  of  the  court  thereto  until  the  receivership  is  discharged,  the 
property  turned  over  to  the  purchaser,  and  the  fund  distributed,  he 
will  be  precluded  by  his  laches  from  thereafter  enforcing  the  claim. 
Beceiver's  certificates  are  not  to  be  considered  to  be  so  far  of  the 
nature  of  call  loans  that  the  holder  of  the  certificates  may  safely  await 
notification  of  the  time  when  the  money  is  to  be  paid.  He  is  bound 
to  see  that  his  claim  is  properly  and  timely  presented.^^ 

•7  Mercantile  Trust  Co.  v.  Kanawha       <9  Bank  of  Commerce  v.  Central  etc 

etc  R.  Co.    (1892)    60  Fed.  874.     But  Coke  Co.  (C.  C.  A.;  1902)  116  Fed.  878, 

note  that,  on  the  particular  facts,  this  881,  63  C.  C.  A.  334. 
case  was  reversed  in  (C.  C.  A.;  1893)  68       7 o  Mercantile  Trust  Co.  v.  Kanawha 

Fed.  6,  16,  7  C.  C.  A.  3.  etc.  R.  Co.  (C.  C.  A.;  1893)  68  Fed.  6,  7 

"Appeal     of     Columbus     etc.     Co.  C.  C.  A.  3,  reversing   (1892)    60  Fed. 

(1901)   100  Fed.  177,  48  C.  C.  A.  276;  874,  878. 
Gordon  o.  Newman  (C.  C.  A.;  1894)  02 
Fed.  686,  10  C.  C.  A.  687. 
£^.  Prac  Vol,      r-101. 
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6.  Final  Discharge  of  Receiver: 

I  £801.    Effect  of  Final  Discharge  on  Liability  of  Receiver. 
2808*    Reservation  in  Favor  of  Claims  Subsequently  Established. 

2803.  Imj^ed  Assumption  of  Obligation  by  Successor. 

Beo6her*9  Right  of  Appeal  in  ReceieerMp  Cauie. 

2804.  Appeal  from  Order  or  Decree  Affecting  Receiver  Personally. 
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Compensation  and  Expenses  of  Uecevoer. 

In  OeneraL 

§  877S.  Amoimt  of  Compensation  Determined  by  Court. 

A  receiver  is  entitled  to  a  reasonable  compensation  for  his  services ; 
and  in  the  absence  of  legislation  regulating  his  salary  or  the  compen- 
sation to  be  paid,  the  amount  to  be  allowed  is  to  be  determined  by 
the  court  in  which  the  receivership  proceedings  are  pending.  The 
power  of  such  court  to  fix  the  compensation  of  the  receiver  is  a  neces- 
sary consequence  of  the  relation  that  the  receiver  sustains  to  the 
court^ 

In  a  removal  cause  the  federal  court  may  compensate  a  receiver  for 
services  rendered  in  his  capacity  as  receiver  under  the  orders  of  the 
state  court  in  that  case  prior  to  removal,  but  it  will  not  allow  him  com- 
pensation for  services  rendered  as  receiver  in  a  state  court  in  a  differ- 
ent suit  over  which  the  receivership  proceedings  in  the  state  court  had 
been  extended,  but  which  was  not  removed.^ 

§  8773.  Compensation  and  Expenses  Chai^feable  agfainst  Fund. 

The  expenses  of  the  receivership,  including  the  compensation  of 
the  receiver^  are  not  considered  a  proper  charge  against  either  litigant, 
in  the  first  instance,  and  they  are  not  ordinarily  imposed  on  either 
party,  as  are  the  ordinary  costs  of  a  suit.  The  expenses  of  the  receiver- 
ship constitute  a  proper  charge  against  the  property  or  fund  com- 
mitted to  the  keeping  of  the  receiver ;  and  a  receiver's  right  to  be  paid 
from  the  fund  is  not  defeated  by  the  circumstance  that  the  plaintiff 
is  beaten  in  the  suit,^  or  even  that  the  receiver  was  erroneously 

1  Stuart  v.  Bonlware  (1890)  133  U.  t  Elk  Fork  Oil  ft  Gas  Co.  9.  Jennings 
S.  78,  82,  83  L.  ed.  668,  570.  (1808)  90  FbO.  767. 

tin  re  Hinckley   (1880)  8  Fed.  556, 
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appointed  upon  a  bill  that  failed  to  ahow  a  cause  of  equitable  oog- 
nizance.^  The  proper  expenses  of  a  receivership  should  never  be 
taxed  as  costs  against  the  losing  party,  if  the  appointment  of  the 
receiver  was  proper  and  legal  and  was  made  by  the  court  in  the  exe^ 
cise  of  its  rightful  jurisdiction ;  that  is,  of  oourae,  where  the  fund  in 
the  receiver's  hands  is  sufficient  to  pay  the  expenses.' 

§  2774.  Compensation  of  Xaster  Fatting  on  Beoeiver't  Aoooantt. 

The  compensation  of  the  master  who  passes  on  the  accounts  of  a 
receiver  is  chargeable  to  the  fund  in  the  receiver's  hands ;  and  if  the 
property  has  been  turned  over  before  the  allowance  is  made,  it  nuij 
be  charged  upon  the  property.  The  same  is  true  of  the  allowance 
made  to  the  receiver's  attorney.* 

§  2776.  When  Compensation  of  Eecdver  Chargeable  to  Flaintifl. 

The  expense  of  a  receivership  may  be  charged  to  the  share  of  one 
or  more  of  the  parties  in  interest  rather  than  to  the  entire  fund, 
where  a  contract  made  between  the  parties  prior  to  the  receivership 
makes  it  proper  for  some  to  bear  all  of  the  expenses.^  In  a  case 
where  the  order  granting  a  receiver  was  highly  injurious  and  there 
was  practically  no  basis  for  the  suit,  the  plaintiff  was  charged  with 
the  expenses.®  The  same  will  be  done  where  the  appointment  of  the 
receiver  is  beyond  the  competency  of  the  court* 

If  the  property  committed  to  a  receiver  fails  to  realize  enou^  to 
pay  the  expenses  of  the  receivership  proceedings,  the  right  course  is 
to  go  against  the  plaintiff  who  procured  the  appointment  of  the 
receiver.  The  court  has  ample  authority  to  charge  the  expenses  of  the 
receivership  to  him.  Nor  does  it  lose  jurisdiction  over  him  in  this 
respect  by  passing  a  decree  confirming  the  sale,  where  such  decree 
pretermits  the  question  of  costs  and  expenses  to  a  later  stage  of  the 
cause  and  expressly  retains  jurisdiction  of  that  matter.    The  authority 

4  Clark  V.  Brown  (1902)  57  C.  C.  A.  R.  Co.  (C.  C.  A.;  1809)  93  Fed.  SO,  85 

76,   119  Fed.  190.  C.  C.  A.  ^02. 

6  Ferguson  v.   Dent    ( ISOl )    46  Fed.  As  to  the  considerations  goyeming  tbe 

88,  98.  compensation   of   masters   in   chancerr, 

Neither  the  receiver  ngr  his  counsel  see,  ante,  (f  1468. 

is  entitled  to  an  allowance  out  of  assets  ?  Rosentiial   v,   McGraw    <C.   C.  A.; 

that  were  pledged  to  another  prior  to  1905)  71  C.  C.  A.  277,  138  Fed.  721. 

the  appointment    of    the    receiver    and  >  Harrington  v.  Union  Oil  Co.  ( 1906) 

which  have  not  come  to  his  hand  and  in  144  Fed.  235.    See  In  re  Lacov(C.  C.  A.; 

respect  to  which  he  has  done  nothing.  1905)  74  C.  C.  A.  130,  142  Fed.  960. 

Girard   Trust  Co.  v.  McKlnley-Lanning  •  Couper  v,  Shirley  (C.  C.  A.;  1686) 

U  etc.  Co.  (1906)  143  Fed.  355.  21  C.  C.  A.  288,  75  Fed.  168, 

0  Pennsylvania  Co.  r.  Jacksonville  etc, 
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of  the  ooxirt  in  this  respect  is  not  limited  to  cases  where  at  the  outset  it 
has  required  the  plaintiff,  as  a  condition  of  the  appointment  of  a 
reqpiver,  to  undertake  to  be  liable  for  the  expenses.*® 

§  8776.  Apportionment  of  Expenses  among  Different  Funds. 

Expenses  chargeable  to  the  receivership  property  should  be  equita- 
bly apportioned  among  the  different  funds  or  among  the  different 
pieces  of  property.  For  instance,  where  some  of  the  property  over 
which  the  receivership  had  originally  extended  had  been  surrendered 
at  a  certain  stage  of  the  proceeding,  it  was  held  that  expenses  that  had 
been  incurred  prior  thereto  should  be  partly  imposed  on  the  property 
80  surrendered.*^ 


§  8777.  Bevival  of  Judgment  for  Seoeiver'B  Compensation. 

Where  a  personal  judgment  has  been  entered  in  the  receiver's  life- 
time in  his  favor  for  his  compensation  and  allowances  for  administer- 
ing the  receivership,  and  no  one  has  been  appointed  as  his  successor 
in  the  trust,  the  suit  may  be  revived,  at  least  as  to  such  claim,  in  the 
name  of  his  representative,  he  having  died  pending  the  appeal.** 

Am(yimt  of  Compensation. 

§  2778.  Disoretion  of  Lower  Court  as  to  Amount  of  Beoeiver's  Com- 
pensation. 

The  amount  of  compensation  to  be  allowed  to  the  receiver  is  a 
matter  largely  within  the  discretion  of  the  court  appointing  the 
receiver.*'  The  appellate  courts  are  loath  to  interfere  with  the  exer- 
cise, by  the  court  of  first  instance,  of  the  discretionary  power  involved 
in  fixing  the  compensation  of  the  receiver  and  in  making  allowances 
for  services  rendered  to  him  by  counsel.  The  lower  court  has,  or  is 
supposed  to  have,  better  knowledge  than  the  appellate  court  can  have 

It  Chapman  9.  Atlantic  Trust  Co.  (C.       is  Cake  v.  Mohun    (1S96)    164  U.  S. 
C.  A.;   1902)   56  C.  C.  A.  61,  119  Fed.   311,  41  L.  ed.  447,  17  Sup.  Ct.  100. 
257;  Atlantic  Trust  Co.  f?.  Chapman  (C.       is  Hinckley   v.    Gihnan    etc.    R.    Co. 
O.  A.;  1906)  76  C.  C.  A.  396,  145  Fed.    (1879)  100  U.  S.  153,  25  L.  ed.  591 ;  Gaines 
820.  V.  Mills  (C.  C.  A.;  1893)  13  U.  S.  App. 

XI  Pennsylvania  Co.  .9.  Jackgonville  229,  4  C.  C.  A.  521,  54  Fed.  614,  617; 
etc.  R.  Co.  (C.  C.  A.;  1895)  13  C.  C.  A.  Northern  Ala.  R.  Co.  v.  Hopkins  (C.  C. 
560,  66  Fed.  421.  A.;  1898)  31  C.  C.  A.  94,  87  Fed.  609. 

As  to  when  the  receiver's  allowance  is  It  has  been  observed  that  the  courts 
ehargotble  asainst  general  and  special  of  first  instance  are  not  prone  to  make 
funds  in  his  hands,  see  Girard  Trust  Co.  allowances  that  are  too  small.  Braman 
r.  McKinlej-Lanning  L.  etc  Co.  (1906)  v.  Farmers'  Loan  etc.  Co.  (C.  C.  A.; 
143  Fed.  855.  1902)  51  C.  C.  A.  644,  114  Fed.  20. 
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of  the  services  actually  bestowed  and  it  has  better  means  of  determin- 
ing  the  value  of  those  services.  As  a  consequence  the  action  of  the 
lower  court  on  this  question  will  be  modified  or  reversed  only  in  a 
case  of  an  actual  abuse  of  discretion  or  where  the  allowance  is  mani- 
festly excessive  or  too  smalL^^ 

1.  Coke  V.  Mohun  (1806)  164  U.  8.  311«  41  U  ed.  447:  The  aaprane  oourt  here 
thought  that  the  aUowanee  fixed  by  the  lower  eourt  for  the  compenaatioii  of  the 
reoeiver  waa  over-liberal  and  said  that,  if  It  had  been  an  original  question,  the 
allowance  would  have  been  made  oonsiderably  amaUttr.  Nevertheless,  In  view  of 
the  fact  that  there  was  evidence  strongly  tending  to  show  that  the  oompensation 
was  just,  and  in  view  of  the  laot  that  the  claim  had  been  successively  approved 
by  the  auditor,  court,  and  the  court  of  appeals  below,  the  supreme  court  refused 
to  disturb  it.    Ten  per  cent,  was  here  aUowed  on  the  receipts  of  the  business. 

2.  WUkinaon  v.  Washington  Trust  Co.  (G.  C.  A.;  1900)  42  G.  G.  A.  141,  102 
Fed.  28,  31 :  Disottssing  the  discretionary  authority  of  the  oourt  of  equiiy  io  fix 
the  compensation  of  its  reoeiver,  Sanborn,  Gircuit  Judge,  observed:  ^In  the 
administration  of  a  trust  by  a  court  through  its  receiver,  the  chanoeUor,  who 
appoints,  supervises,  and  directs  his  action,  necessarily  knows,  better  than  any 
record  can  teach  an  appellate  court,  what  his  appointee  has  done,  and  what  Is  a 
Just  and  reasonable  compensation  for  his  services.  His  allowances  of  this  char^ 
acter  ought  to  be,  and  are,  laigely  discretionary  with  the  chancellor,  and  they 
should  not  be  disturbed  unless  there  has  been  a  manifest  disregard  of  right 
and  reason." 

3.  Drey  p.  Watson  (G.  G.  A.;  1006)  71  0.  a  A.  168,  138  Fed.  702:  Thou^^ 
expressing  reluctance  to  interfere  with  the  discretion  of  the  oourt  of  first  instance, 
the  court  of  appeals  nevertheless  set  aside  an  order  fixing  the  eompansation  of  a 
receiver  and  his  attorney  on  the  ground  that  the  amount  allowed  was  excessive. 
It  was  observed  that  when  property  is  put  into  the  hands  of  a  receiver  "its  admin- 
istration should  be  conducted  in  the  same  way,  and  the  same  rules  of  prudence 
and  economy  should  be  observed  by  the  receiver,  that  obtain  in  the  management 
and  control  of  the  private  interests  of  individuals." 

4.  Boston  Safe-Deposit  etc.  Co.  v.  CkamberloMi  (G.  G.  A.;  1805)  66  Fed.  847, 
14  G.  G.  A.  363:  In  cutting  down  the  allowances  made  by  the  lower  court  to  the 
receiver  and  his  counsel,  the  court  of  appeals  of  the  fourth  circuit  erpiessed 
reluctance  in  so  doing  but  added:  "  It  is  Important  that  the  dreolt  courts  of 
appeals  should  endeavor  In  their  respective  dreuits  to  bring  about  as  much 
uniformity  in  such  allowances  as  the  cases  will  admit  of.  Such  services,  under 
some  peculiar  circumstances,  or  by  agreement  of  the  parties  before  the  court,  or 
upon  ew  parte  applications,  have  often  been,  in  many  courts  of  this  oountiy,  so 
extravagantly  compensated  that  we  think  there  has  been  a  tendency  to  eeUbllah 
a  standard  of  compensation  in  matters  connected  with  railroad  foreclosures  which 

14  Trustees  v.  Greenough  (1882)   105  12  G.  0.  A.  215,  64  Fed.  400;  Trust  Go. 

U.  S.  527,  537,  26  L.  ed.   1157,  1162;  v.  McGlure   (1807)   24  C.  0.  A.  64,  76 

Stuart  V.  Boulware    (1800)   138  U.  S.  Fed.  200;  Braman  v.  Farmers*  etc.  Go. 

78,  82,  10  Sup.  Gt.  242,  33  L.  ed.  568,  (G.  G.  A.:  1002)  114  Fed.  18,  61  G.  O. 

570;   Whitney  v.  New  Orleans   (1803)  A.  644;  In  rt  Michigan  Geat  R.  Oo^ 

4  G.  G.  A.  521,  54  Fed.  614;  Southern  (G.  G.  A.;  1003)  M  CX  O.  A.  643,  IM 

Gal.  etc.  Go.  v.  Union  etc.  Go.   (1804)  Fed.  727,  733. 
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Is  unreascMUibly  liberal  u  compared  with  similar  serrioes  in  any  oilier  employ- 
ment or  with  respect  to  any  other  subject-matter." 

§  8779.  When  Conventional  Allowance  of  Five  Per  Cent.  Proper. 

Where  a  small  fund  is  administered  the  usual  compensation  of  five 
per  cent  allowed  to  accountants  ^°  is  considered  to  be  proper  compen- 
sation for  the  receiver.^®  But  this  rule  is  not  inflexible,  and  a  less 
sum  or  a  greater  ^^  may  be  allowed  if  the  particular  service  rendered 
makes  it  proper.  Where  large  sums  pass  through  the  receiver's  hands 
the  five  per  cent,  rule  would  lead  to  excessive  allowances,  and  conse- 
quently in  such  oases  the  receiver  is  given  a  salary  or  ia  paid  such 
round  sum  a«  the  conditions  seem  to  warrant^^ 

§  S780.  OoBiiderttions  Affecting  Amount  of  Allowance. 

The  question  of  the  amount  of  compensation  of  a  receiver  is  to  be 
determined  on  equitable  principles,^*  with  a  due  regard  to  the  value 
and  utility  of  the  services  rendered  and  to  the  degree  of  responsi- 
bility involved.*^  The  circumstance  that  a  receiver  has  raised  a  large 
sum  of  money  on  his  personal  guaranty  and  used  it  for  the  purposes 
of  the  trust  should  be  taken  into  account  in  fixing  his  compensation.^^ 
The  compensation  of  the  receiver  is  not  necessarily  to  be  measured  by 
the  amount  which,  after  the  work  is  done,  it  appears  that  another 
person  would  have  been  willing  to  do  the  work  for.  The  receiver's 
office  is  not  put  up  at  auction,  and  his  compensation  is  not  determined 
on  that  prineiple.  The  court  selects  a  competent  and  trustworthy 
person,  and  he  is  to  be  paid  a  just  compensation  under  all  the  ciroum- 
stances.'^  The  action  of  the  court  should  neither  be  tinged  with 
parsimony  nor  characterized  by  extravagance.^' 

Exceptional  energy  and  vigilance  on  the  part  of  a  receiver  may  be 
a  good  ground  for  liberal  compensation.^^  But  it  has  been  held  that 
the  circumstance  that  a  receiver  has  been  able  to  introduce  economies 
into  the  administration  of  the  trust,  as  for  instance,  by  combining  the 

IB  Girard  Trust  Co.  v.  McKinley-Lan-  so  Petersburg  Sav.  etc.  Co.  v.  I>e1]a- 

sing  etc  Co.   (1906)   143  Fed.  365.  torre   (C.  C.  A.;  1895)  70  Fed.  643,  17 

ifDray  o.  Watson  (C.  C.  A.;  1905)  C.  C.  A.  310. 

71  G.  a  A.  158,  138  Fed.  792.  >i  Central  Trust  Co.  e.  Wabash  etc 

17  Cake  V.  Mohun  (1896)     164  U.  8.  R.  Co.  (1887)  32  Fed.  187. 

ail,  41  L.  ed.  447,  17  Sup.  Ct.  100.  »Cowdrey  v.  Bailroad  Co.  (1870)  1 

19  Wlikinflon  «.  Washington  Trust  Co,  Woods  831,  Fed.  Cas.  No.  8,293. 

(C.  C.  A«;  1900)  108  Fed.  28, 42  C.  G.  A.  ><  Braman  v,  Farmers's  Loan  etc.  Co. 

141;  Drejr  r.  Watson   (C.  C.  A.;1905)  <C.  C.  A.;  1902)  51  C.  C.  A.  644,  114 

71  C.  C.  A.  168,  138  Fed.  792.  Fed.  18. 

It  Clark  f>.  Brown  (C.  C.  A.;  1902)  a 4  Weiss    v.    Halght   4    Freese    Go. 

67  C.  C.  A.  76,  119  Fed.  130.  (1906)  148  Fad.  399,  412. 
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offices  of  auditor  and  cashier,  docs  not  entitle  him  to  additional  com- 
pensation,  though  the  expenses  of  conducting  the  business  are  thereby 
rendered  much  less.  In  reducing  expenses  to  the  lowest  practicaUe 
and  proper  basis,  the  receiver  does  no  more  than  he  is  under  obligation 
to  do.2« 

The  circumstance  that  the  services  of  a  railroad  receiver  were 
chiefly  rendered  in  connection  with  the  financing  of  the  road  and  that 
he  did  not  have  anything  to  do  with  its  management  and  operation 
supplies  a  good  ground  for  refusing  him  any  compensation  in  respect 
to  the  management  of  the  road.**  The  non-resident  receiver  who  does 
not  have  immediate  charge  of  the  receivership  property  and  who  leaves 
the  executive  management  in  other  hands  is  not  entitled  to  compensa- 
tion as  an  active  executive  head.*^ 

It  is  a  proper  consideration  in  fixing  the  receiver's  compensation 
that  he  has  been  well  paid  as  manager  and  superintendent  during  the 
time  he  was  acting  as  receiver.*®  So,  after  the  duties  of  the  receiver 
as  manager  have  terminated  and  his  responsibility  as  such  has  ceased, 
he  may  well  be  paid  at  a  lower  rate  during  the  final  winding  up  of  the 
business.** 

§  2781.  Hotioe  of  Motion  to  Fix  Beoeiver's  Compensation. 

As  the  allowance  to  a  receiver  by  way  of  compensation  for  his 
service  is  not  subject  to  the  arbitrary  determination  of  the  court,  the 
amount  of  it  should  be  fixed  by  the  court  only  after  notice  and  upon 
a  hearing,  where  the  parties  interested  have  an  opportunity  to  con- 
test the  claim.  It  is  reversible  error  for  the  court  to  pass  upon  this 
matter  of  its  own  motion,  or  upon  the  motion  of  the  receiver,  without 
notice  to  a  party  adversely  interested.'* 

§  2782.  Preliminary  and  Final  Allowances  to  Beoeiver. 

Though  a  court  will,  from  time  to  time  after  the  appointment  of 
receiver,  make  proper  interlocutory  allowances  by  way  of  com- 
pensation for  the  service  so  far  rendered  by  him,  yet  it  should  be 

>B  Farmers'  Loan  etc  Co.  v.  Central  t^Boeton    Safe-Deposit    etc.    Co.    o. 

Railroad   (18S1)   8  Fed.  60,  2  MoCrary  Chamberlain   (C.  C.  A.;  1895)   06  Fed. 

818.  847,  14  C.  C.  A.  363. 

seBraman    p.    Farmers'    Loan    etc.  so  Rnggles    v,    Patton     (C.    C.    A. 

Trust  Co.  (C.  C.  a:;  1902)  114  Fed.  18,  1906)  74  C.   C.  A.   450,  143   Fed.   812 

61  C.  C.  A.  644.  Merchants'  Bank  r.  Crysler  (CCA. 

S7  Central  Trust  Co.  v.  Cincinnati  etc.  1895)  14  C  C  A.  444,  67  Fed.  388. 
R.  Co.  (1892)  58  Fed.  500. 

s 8  Williams  v.  Morgan  (1884)   111  U. 
S.  684,  28  L.  ed.  659,  4  Sup.  Ct.  638. 
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borne  in  mind  that  the  right  time  for  the  final  allowance  of  com- 
pensation is  at  the  close  of  the  receivership  proceedings.  Future  con- 
tingencies and  exigencies,  and  the  character  of  future  administration 
of  die  receivership  cannot  be  foreseen  in  the  earlier  stages  of  the  pro- 
ceedings; and  hence  any  final  allowance,  made  before  the  receiver 
is  practically  through  with  his  duties,  is  premature.  The  manner  in 
which  the  receivership  is  conducted,  and  the  diligence  shown  in 
expediting  the  case  are  proper  elements  to  be  considered  in  ultimately 
fixing  the  compensation,  yet  these  factors  cannot  be  known  or  appreci- 
ated until  the  case  is  nearing  its  end.  In  fixing  the  amount  of  the  pre- 
liminary allowances  or  stated  salary  it  has  been  said  that  a  sound 
policy  requires  that  such  allowances  shall  be  materially  less  than  the 
value  of  the  services  rendered  by  the  receiver  prior  to  the  making  of 
such  allowances.  Sudi  a  practice  inures  to  the  benefit  of  creditors  and 
stockholders  through  its  tendency  to  secure  a  reasonably  prompt  settle- 
ment of  the  business  and  a  consequent  curtailment  of  expenses. 
Besides  it  furnishes  a  sort  of  security  for  the  continued  good  behavior 
of  the  receiver.  This  practice  is  particularly  desirable  where  the  case 
is  such  as  to  be  capable  of  and  to  require  a  speedy  termination.  The 
final  allowance,  made  at  the  close  of  the  receivership,  should  be  so 
adjusted  that  the  receiver  will  have  fair  and  just  compensation  for  his 
services  as  a  whole,  prior  advances  being  taken  into  due  considera- 
tion." 

§  8788.  Oooasional  Allowances  Supplemental  to  Salary. 

The  salary  granted  to  a  receiver  by  the  court  is  not  infrequently 
supplemented  by  other  allowances  as  the  occasion  and  special  nature 
of  his  services  require.'^  Thus,  if  the  original  salary  granted  appears 
to  be  inadequate  or  if  the  receiver  is  called  upon  to  do  things  not  con- 
templated when  the  salary  was  first  determined,  additional  compensa- 
tion should  be  granted.  In  one  case  a  receiver  of  a  railroad  who 
voluntarily  assumed  to  do  the  duties  of  superintendent  was  allowed 
pay  for  the  services  of  superintendent  in  addition  to  the  salary  agreed 
upon  for  him  as  receiver.'* 

If  a  receiver  renders  services  and  incurs  expenses  as  receiver  dur- 
ing the  pendency  of  an  appeal,  the  appellate  court  on  sending  the 

SI  Maxwell    v.    Wilmington    etc.   Co.  1900)    101   Fed.  933,  42  C.   C.   A.  01; 

(1897)    82  Fed.  214;   Merchants'  Bank  Easton  r.  Houston  etc.  R.  Co.    (1889) 

e.  Crysler  (C.  C.  A.;  1896)  14  C.  C.  A.  40  Fed.  189. 

444,  67  Fed.  388.  33  Farmers'  Loan  etc.  Co.  v.  Central 

siDUlingham  v.  Moran    (C.  C.  A.;  R.  of  Iowa  (1881)  8  Fed.  60. 
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cause  back  will  reserve  to  him  the  right  to  apply  to  the  lower  court  for 
compenaation  in  respect  to  such  services  and  expenses.*^ 

§  8784.  Oompensation  for  Senrioss  Hot  Contemplated  in  AppointBM&t 

The  circumstance  that  a  receiver  maj  have  agreed  to  do  the  duties 
of  his  office  at  a  particular  salary  does  not  preclude  him  from  receiv- 
ing compensation  for  services  not  contemplated  at  the  time  of  the 
appointment,  nor  does  it  prevent  the  court  from  giving  additional 
compensation  where  the  agreed  amoimt  appears  quite  inadequate;  but 
such  circumstance  makes  against  increases  of  salary  that  are  not  clear- 
ly justifiable  on  the  grounds  stated.'^ 

§  8785.  Tailure  of  Party  to  Question  Amount  of  Salary  in  Dne  Time. 

Where  a  receiver  has  been  drawing  a  stated  monthly  salary  by 
allowance  of  the  court,  an  interested  party  who  takes  no  proper  st^s 
to  question  the  propriety  of  the  allowance  nor  to  bring  the  receiver- 
ship to  a  close,  cannot,  after  standing  by  for  several  years,  compel  the 
receiver  to  return  any  part  of  such  salary,  and  this  even  thou]^  the 
receivership  proceedings  may  appear  to  have  been  somewhat  unduly 
prolonged*'^ 

§  8786.  Effect  of  Agreement  to  Waive  Compensation. 

If  a  receiver  contracts  a  loan  in  his  official  capacity  and,  to  secure 
it,  agrees  personally  that  he  wiU  not  enforce  any  daim  for  oommis- 
sions  to  the  detriment  of  that  obligation,  but  that  the  latter  shall 
have  precedence,  such  agreement  does  not  prevent  the  receiver  from 
receiving  his  proper  commissions  out  of  funds  that  are  of  a  higher 
rank  than  that  of  the  party  making  the  advancement,  since  the  latter 
could  not  in  any  event  have  recourse  to  such  funds,  and  hence  he  is 
not  prejudiced  by  allowing  the  commission.*^ 

§  2787.  Forfeiture  of  Compensation  for  ITnfaithfulneis. 

Though  a  receiver  may  forfeit  his  right  to  any  compensation  what- 
ever by  misconduct  or  fraud  in  the  administration  of  his  trust,  the 
court  will  not  ordinarily  visit  such  a  penalty  on  him  unless  it  is 
clearly  shown  that  he  acted  with  a  corrupt  purpose.    But  he  may  be 

14  Montgomery  r.  Petersburg  Sav.  etc.  >«  Diningham   v,  Moran    <C.  C*  A-i 

Co.  (C.  C.  A.;  1895)  70  Fed.  746,  17  C.  1897)   81  Fed.  759,  26  C.  C.  A.  596. 

C.  A.  360.  IT  Bloomfleld  r.  Roy  (C.  C.  A.;  1903) 

SB  Fanners'  Loan  etc.  Co.  v.  Central  120   Fed.  502,  56   C.  C.  A.  608. 
Railroad    (1881)    8   Fed.   63. 
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charged  with  particular  items  upon  final  accounting,  or  his  improvi- 
dent expenditures  may  be  disallowed,  wherever  he  has  acted 
improperly  and  without  due  discretion.  While  error  or  mistake  is 
thus  sufficient  to  charge  him  on  final  account,  only  deliberate  fraud 
will  entirely  disentitle  him  to  compensation.^^ 

Removal  of  Receiver. 

§  2788.  Circumitanoes  Justifying  BemoYal  of  Beoeiver. 

As  a  receiver  is  chosen  with  a  view  to  his  fitness  for  the  particular 
duties  that  are  expected  to  devolve  on  him,  the  court  of  his  appoint- 
ment has  the  power  to  remove  him  and  appoint  another  in  his  place 
whenever  his  unfitness  for  the  particular  duties  connected  with  the 
receivership  becomes  apparent,  or  whenever  it  appears  to  be  to  the 
best  interest  of  all  concerned  that  a  change  should  be  made.  The 
circumstance  that  a  receiver  has  other  interests  hostile  to  the  trust 
is  sufficient  to  require  his  removal.*^  A  receiver  should  be  removed 
if  he  is  shown  to  be  under  the  control  of  other  interests  than  those 
immediately  concerned  in  the  receivership.*®  So  a  receiver  will  be 
removed  and  superseded  where  it  is  made  to  appear  that  he  was  the 
nominee  of  one  of  two  hostile  parties  and  that  his  appointment  was 
due  to  a  mistaken  belief  that  all  the  interests  represented  in  the  suit 
were  united  in  him.**  But  a  receiver  appointed  to  continue  the  busi- 
ness of  a  corporation  will  not  be  removed  in  order  that  another  may 
be  appointed  merely  because  the  holder  of  a  small  minority  of  the 
stock  so  desires,  there  being  no  showing  of  incompetency  or  of  other 
disqualification  in  the  actual  incumbent  of  the  office.*' 

fVajmen'  Loan  etc.  Co.  v.  Central  Co.  (lS9d)  5S  Fed.  47;  Farmers'  Loan 

Railroad    (1881)    8    Fed.    60,    65;    See  etc.  Co.  v.  Northern  Pac.  R.  Co.  (1894) 

Cowdrey  c.  Railroad  Co.  (1870)  1  Woods  61  Fed.  646;  Farmers'  Loan  etc.  Co.  t\ 

340.  Cape  Fear  etc.  R.  Co.    (1894)   62  Fed. 

s>  Atkins  r.  Wabash  etc.  R.  Co.  (1886)  675;     Bayne    v.    Brewer    Pottery    Co. 

29  Fed.  161;  State  Trust  Co.  v.  National  (1897)   82  Fed.  391. 

Land  etc.  Cb.  (1893)  72  Fed.  676.  A  railroad  receiver  who  is  guilty  of 

40  Phinizy    v.    Augusta    etc.    R.    Co.  making    intolerable   discriminations    as 
(1893)  66  Fed.  273.  regards  freight  rates  in  favor  of  a  par- 

4 1  Wood  v.  Oregon  Development  Co.  ticuUur  shipper  will  be  remored  as  unfit. 
(1893)    66  Fed.  001.  Handy  v.  Cleveland  etc  R.  Co.  (1887)  31 

4»  Land  Title  etc.  Co.  v.  Asphalt  Co.  Fed.  689. 

(1902)  120  Fed.  996.  In    Meier    v,    Kansas    Pac.    R.    Co. 

A    fair    idea    of    the    considerations  (1878)  6  DHL  476,  Fed.  Cas.  No.  9^5, 

thai  oontrol  the  court  of  equity  in  pass-  two  persons  representing  two  different 

sag  on  an  application  for  the  removal  sets  of  creditors  of  a  railroad  were  ap- 

oC  a  receiver  will  be  found  in  the  fol-  pointed  as  receivers  at  the  suggestion 

lowing  additional  authorities:  Finance  of  the  parties  to  the  suit.    Afterwards 

Co.  r.  Charleston  etc.  R.  Co.  (1891)  45  they   got   to   quarreiiag.     It   appeared 

Ffd.  436;  Street  o.  Maiylaod  Ont.  R.  moreover  that  the  dinible  leoeiveiship 
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It  is  no  ground  for  the  removal  of  a  railroad  receiver  that  one  of 
his  many  employees,  agents,  or  servants  is  guilty  of  fraud  and  mis- 
conduct, unless  the  receiver  is  charged  with  complicity  in  such 
conduct  or  sanctions  it  after  learning  of  the  same.  All  that  can  be 
demanded  of  the  receiver  is  the  exercise  of  care  in  choosing  his  agents 
and  diligence  in  looking  after  them  and  the  business  intrusted  to 
them.** 

g  2789.  Applieation  for  Bemoval  of  Xeodver. 

The  party  making  the  application  or  motion  for  the  removal  of  a 
receiver  is  required  to  make  specific  charges,  and  these  must  be  sup- 
ported by  affidants  or  other  sufficient  proof.  The  application  is 
addressed  to  the  sound  discretion  of  the  court ;  and  if  the  latter  con- 
siders that  the  charges  arc  sufficiently  specific  and  sufficiently  grave 
in  their  nature  to  call  for  further  consideration,  the  receiver  will  be 
required  to  answer.  When  the  answer  appears,  the  court  has  to  deter- 
mine whether  the  charges  are  sufficiently  refuted  to  satisfy  the  court 
with  respect  to  the  integrity  and  competency  of  the  officer.** 

A  court  of  ancillary  jurisdiction  will  not,  except  perhaps  under 
extraordinary  conditions,  entertain  a  petition  to  remove  the  receiver 
on  account  of*  his  misconduct  Such  proceedings  should  be  taken  in 
the  court  of  primary  jurisdiction.*' 

g  2790.  Sofldency  of  Charges  Contained  in  Application. 

If  the  charges  against  a  receiver  are  subject  to  criticism  by  reason 
of  being  indefinite  and  lacking  in  precision,  the  receiver  nevertheless 
techuically  waives  the  objection  by  failing  to  take  exception  to  them 
on  this  ground  and  by  answering  to  the  merits ;  but  the  circumstance 
that  the  charges  are  vague,  uncertain,  and  general  may  properly  be 
considered  by  the  court  in  determining,  in  the  light  of  the  answer  and 
proof,  whether  the  situation  is  one  that  requires  further  investi- 
gation.*' 

was  expensive;  that  the  two  hostile  re*  4 s  Chattanooga  Tenninal  Ry.  Co.  o. 

ceivers  were  a  thousand  miles  apart,  and  Felton  (ISOS)  69  Fed.  273. 

that  neither  lived  within  two  hundred  <<  Farmers'  Loan  etc.  Co.  v.  Northern 

miles  of  the  road.    Both  receivers  were  Pac  R.  Co.   (1894)   61  Fed.  546. 

removed  and  a  single  disinterested  party  At  the  hearing  of  a  motion  to  remove 

living  in  the  state  where  the  road  mainly  a   receiver  on   grounds   of   mismanage- 

lay  was  appointed  receiver  in  their  stead,  ment  and  for  other  reasons,  the  court 

4  3  Clarke  v.  Central  R.  etc.  Co.  (1893)  looked   over   certain   rebuttal  affidavits 

66  Fed.   16.  that  had  been  filed.     It  appeared  that 

44  Farmers'  Loan  etc.  Co.  r.  Northern  the  matter  was  not  properly  in  rebuttal 

Pac.  R.  Co.   (1894)  61  Fed.  546.  but  was  merely  cumulative.    The  court 


§§  2791-2794]  RECEIVEKS.  1613 

§  2791.  Burden  of  Ftoof . 

A  receiver  will  not  be  r^otioved  except  upon  a  snfBcient  showing,  and 
the  burden  is  on  the  party,  seeking  the  removal.  Unfitness,  incompe- 
tence, or  other  good  groimd  must  be  made  to  appear.  Proof  of  a  mere 
mistake  or  indiscretion,  more  obvious  upon  retrospection  than  at  the 
time  when  the  act  is  done,  is  not  siifficient  to  justify  a  removal, 
especially  where  it  is  manifest  that  no  fraud  was  intended.^'' 

§  2782.  Reference  to  Aioertain  Truth  of  Charges  against  Beoeiver. 

If  the  court  is  not  fully  satisfied  upon  the  showing  made  by  the 
respective  parties,  it  may  order  a  reference  to  take  proof  either  gener* 
ally  toudiing  all  the  charges  of  the  petition,  or  in  respect  to  any  mat* 
ters  upon  which  the  court  desires  further  information.  But  such  an 
order  of  reference  is  never  a  matter  of  course  and  will  be  made  only 
when  the  court  sees  good  reason  for  making  it.^^ 

§  2783.  Ho  Appeal  by  Beeeiver  from  Order  of  Bemoval. 

The  action  of  a  court  in  removing  a  receiver  and  substituting 
another  in  his  stead  is  an  act  of  judicial  discretion,  and  the  receiver 
who  is  removed  cannot  appeal  from  the  order.^® 

Discharge  of  Receivership. 

a.  Interlocutory  Discharge, 

§  2794.  Temporary  Character  of  Beceiyership  Proceedii^. 

As  the  receivership  is  a  purely  auxiliary  remedy  and  intended 
merely  for  the  conservation  of  property  pending  the  suit,  it  follows 
that  a  time  must  come  in  every  such  proceeding  when  the  receiver 
must  be  discharged  and  the  property  surrendered  or  fund  distributed 
to  those  entitled.  It  is  the  duty  of  every  court  of  equity  in  which 
such  a  suit  is  pending  to  hasten  the  day  when  the  receiver  may  be 
discharged  and  its  own  responsibility  thereby  ended.  The  continua- 
tion of  a  receivership  for  long  periods  of  time  is  reprehensible  and 

observed    that    in    any    ordinary    case       4S  Farmers'  Loan  etc.  Co.  r.  Northern 

rach  affidavits  would  be  rejected,  but  in-  Pac.  R.  Co.    (1894)   61   Fed.  546. 
asmneh  as  the  matter  touched  the  con-       49Bosworth    o.    St.    Louis   Terminal 

dnct  of  an  officer  of  the  court,  the  affida-  etc.  Ass'n   (1899)  174  U.  S.  182,  189,  43 

vita  might  be  given  such  attention  as  L.  ed.  941,  943;  Milwaukee  etc.  R.  Co.  v. 

they  seemed  to  deser^'e.  Fowler  r.  Jarvis-  Soutter    (1864)    154  U,  6.  641^  17   L. 

Oonklin  Mortg.  Co.   (1894)  03  Fed.  888.  ed.  604, 

47  Fowler  v.  Jarvis-Conklin  etc.  Co, 
(1894)  66  Fed.  14. 
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should  not  be  allowed  except  under  the  pressure  of  absolute  neces- 
sity.^® In  a  case  where  a  railroad  company  had  been  in  the  hands 
of  a  receiver  for  two  jears^  the  court  thought  fit  to  admonish  the 
parties  that  if  thej  should  not,  within  a  reasonable  time,  devise  some 
means  for  ending  the  receivership,  the  court  would  take  upon  itself 
of  its  own  motion  to  consider  whether  the  receivership  should  not  be 
dissolved.^^  It  is  not  bad  practice  for  the  court,  upon  granting  an 
order  for  the  appointment  of  a  receiver,  to  make  it  a  condition  of  the 
continuation  of  the  receivership  that  the  party  prosecuting  the  suit 
shall  speed  the  cause  with  diligence,  and  that  in  case  of  his  failure  to 
do  so  the  court  will  of  its  own  motion  discharge  the  receiver.** 

Though  the  proceedings  in  a  receivership  cause  should  be  advanced 
to  a  final  termination  with  all  reasonable  speed,  this  object  will  not  be 
permitted  to  lead  the  court  to  a  precipitate  action  that  might  jeopar- 
dize the  interests  of  the  parties.  Thus  a  court  of  equity  has  refused 
to  order  an  immediate  sale  of  a  railroad  in  the  hands  of  a  receiver 
where  such  a  transfer  of  the  property  would  apparently,  at  that 
juncture,  endanger  the  right  of  the  road  to  subsidies  granted  by  local 
bodies.** 

§  2796.  Interlocutory  Order  for  Disoharge  of  Beoeiver. 

The  order  for  the  discharge  of  a  receiver  may  be  of  an  interlocutory 
nature,  or  it  may  be  embodied  in  the  decree  finally  disposing  of  the 
cause.  Of  necessity  when  the  bill  itself  is  dismissed  for  any  reason 
or  when  the  purpose  of  the  receivership  has  been  fully  accomplished, 
the  receiver  will  be  discharged  and  the  proceedings  brought  to  a  dose. 
But  it  often  happens  that  an  order  discharging  the  receiver  is  desirable 
and  proper  though  the  court  may  still  retain  the  bill  for  the  purpose 
of  granting  such  relief  as  the  plaintiff  may  be  entitled  to.  An  inter- 
locutory order  for  the  discharge  of  a  receiver  will  be  granted  where  it 
appears  that  he  was  improvidently  appointed  or  that  there  is  any 
other  sufficient  reason  for  his  discharge.**  Where,  in  the  course  of 
receivership  proceedings,  the  fact  is  revealed  that  the  suit  was  not 

BO  Milwaukee  etc.  R.  Co.  v,  Soutter  erty  was  in  jeopardy  or  needed  the  pro- 

(1864)  2  Wall.  510,  17  L.  ed.  000.  tecting  control  of  the  court) ;  Walters 

Bi  Piatt  V,  Philadelphia  etc.  R.  Co.  o.   Anglo- American   Mortgage   etc   Go. 

(1804)    S5   Fed.    872.  (1802)  50  Fed.  316  (receiver  ditcharKed 

Bt  See  order  of  appointment  in  Dow  v.  for  general  lack  of  merit  in  the  bill). 

Memphis  etc.  R.  Co.  (1884)  20  Fed.  264.  If  an  injunction  granted  in  the  same 

63  Bibber- White  Co.   t\  White  River  cause  appears  to  be  a   sufficient  pro- 
Val.  etc.  Co.  (1001)  110  Fed.  473.  tection,   the   order  appointing   the   re- 

64  McHenry  v.  New  York  P.  &  0.  R.  Co.  ceiver  may  be  rescinded.    Ford  v,  Taylor 
(1885)  25  Fed.  114  (receiver  discharged  (1006)  137  Fed.  140. 

because  it  was  not  shown  that  the  prop- 
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htma  fide  brought  by  the  plaintiff  in  order  to  assert  a  right  of  his  own^ 
but  was  oollusivelj  brought  in  pursuance  of  an  understanding  with 
tho  debtor  and  in  order  to  prevent  the  latter  from  being  harassed  by 
otiier  creditors,  the  court  may,  of  its  own  motion,  discharge  the 
receiver.*" 

§  2796.  Application  for  Diaoliarfe  of  Beoaiver. 

To  procure  an  order  for  the  discharge  of  a  receiver  pendente  lite 
or  an  order  rescinding  the  act  of  appointment,  the  same  procedure 
should  be  followed  as  in  the  case  where  an  order  is  sought  for  the  dis- 
solution of  a  temporary  injunction.  The  applicant  should  proceed  by 
motion  or  petition,  upon  notice,  and  his  application  should  be  sup- 
ported by  affidavit,  or  affidavits,  unless  the  cause  for  the  discharge  of 
the  receiver  sufficiently  appears  in  the  pleadings.  The  defendant 
usually  puts  in  a  sworn  answer  and  uses  the  same  with  the  effect  of  an 
affidavit  at  the  hearing  of  the  motion.  The  judge  of  the  court  may 
hear  the  motion  to  discharge  the  receiver  at  chambers."^ 

§  8787.  Equitable  Temi  Incident  to  Dischaq^  of  Xeodver. 

As  a  condition  of  the  granting  of  an  order  for  the  discharge  of  a 
receiver  and  the  surrender  of  the  property  to  the  party  from  whom 
it  was  taken,  the  court  has  the  power  to  impose  equitable  terms.  It 
can,  for  instance,  require  the  person  to  whom  the  property  is  delivered 
to  execute  a  bond  with  good  security  conditioned  for  the  performance 
of  the  terms  of  an  agreement  made  with  the  plaintiff.  Where  such  a 
bond  has  been  given,  the  court  has  the  power  in  the  same  suit  to  enter 
a  decree  on  the  bond  against  the  surety  as  well  as  the  principal.^^ 

Upon  superseding  an  order  appointing  a  receiver  the  court  has  the 
right  and  it  is  usually  its  duty  to  direct  the  receiver  to  restore  the 
property  in  his  hands  to  those  from  whom  it  was  taken."^ 

§  8798.  Settozatioa  of  Beoaivenhip. 

Where  a  court  discharges  a  receiver  it  may  later  reappoint  him  and 
authorize  the  same  property  to  be  retaken ;  but  if,  between  the  time 
of  the  surrender  of  the  property  and  the  order  of  reappointment, 

IB  Sage  9.  Memphis  etc  R.  Ck>.  (IS83)    (C.  C.  A.|  1003)  61  C.  C.  A.  288,  126 
6  MeCraiy  643,  18  Fed.  571 ;  Braseey  v.  Fed.  302. 

New  Yoric  eto.  R.  Co.  (1884)  10  Fed.  bs /n  re  Alexander  McKenzie,  Peti- 
663    (colluBkm  not  sufBciently  shown),  tioner  (1001)   180  U.  S.  651,  45  L.  ed. 

St  Walters  v.   Anglo-American  Mort-  663;  Howard  r.  La  Oosse  k  M.  R.  Co, 
gage  etc.  Co.  (1802)  60  Fed.  316.  (1864)    Fed.  Cas.  No.  6,760. 

(7  Twin  City  Power  Co.  v.  Barrett 
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another  court  has  stepped  in  and  appointed  a  receiver  for  the  same 
property,  and  its  receiver  has  taken  possession,  the  court  that  surren- 
dered the  property  cannot  take  it  back  after  the  reappointment,  for 
the  order  of  the  appointment  cannot  be  held  to  relate  back  so  as  to 
defeat  the  lawful  possession  of  the  second  court ^* 

§  27M.  Diioretion  of  Court  in  IKieharrijig  Receiver— Appeal. 

The  action  of  the  court  in  passing  on  an  application  for  the  dis- 
charge of  a  receiver  is  largely  discretionary,  and  an  appeal  will  not 
lie  from  an  order  discharging  the  receiver.^  It  is  also  true  that  an 
appeal  will  not  generally  lie  from  an  order  refusing  to  discharge  a 
receiver.  But  it  is  not  always  so.  The  right  of  a  party  whose  prop- 
erty is  withheld  to  have  it  restored  to  him  may  be  so  clear  as  not  to 
admit  of  doubt ;  and  in  such  case,  the  receiver  must  be  discharged,  and 
the  court  has  no  discretion  to  refuse  it.  Thus  in  a  suit  to  foreclose  a 
railroad,  the  property  had  been  put  into  the  hands  of  a  receiver. 
Subsequently  the  amount  of  the  indebtedness  was  ascertained  by  a 
decree  and  the  debtor,  or  a  second  mortgagee,  came  forward  and  asked 
for  a  discharge  of  the  receivership,  at  the  same  time  cflFering  to  pay 
all  the  indebtedness  then  due.  It  appeared  that  the  balance  subse- 
quently to  become  due  on  the  first  mortgage  debt  was  amply  secured. 
Under  these  circumstances  the  court  held  that  the  discharge  of  the 
receiver  was  not  discretionary,  but  was  a  right  that  must  be  granted-** 

§  2800.  Disoharge  of  Beoeiver  Pending  Suit  against  Him. 

If  a  suit  is  brought  against  a  receiver,  the  fact  that  he  is  dischaiged 
during  the  interval  between  the  trial  in  the  lower  court  and  tlie  hear- 
ing on  appeal  does  not  affect  the  validity  of  the  judgment  rendered 
against  him  in  that  cause.** 

b.  Final  Diackarge  of  Receiver. 

§  2801.  Effect  of  Final  Discharge  on  liability  of  Beoeiver. 

After  a  receiver  has  been  discharged  by  an  order  of  the  court  an* 
the  property  or  fund  held  by  him  has  been  turned  over  and  di"=- 
tributed  to  the  person  or  persons  entitled,  no  action  will  lie  against 

69  Shields  v.  Coleman   (1805)   167  U.       ti  Milwaukee  etc.  R.  Co.  v.  Sontter 
S.  168,  39  L.  ed.  660.  (1864)  2  Wall.  609,  17  L.  ed.  886. 

<OAn  appeal  will  lie  from  an  inter-       «»MoCarle7   v.   McOhee    (1901)    108 
locutory  order  or  decree  appointing  a  Fed.   494, 
receiver,  but  not  from  an  order  or  de- 
cree discharging  him.    Act  of  April  14, 
1906,  ch.   im,  34  Stat,  I4,   116, 
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the  receiver  in  respect  of  any  liability  incurred  by  him  as  receiver. 
The  plaintiff  who  has  failed  to  intervene  and  set  up  his  claim  pending 
the  receivership  proceedings  must  follow  the  property  and  seek  relief 
against  it  in  the  hands  of  its  possessor,  provided  the  decree  discharg* 
ing  the  receiver  reserves  such  right.  If  no  such  reservation  is  made 
in  the  decree,  the  party  complaining  is  debarred  of  relief^  unless  the 
decree  can  be  amended  before  the  term  is  ended.  After  the  expiration 
of  the  term  it  is  too  late  to  apply  for  such  relief.®^  The  order  of  dis- 
charge can  only  be  vacated  or  amended  on  timely  application.®^ 

§  2802.  Seservation  in  Favor  of  ClaimB  Subsequently  Established. 

From  what  has  just  been  stated  it  follows  that  in  the  order  dis- 
charging a  receiver  and  ordering  the  property  to  be  turned  over  to  the 
person  entitled  thereto,  it  is  always  highly  important  to  embody 
therein  a  proviso  to  the  effect  that  the  person  taking  possession  is  to 
hold  subject  to  any  claims  against  the  receiver  that  may  be  adjudi- 
cated by  the  court,  and  jurisdiction  to  adjudicate  such  claims  should 
be  expressly  reserved;  for  it  not  infrequently  happens  that  some 
claimant  or  other  will  turn  up  who,  by  some  inadvertence  or  accident, 
failed  to  put  in  his  claim  against  the  receiver  at  the  proper  time,  and 
it  is  not  just  that  such  persons  should  be  entirely  cut  off  from  the  right 
to  reach  the  receivership  property, — a  result  that  usually  follows 
unless  some  such  reservation  is  made.  Illustrations  of  the  propriety 
of  the  practice  in  question  are  found  in  the  following  cases. 

1.  Ohio  Coal  Co.  V.  Whitoomh  (C.  C.  A.;  1903)  50  C.  C.  A.  487,  123  Fed.  360: 
Tbe  deeree  in  a  receivership  suit  provided  that  the  purchaser  at  the  receiTcrship 
sale  should  satisfy  and  discharge  any  unpaid  indebtedness  or  liability  of  the 
Teceiver  that  had  been  incurred  in  the  management  and  operation  of  the  mort- 
gaged premises  on  or  after  a  stated  date,  and  jurisdiction  to  carry  out  this  part 
of  the  decree  was  reserved  in  the  court.  The  property  was  then  ordered  to  be 
turned  over  to  the  purchaser,  which  was  done.  Subsequently  a  proceeding  was 
brought  in  the  receivership  cause  to  ascertain  and  liquidate  a  claim  that  had 
accrued  pending  the  receivership.  It  was  held  that  the  proceeding  was  proper. 
As  to  such  claim  the  receivership  cause  was  still  pending,  and  the  circumstance 

«s  Fkrmers'  Loan  etc.  Co.  v.  Central  lien  antedating  the  receivership.     Mas- 

R.  Co.  (1880)  7  Fed.  537;  Davis  v.  Dun-  sachuaetts  Mut.  L.  Ins.  Co.  v.  Chicago 

can    (1884)    10  Fed.  477.  etc.   R.   Co.    (1882)    13   Fed.   857,   861, 

Where  a  receiver  has  been  discharged  affirmed  (1884)  100  U.  S.  724,  27  L.  ed. 

and  the  property  surrendered  to  a  pur-  1080. 

chaaer   at  the   receiver's   sale,   the   re-       «♦  Western  New  York  etc.  R.  Co.  v, 

cebnar  is  not  a  necessary   party  to  a  Penn   Refining   Co.    (C.   C.   A.;    1005) 

suit  against  the  purchaser,  or  one  claim-  70  C.  C.  A,  23.  1^7  Fe4«  ^^3- 
ing  under  the  purchaser,  to  enforce  (i> 
Eq.  Proc  vol.       —102, 


l(Jld  FEDERAL  fiQUItY  t^RACTICE.  [§  2808 

tJwt  ikt  Active  racelvcrfthip  wms  terminated  alid  that  the  property  1ui4  been  tamed 
ovef  to  the  pUrchMer,  was  inunaterial. 

2.  Ameriixtn  Bonding  etc,  Co.  v.  Baltimore  etc.  R.  Co,  (C.  C.  A.;  1003) )  60  C. 
0.  A.  62,  124  Fed.  806:  A  receiver  had,  with  the  sanction  of  the  court,  entered 
into  a  contract  with  a  third  person  for  improvements  to  be  made  by  the  latter 
on  the  property  in  the  hands  of  the  receiver,  and  the  ootatfactor  gave  bond  with 
sureticB  to  do  the  work.  The  property  was  sold,  and  in  its  dedree  oonfinnin^  the 
sale  and  directing  the  property  to  be  delivered  to  the  purchaser,  the  court 
ordered  the  purchaser  and  his  subvendee,  being  also  the  assigned  of  the  contract, 
to  cany  out  and  perform  that  contract,  the  same  being  then  unfinished.  The  oouH 
also  reserved  the  power  to  enforce  compliance  with  this  order  and,  to  this  end, 
to  retake  and  resell  the  property.  The  assignee  duly  proceeded  with  performance. 
The  contractor,  however,  threw  up  his  job.  It  was  held  that  tiie  assignee  could 
maintain  an  action  against  the  sureties  on  the  bond. 

3.  BalHmore  etc  R.  Co.  v,  Burri9  (C.  C.  A.;  1901)  50  C.  C.  A.  48,  111  Fed.  882: 
A  company  that  had  been  in  the  hands  of  a  receiver  was  permitted  to  resume 
possession  and  control  of  its  properties  on  condition  that  it  should  assume  and 
satisfy  all  the  obligations  and  liabilities  of  the  receiver.  It  was  held  that  an 
action  for  personal  injury  inflicted  while  the  road  was  in  the  handd  of  the  receiver, 
but  which  action  was  not  brought  till  the  company  had  resumed  possessfoUy  ahonld 
be  brought  against  the  company  and  not  against  the  receiver.  The  proceediing  in 
this  case  was  by  means  of  an  intervening  petition  against  the  company,  and  no 
proof  of  the  conditional  order  of  the  court  was  offered.  But  it  was  held  that  the 
court  could  take  judicial  knowledge  of  it  without  proof,  such  order  having  been 
entered  in  the  main  suit  to  which  this  was  ancillary. 


g  8603.  Implied  Aisunption  of  Obligation  by  Snooesior. 

As  is  indicated  above,  it  is  a  general  rule  that  one  who  hts  a  claim 
or  right  of  action  against  a  receiver  in  his  official  capacity  and  grow- 
ing out  of  his  management  of  the  property  while  in  his  hands  cannot 
ordinarily  enforce  such  claim  in  a  personal  action  against  the  indi- 
vidual or  corporation  who  succeeds  to  the  property  when  the  receiver 
has  been  discharged,  unless  the  court  has  expressly  fixed  the  obligation 
upon  such  successor  as  a  condition  of  his  right  to  acquire  the  property. 
There  is  one  situation,  however,  where  the  courts  have  permitted  an 
obligation  accruing  against  the  receiver  to  be  enforced  in  a  pergonal 
action  at  law  against  the  successor,  and  this  upon  the  idea  of  an 
implied  assumpsit  on  the  part  of  the  successor  to  satisfy  the  obli- 
gation. The  case  in  which  this  notion  obtained  recognition  was  of  the 
following  nature :  A  railroad  had  been  in  the  hands  of  a  receiver,  but 
the  receiver  had  been  discharged  and  the  property  returned  to  the  rail- 
road company,  upon  its  own  procurance,  or  at  least  with  its  consent 
and  acquiescence.  While  the  road  was  in  the  hands  of  the  receiver 
large  sums  were  expended  by  him  in  improvements  and  new  equip- 
menty  so  that  the  road,  when  returned  to  the  company,  was  in  a  far 


§  8B04]  RECEIVERS.  1B19 

more  valuable  iMnditidti  than  tefore.  After  the  leompltnj  had 
regained  possession,  an  action  was  brought  against  it  for  damages 
incurred  by  the  plaintiff  by  reason  of  the  negligent  operation  of  the 
road  while  in  the  hands  of  the  receiver.  It  was  held  that,  though  the 
cause  of  action  was  primarily  one  against  the  receiver,  a  suit  could  be 
maintained  upon  such  cause  of  action  against  the  company  itself.  By 
accepting  the  restoration  of  the  road,  largely  increased  in  value  by  the 
betterments,  the  company  was  held  to  have  assumed  such  valid  claims 
against  the  receiver  as  were  not  satisfied  by  him  or  by  the  court  that 
discharged  him ;  but  it  was  intimated  that  the  company  could  not  be 
held  liable  to  an  extent  greater  than  the  value  of  the  betterments  in 
question.  The  court  pointed  out  that  if  this  had  been  a  Controversy 
between  a  party  whose  claim  originated  while  the  road  was  in  the 
control  of  the  receiver  and  a  purchaser  at  the  judicial  sale,  the  action 
could  not  have  been  maintained,  unless  the  decree  of  sale  had  expressly 
charged  the  purcha&er  with  liability  in  respect  to  such  claim.®* 

Receiver's  Bight  of  Appeal  in  Receivership  Cause. 

§  8804.  A^pe&l  ttm.  Otitt  or  Decree  Affecting  Beoeiver  Personally. 

The  receiver's  right  of  appeal  from  orders  or  decrees  made  in  the 
receivership  proceedings  depends  on  the  nature  of  the  order  oi*  decree 
and  on  the  manner  in  which  it  affects  the  receiver  and  the  other 
parties.  The  relation  between  the  court  and  the  receiver  is  of  a 
peculiar  nature,  and  the  receiver  cannot  as  a  matter  of  course  appeal 
from  any  and  every  order  or  decree  the  court  sees  fit  to  make.  If  an 
order  ot  decree  touches  the  receiver  in  his  personal  rights,  and  the 
order  is  not  one  exclusively  within  the  discretion  of  the  court,  the 
receiver  undoubtedly  has  the  right  to  appeal.  For  instance,  if  the 
court  refuses  to  allow  him  commissions  or  fees,  or  if  at  final  settle- 
ment the  court  charges  him  with  a  particular  sum  of  money  and 
directs  it  to  be  paid  into  the  court,  the  receiver  can  appeal.^®  But  if 
the  order  is  altogether  discretionary,  the  receiver  cannot  appeal, 
though  the  order  affects  him  personally.  Thus  it  is  settled  that  the 
receiver  cannot  appeal  from  an  order  discharging  or  removing  him 
from  the  receivership.®'' 

6f  TttutB  etc.  Ri  O.  V,  Bloom  (1807)  disallowing  commission);  HiUckley  r. 
184  U.  8.  636,  41  L.  ed.  680,  17  Sup,  Ct.  Oilman  etc.  R.  Co.  (1876)  94  U.  S.  467, 
216,  (1894)  9  C.  C.  A.  300,  60  Fed.  979;  24  L.  ed.  lC6  (ordfer  chat-giilg  re<ieiver 
Texas  etc.  R.  Co.  v,  Johnson  (1894)  161  with  a  particular  sum  of  money  appeal - 
U.    8.   81,   38   L.   ed.   81.  able). 

6«  Bosworth  V.  St.  Louis  Terminal  «?  See  Bosworth  v.  St.  Louis  Terminal 
etc.  Assoc.  (1899)  174  U.  S.  189,  43  L.  etc.  Ass'n  (1899)  174  U.  S.  187,  43  L. 
ed.  943  (receiver  may  appeal  from  order  ed.  943. 
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§  2805.  Appeal  from  Decree  Affecting  Sights  of  Parties. 

It  is  a  rule  that  the  receiver  cannot  appeal  from  an  order  or  decree 
distributing  burdens  or  apportioning  rights  between  the  parties  to  the 
suit,  or  distributing  the  receivership  estate  among  the  parties  accord- 
ing to  their  respective  interests  as  decreed  by  the  court.  The  receiver 
occupies  a  position  of  subordination  to  the  court  of  his  appointment. 
He  is,  as  is  aptly  said,  merely  the  hand  of  the  court ;  and  oonsequentlv 
ho  IS  devoid  of  any  right,  discretion,  or  authority  to  dispute  an  order 
or  decree  adjudicating  the  respective  rights  of  the  different  parties. 
In  his  trust  capacity  the  receiver  represents  all  of  the  parties,  and 
consequently  he  is  not  permitted  to  become  the  protagonist  of  any  one 
as  against  the  other.®^  So  far  as  concerns  the  ri^ts  of  the  parties 
inter  sese,  each  must  be  left  to  look  out  for  himself. 

§  8806.  Appeal  from  Decree  Affecting  Tnut  Estate. 

On  the  other  hand,  the  receiver  is  allowed  to  appeal  from  any  order 
or  decree  by  which  the  trust  fund  is  depleted  or  by  which  any  part  of 
it  is  decreed  to  a  stranger  or  persons  other  than  those  who  are  parties 
to  the  suit  and  interested  as  beneficiaries  in  the  trust  fund.  The 
receiver,  in  his  official  capacity,  is  the  protector  of  the  entire  estate, 
and  he  is  representative  of  all  the  beneficiaries  who  are  before  the 
court.  It  is  therefore  his  duty  to  protect  the  trust  estate  from  the 
claims  of  strangers.  Of  course  strangers  to  the  suit  cannot  get  into  a 
receivership  cause  in  order  to  assert  a  right  or  claim  to  the  fund, 
except  by  means  of  a  petition  of  intervention ;  and  the  principle  now 
under  consideration  therefore  resolves  itself  into  the  rule  that  the 
receiver,  in  behalf  of  the  true  parties  to  the  suit,  can  combat  the 
claim  of  an  intervening  petitioner,  and  if  the  court  allows  the  claim, 
the  receiver  may  take  an  appeal.  The  claim  of  such  an  intervener  is 
antagonistic  to  the  interests  of  the  parties  to  the  suit>  and  the  receiver 
is  a  proper  person  to  protect  the  trust  estate  against  it.  The  fact  that 
the  actual  parties  may  also  contest  such  a  claim  does  not  deprive  the 
receiver  of  the  authority  or  relieve  him  of  the  duty  to  see  that  the 
estate  is  not  subjected  to  an  improper  charge.  It  has  been  held  that 
where  the  receiver  has  a  right  to  question  the  propriety  of  allowing  a 
claim,  his  right  of  ap))eal  does  not  terminate  when  the  property  is 
taken  out  of  his  possession  and  returned  to  the  control  of  one  of  tho 

<8Bosworth    V,    St.    Lou]8    Tenninal  etc.  Ass'n   (1S99)   174  U.  S.  182,  43  L. 


§§  2807, 2808]  RECEIVERS.  1621 

parties,  if  any  fund  or  security  is  retained  by  the  court  for  the  satis- 
faction of  the  claim.*^ 

A  receiver  who  desires  to  take  an  appeal  is  not  required  to  procure 
a  formal  order  granting  him  leave  to  do  so.  The  mere  granting  of  the 
appeal,  as  in  case  of  other  suitors,  involves  the  granting  of  leave  to 
appeal.'® 

Action  on  Receiver's  Bond. 

§  2807.  Liability  on  Bond  Unaffected  by  Irregularities  in  Beceiversliip 
Cause. 

The  validity  of  a  receiver's  bond  and  the  liability  of  the  receiver 
and  his  sureties  thereon  are  in  no  wise  affected  by  the  circumstance 
that  the  appointment  of  the  receiver  was  improvident  or  improper,  or 
that  the  proceedings  were  irregular.  Nay,  though  the  court  should 
afterwards  dismiss  the  bill  and  discharge  the  receiver  on  the  ground 
of  a  lack  of  jurisdiction,  the  bond  given  by  the  receiver  may  still  be 
enforced.  All  the  rights  that  the  receiver  has  are  derived  from  the 
court,  and  his  possession  is  the  possession  of  the  court.  Hence  he  and 
his  sureties  are  estopped  from  denying  the  jurisdiction  of  the  court.'' ^ 

§  2808.  Proceedings  to  Enforce  Beceiver's  Bond. 

There  is  some  difference  of  opinion  as  to  the  mode  of  proceeding  by 
which  liability  on  a  receiver's  bond  should  be  enforced,  and  the  same 
question  has  here  arisen  as  was  considered  in  connection  with  the  dis- 
cussion of  the  mode  of  proceeding  on  injunction  bonds.^^  It  has 
sometimes  been  considered  that  the  liability  of  the  sureties  on  a 
receiver's  bond  is  enforceable  only  in  an  independent  action  at  law.''® 
But  upon  reason  and  principle  it  would  appear  that  the  practice  in 
this  regard  may  very  well  be  made  to  conform  with  the  practice  which 
prevails  in  regard  to  the  enforcement  of  injunction  bonds.  In  con- 
nection with  the  treatment  of  that  subject,  we  learned  that  formerly 
the  rule  in  the  federal  courts  was  that  an  injunction  bond  could  be 

«>Bo8worth   V.   St.    Louis   Tenniiwl  39  C.  C.  A.  132,  9S  Fed.  499.     It  was 

etc.  Assn.   (1899)   174  U.  S.  182,  43  L.  held  to  be  erroneous  for  the  court  of 

ed.  941.  equity    appointing    a    receiver    to   give 

TOFarlow  V,  Kelly   (1881)    131  U.  S.  judgment    against    the    surety    on    his 

801,  Appx.,  and  26  L.  ed.  427.  bond;  but  as  to,  the  receiver  himself  it 

71  BaltimoTe  Building  etc.  Ass'n  v.  was  held  that  inasmuch  as  he  had  had 
Alderaon  (C.  C.  A.;  1900)  99  Fed.  489,  full  notice  of  all  the  proceedings,  and 
39  C.   C.  A.  609.  had  appeared  and  controverted  his  lia- 

72  See  ante,  %%  2420,  2421.  bility,  the  decree  against  him  on  the 
T<KirkBr  v.  Owings  (C.  C.  A.;  1899)    bond  was  proper. 
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enforced  only  in  an  independent  legal  action  at  law,  but  thiE  practice 
has  been  finally  abandoned  and  the  doctrine  now  is  that  the  court  of 
equity  which  requires  the  bond  to  be  given  may,  in  ita  diBcretion^  | 

assess  the  damages  on  the  bond,  referring  the  cause  to  a  master  for 
that  purpose,  if  need  be ;  or  if  the  court  sees  fit,  it  may  remit  the  party 
to  his  action  at  law  on  the  bond  J  ^  The  same  considerations  oi  con- 
vcnience,  as  well  perhaps  as  of  strict  justice,  that  make  it  proper  for 
the  court  of  equity  to  assess  the  damages  on  an  injimction  bond  also 
require  that  a  reoeiver's  bond  should  likewise  be  enforceable  in  the 
court  of  equity  and  in  the  same  suit  in  which  the  bond  is  given.  In 
accordance  with  this  view  it  has  been  held  that  where  a  bond  is  re- 
quired as  a  condition  of  the  discharge  of  a  receiver,  it  is  enforceable 
by  the  court  of  equity  in  the  same  suit.  If  a  court  has  inherent  jovret 
to  require  and  take  a  bond,  it  also  has  as  a  necessary  consequence  the 
power  to  enforce  the  bondJ' 

However,  in  view  of  the  diversity  of  opinion  on  the  point  as  to 
whether  the  receiver's  bond  is  enforceable  in  the  court  of  equity  and 
in  the  proceedings  in  the  same  cause  in  which  the  bond  was  given,  it 
is  desirable  that  when  an  order  is  entered  requiring  the  giving  of  a 
bond  by  the  receiver,  a  provision  should  be  incorporated  expressly 
reserving  to  the  court  in  that  cause  the  power  to  give  judgment 
on  the  bond  against  both  principal  and  surety.^® 

74  See  ante,  |  2421.  ?<  See  the  fonn  of  the  ox&Bt  in  Ukke 

7STwin   City   Power   Co.   v.   Barrett  v.  Mohun  (1896)  164  U.  S.  SJl,  312,41 

(C.  C.  A.;   1903)   61  C.  C.  A.  288»  126  L.  ed.  447,  448. 

fed.  a02. 
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General  Principles. 

§  2809.  Scope  of  Present  Chapter. 

In  this  and  the  succeeding  chapter  it  is  our  purpose  to  discuss  such 
topics  connected  with  the  foreclosure  of  mortgages  as  appear  to  hare 
more  particular  reference  to  proceedings  in  the  federal  courts  and 
such  related  matters  as  may  be  necessary  to  make  those  topics  in  some 
degree  intelligible  and  consistent.  A  detailed  treatment  of  the  sub- 
ject of  mortgage  foreclosure,  in  its  wider  bearings,  is  not  desirable 
and  does  not  comport  with  the  scope  of  this  work.  The  foreclosure  of 
mortgages  is  not  inappropriately  dealt  with,  as  here,  in  juxtaposition 
with  the  subject  of  receivers,  for  the  receivership  proceeding  is  verj' 
commonly  a  mere  incident  of  a  foreclosure  suit. 

§  2810.  Objeot  of  Foreclosure  Proceedingi. 

Originally  the  object  of  the  foreclosure  suit  was  to  foreclose  or 
cut  off  the  equity  of  redemption  of  the  mortgagor  in  the  mortgaged 
premises,  and  this  idea  is  still  in  some  degree  involved  in  the  pro- 
ceeding. However,  under  the  theory  of  the  mortgage  now  generally 
prevailing  in  this  country,  the  mortgage  is  considered  as  a  mere 
equitable  lien  on  the  premises  for  the  security  of  the  mortgage  debt, 
and  in  this  view  the  bill  to  foreclose  is  merely  a  proceeding  to  enforce 
the  mortgage  lien,  by  a  sale  of  the  premises,  in  order  that  the  creditor 
may  get  his  money,  interest,  and  the  expense  incident  to  the  suit.  The 
term  "  foreclosure,"  in  this  connection,  has  therefore  come  to  be  a 
sort  of  misnomei:,  as  the  object  of  the  suit  is  to  enforce  the  mortgage 
lien,  and  not,  as  formerly,  to  foreclose  the  equity  of  redemption.^ 

1  See  3  Pom.  £q.  Jur.  (3d  ed.)  fi  1228. 
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§  2811.  Katnre  of  Poreolosure  Suit. 

A  foreclosure  proceeding  has  sometimes  been  considered  to  be 
partly  in  the  nature  of  an  action  in  rem  and  partly  in  the  nature  of 
an  action  in  personam,  because,  as  ordinarily  prosecuted,  the  purpose 
of  the  proceeding  is  to  procure  a  seizure  and  sale  of  the  property  and 
a  personal  judgment  against  the  debtor  for  any  balance  remaining  due 
after  the  proceeds  of  the  property  have  been  applied  to  the  debt.^ 
However,  it  cannot  be  said  that  a  foreclosure  suit  is  a  proceeding  in 
rem,  in  a  technical  sense.  Such  a  suit  does  not  purport  to  summon 
or  invite,  by  notice  or  otherwise,  all  the  world  to  come  in,  so  far  as 
there  are  any  adverse  interests ;  and  of  course  the  adjudication  in  such 
a  suit  does  not  conclude  strangers.^ 

§  8818.  Tuiadietion  of  Federal  Court  in  Foreclosure  Suit. 

If  the  requisite  diversity  of  citizenship  exists,*  or  other  condition 
is  present  which  brings  the  case  within  the  statutory  jurisdiction  of 
the  court,*^  the  federal  court  will  entertain  jurisdiction  of  a  suit  to 
foredoee  a  mortgage  to  the  same  extent  as  it  will  entertain  jurisdiction 
of  any  other  cause  of  equitable  cognizance.  The  general  jurisdiction 
of  the  court  of  equity  to  entertain  a  bill  for  the  foreclosure  of  mort- 
gages is  merely  a  manifestation  of  its  power  to  enforce  liens  of  all 
kinds ;  and  the  bill  to  foreclose  a  mortgage  differs  in  no  material  par- 
ticular from  a  bill  to 'enforce  any  other  lien.* 

§  8813.  Same— Effect  of  State  Laws. 

The  jurisdiction  of  the  federal  court  of  equity  to  entertain  a  fore- 
closure proceeding  is  not  in  any  degree  impaired  by  the  existence  of 
a  state  statute  abolishing  the  proceeding  in  equity  as  the  means  of 
foreclosing  a  mortgage  and  establishing  some  other  adequate  remedy 
under  the  state  law.  The  jurisdiction  of  the  federal  court  rests  upon 
the  authority  conferred  by  the  statutes  of  the  United  States,  and  it  is 
not  subject  to  limitation  or  control  by  state  laws.^    Hence,  the  exist- 

s  Martin  v.  Pond  (18S7)  30  Fed.  15,  (district  court  has  jurisdiction  to  entar- 

17.  tain  foreclosure  suit  against  consul  ac- 

s  Pardee  O.  Aldridge  (1903)  189  U.  S.  credited  to  this  country  from  a  foreign 

433,  47  L.  ed.  886.  government). 

4  Connecticut  Mut.   Life  Ins.  Co.  r.  e  Gibson,    Suits   in    Chan.    (2d   ed.) 

Crawford  (1884)  21  Fed.  281;  WincheU  fi|  103S-104L 

0.  CarU  (1885)  24  Fed.  855;  Mangels  v.  ?  Ray  V.  Tatum   (C.  C.  A.;  1896)  72 

Brewing  Co.    (189^)   53  Fed.  513.  Fed.  112,  18  C.  C.  A.  464. 

sPooley  V.  Luco  (1896)   76  Fed.  146 
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ence  of  the  distinct  statutory  state  remedy  does  not  affeet  the  ri^t  to 
foreclose  in  a  federal  court  of  equity.^ 

§  2811  Suia— Enforcement  of  State  Bemedy  in  Federal  Conrt 

A  statutory  method  for  the  f oreoloeure  of  mortgages,  reoogniaed  bj 
state  law,  oan  be  pursued  in  a  federal  court  sitting  in  the  state  where 
the  particular  statutory  method  is  available  and  in  the  state  where  the 
property  covered  by  the  mortgage  is  situated.  Thus  in  a  state  where 
the  mortgagee  can  bring  an  action  of  ejectment  at  law  against  the 
mortgagor  after  condition  broken,  such  remedy  may  be  resorted  to  in 
the  federal  eourt  of  law ;  ^  and  similarly  the  method  of  f oredlosQre  by 
scire  facias  is  available  in  the  federal  oouii,  where  sneb  method  is 
recognized  by  the  statutes  of  the  state.^^ 

§  2816.  Same — ^Existence  of  Cnmnlative  Bemedy. 

It  is  a  general  rule  that  the  existence  of  a  cumulative  remedy  of  any 
kind  does  not  prejudice  the  right  of  a  mortgagee  to  resort  to  a  fore- 
closure in  equity.^  ^  Where  there  are  two  or  more  methods  of  fore- 
closure available,  the  mortgagee  or  trustee  may  elect  to  pursue  either 
to  the  exclusion  of  the  other.**  A  mortgagee  may  adopt  any  available 
remedy  secured  to  him  by  law  or  by  the  contract.  Thus  he  may  sue  at 
law  on  the  mortgage  debt  or  may  bring  ejectment  for  the  land  (where 
the  mortgage  has  vested  the  legal  title  in  him),  or  he  may  enter  and 
take  possession,  and  yet  his  right  to  foreclose  in  equity  will  not  be 
thereby  affected.**  That  a  mortgage  or  deed  of  trust  contains  a  power 
of  sale  imder  which  the  property  can  be  sold  without  resorting  to  a 
judicial  proceeding  does  not  prevent  the  mortgagee,  or  other  interested 
person,  from  filing  a  bill  in  equity  to  foreclose,  if  he  so  prefers.** 

The  fact  that  a  party  secui^  by  a  mortgage  has  other  seourity  that 
can  be  aubjected  to  the  mortgage  debt,  does  not  stand  in  the  way  of 
foreclosure  proceedings.     A  person  who  has  several  aecurities  may 

ft  Benjamin    p.    Cavaroe     (1876)     2  Groarty  (1880)  1S6  U.  &  887»  84  L.  ed. 

Woods  168,  Fed.  Cas.  No.  1,300.  346. 

» Whiting  V.    Wellington    (1882)    10       is  Morrison  v.  Buekner   (1843)   Fed. 

Fed.   8ia  C?aa.  No.  9,844, 

10  Black  V.  Black  (1806)  74  Fed.  078.       i«  Howell  r.  Western  R.  Go.   (1876) 

n  Dow  V.  Memphis  etc.  R.  Co.  (1884)  04  U.  S.  466,  24  L.  ed.  266;  Chicago  etc. 

20  Fed.  260;   Furbish  v.  Sean    (1865)  R.  Co.  t?.  Fosdick  (1882)  106  U.  S.  47,  27 

Fed.   Cas.  No.   5,160.  L.  ed.  47 ;  New  York  Secarity  etc.  Co.  v. 

IS  Gordon  v.  Gilfoil   (1878)  00  U.  a  Lincoln  St  R.  Co.   (1806)  74  Fed.  67; 

168,  25  L«  ad.  383.    See  Morris  t>.  Lind-  Beekman  v.  Hudson  River  etc  R.  Go. 

auer  (C.  C.  A.;  1803)  54  Fed.  28,  4  C.  (1888)  35  Fed.  3;  Alexander  v.  GenUal 

C.  A.  162;   Smith  Purifier  Co.  v.  Mc-  R.  Co.  (1874)  3  ]>ili  487. 
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resort  to  either-^'  Similarly,  the  fact  that  the  trustee  in  a  railroad 
mortgage  has  a  right,  upon  default,  to  take  possession  and  operate  the 
road  does  not  prevent  a  foreclosure.^^ 

The  pendency  of  an  action  at  law  on  a  note  secured  by  mortgage  is 
no  impediment  to  the  maintenance  of  a  suit  to  foreclose  the  mort- 
gage.*^ And  the  reduction  of  the  note  to  judgment  has  no  more 
effect.*®  The  pendency  of  an  action  of  ejectment  at  the  suit  of  the 
mortgagee  to  recover  the  premises  included  in  the  mortgage  is  no 
obstacle  to  a  suit  to  foreclose.  The  rule  is  the  same  whether  the  instru- 
ment shows  its  character  as  a  mortgage  on  its  face  or  is  in  form  a 
straight  deed  with  a  parol  defeasanee.^^ 

§  281&  Same— Pendency  of  Snit  in  State  Court. 

The  pendency  in  a  state  court  of  a  suit  brought  by  the  trustee  to 
foredoee  a  mortgage  is  no  bar  to  a  similar  suit  brought  in  a  federal 
court,  on  the  same  mortgage,  by  the  bondholder  or  other  benefici- 
ary ;  *®  and  the  fact  that  the  state  court,  in  the  cause  there  pending, 
has  granted  an  injunction  against  the  foreclosure  is  not  material  on 
the  question  of  the  right  of  the  federal  court  to  entertain  the  proceed- 
ing brought  in  such  court.^*  The  institution  of  executory  proceedings 
in  a  court  of  Louisiana  upon  a  mortgage  executed  in  that  state  and  the 
granting  of  an  order  of  seizure  and  sale  in  such  proceedings  do  not 
affect  the  right  of  the  federal  court  to  entertain  a  foreclosure  suit  on 
the  same  mortgage.^^ 

The  fact  that  a  debtor  makes  an  assignment  for  the  benefit  of 
creditors  and  that  the  state  court  assumes  jurisdiction  to  carry  the 
assignment  into  effect  imder  the  state  law  does  not  defeat  the  power 
of  the  federal  court  to  foreclose  a  mortgage  covering  the  property  con- 
veyed by  the  assignment.  In  such  case  the  assignee  under  the  deed  of 
assignment  is  not  in  the  position  of  a  receiver,  and  his  taking  pos- 
session does  not  exclude  the  federal  court  from  the  exercise  of  juris- 

i^MuIler  V.  Dowa    (1876)   94  U.  S.  24  L.  ed.  737 ;  Beekman  r.  Hudson  River 

444,  24  L.  ed.  207.  etc.  R.  Co.  (1888)   35  Fed.  10;  Weaver 

i<  Alexander  v.  Central  R.  R.  of  Iowa  r.  Field   (1883)   16  Fed.  22;  Liggett  9. 

(1874)   Fed.  Cas.  No.  166.  Glenn   (C.  C.  A.  1892)   61  Fed.  381,  2 

"Ober  V.  Gallagher  (1876)  93  U.  S.  C.  C.  A.  286;  City  of  North  Muskegon 

199,  23  L.  ed.  829.  V.  Clark  (C.  C.  A.;  1894)   62  Fed.  694, 

IS  Connecticut  Mut.  Life  Ins.  Co.  v.  10  C.  C.  A.  591;  Marshall  v.  Otto  (1893) 

Jones  (1880)  8  Fed.  303.  59  Fed.  249. 

!•  Hughes     V,     Edwards     (1824)     9  21  Woodbury  v.  Alleghany  etc.  R.  Co. 

Wheat.  489,  6  L.  ed.  142.  (1895)  72  Fed.  371,  374. 

20 Stanton  r.  Embi«y  (1876)  93  U.  S.  "Gordon  v.  Gilfoil  (1878)  99  U.  S. 

548,  23   L.  ed.  983;    Insurance  Co.  v.  168,  25  L.  ed.  383;  Benjamin  v.  Cavargo 

Bnue's  Assignee  (1877)  96  U.  8.  588,  (1875)  2  Woods  168. 
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diction  over  the  same  property.  The  assignee  is  selected  by  the  debtor, 
not  by  the  court,  and  he  takes  the  estate  subject  to  the  mortgage  lien 
and  subject  to  the  right  of  the  mortgagee  to  foreclose.^' 

§  2817.  State  Laws  SeteTmining  Bights  of  Pturties. 

While  it  is  true,  as  previously  stated,**  that  the  jurisdiction  of  the 
federal  court  to  entertain  a  foreclosure  proceeding  cannot  be  impaired 
or  taken  away  by  a  state  statute,  it  is  nevertheless  also  true  that  the 
rights  o£  the  parties  under  a  mortgage  are  determined,  as  a  rule,  not 
only  by  the  terms  of  the  mortgage  itself  but  also  by  the  law  of  the 
state  where  the  mortgaged  property  is  located.  It  follows  that  in  bo 
far  as  the  state  statutes  create,  establish,  or  define  rights  under  the 
mortgage,  such  laws  must  be  given  effect  in  the  federal  court*®  Per 
instance,  the  local  statutes  of  limitations  of  the  several  states  are 
given  effect  in  foreclosure  suits  in  the  federal  courts,  as  determining 
the  rights  of  the  parties  tmder  the  mortgage.*^ 

§  2818.  Practiee  of  Federal  Courts  as  Affected  by  State  Laws. 

While  it  is  not  within  the  power  of  a  state  legislature  directly  to 
control  or  determine  the  practice  of  the  federal  court  in  the  exercise 
of  any  of  its  proper  and  legitimate  powers,  it  is  nevertheless  true  that 
the  federal  courts,  in  determining  their  own  practice  as  to  the  fore- 
closure of  mortgages,  will  so  order  proceedings  as  to  secure  and  per- 
fect rights  given  by  the  state  statute;  and  it  is  the  duty  of  federal 
courts,  in  making  rules  for  their  own  guidance,  to  adjust  their  prac- 
tice to  that  of  the  state,  so  far  as  may  be  necessary  to  secure  ri^ts 
existing  under  the  state  law  in  regard  to  the  foreclosure  of  mort- 
gages.*^    But  noncompliance  with  a  local  law  in  regard  to  the  time 

2S  Edwards  r.  Hill   (C.  C.  A.;  1894)  For  a  consideration  of  the  effect  of  a 

50  Fed.  723,  8  C\  C.  A.  233.  local  statute  on   the  venue  of  a  fore- 

24  See,  ante,  S  2813.  closure  suit,  see  Stevens  r.  Ferrj  (1891) 

2  6  Dow  r.  Memphis  etc.  R.  Co.  (1884)  48  Fed.  7. 

20  Fed.  260;   Hill  v.  Hite   (C.  C.  A.;  A  state  law  granting  a  stay  in  pro- 

1808)     85  Fed.  268.  20  C.  C.  A.  549,  af-  ceedingB    to    foreclose    by    scire    facias 

finning   (1807)   79  Fed.  826;  American  under  the  statute  has  no  application  to 

Loan  etc.  Co.  r.  Union  Depot  Co.  (1897)  proceedings     to     foreclose    by    action. 

80  Fed.  36;  Knickerbocker  Trust  Co.  v.  Woodbury    9.    Allegheny    etc.    B.    Co. 

Penacook  Mfff.  Co.  (1900)  100  Fed.  814;  (1895)  72  Fed.  371. 

Ruggles  r.  Southern  Minnesota  R.  Co.  <<  See  post,  |  2847. 

(1872)  Fed.  Cas.  No.  12,121;  Samuel  v.  > 7  Connecticut   Mut.    L.   Ins.   Co.  v. 

Holladay   (1869)    Fed.  Cas.  No.  12,288.  Crawford  (1884)  21  Fed.  282;  Knicker- 

8ea   Hammock    r.    Loan   &   Trust    Co.  bocker  Trust  Co.  v.  Penacook  M^.  Ca 

(1881)    105  U.  S.  77,  26  L.  ed.  1111;  (1900)  100  Fed.  814. 

American  Loan  &  T.  Co.  v.  Union  Depot  See  also,  post,  S  2873. 
Co.  (1897)  80  Fed.  36,  40. 

See  also  post,  S  2873. 


§§  2819, 2820]    FORECLOSURE  PROCEEDINGS.  1629 

of  sale  is  not  a  ground  for  avoiding  foreclosure  proceedings  in  an* 
other  suit.*^ 

A  provision  of  a  state  statute  in  regard  to  procedure  will  not  be  per- 
mitted to  dispense  with  any  fundamental  principle  of  federal  equity 
practice.  Thus  an  order  of  confirmation  is  indispensable  to  the 
validity  of  a  sale  made  in  foreclosure  proceedings  in  a  federal  court, 
though  the  state  statute  dispenses  with  the  necessity  for  a  confirmation 
and  gives  to  the  officer  making  the  sale  full  authority  to  adjudicate  the 
title  to  the  purchaser.*® 

A  rule  established  by  the  decisions  of  the  state  court  on  a  question 
of  general  commercial  law  affecting  the  enforcement  of  a  mortgage, 
which  rule  is  in  contravention  of  the  doctrine  established  in  the  fed- 
eral courts,  will  not  be  recognized.^^ 

§  2819.  Exiitence  of  Subject-Matter  as  Affecting  Bight  to  Ibintain  Bill. 

A  bill  of  foreclosure  will  not  lie  where  the  subject-matter  of  the 
mortgage  has  ceased  to  exist,  and  an  intangible  right,  which  can  be 
dealt  with  only  in  connection  with  a  real  and  tangible  thing,  cannot 
be  foreclosed  where  the  thing  with  which  it  is  inseparably  associated 
cannot  be  dealt  with  or  affected  by  the  decree  of  the  court.  For 
instance,  the  good  will  of  a  business  cannot  be  foreclosed  where  the 
business  and  everything  else  with  which  the  good  will  was  associated 
are  either  out  of  existence  or  dissipated.^^ 

§  2880.  Becessity  for  Foreclosure  Proceedings. 

WTiere  there  are  many  holders  of  bonds  secured  by  mortgage,  the 
proper  remedy,  when  a  default  occurs,  is  by  bill  to  foreclose.  If  one 
holder  sues  at  law  and  obtains  judgment  it  will  profit  him  little,  for  he 
will  not  be  permitted  to  levy  execution  and  sell  any  of  the  mortgaged 
property  to  the  detriment  of  others  having  equal  or  better  rights  than 
timself.**  A  mortgagee  cannot,  upon  a  judgment  recovered  for  a 
debt  secured  by  his  mortgage,  levy  the  execution  upon  the  mortgaged 
property.** 

ir?*^?'®^*''   National   etc.   Works  o/JSrmed  on  ground  of  lachea  (1898)  149 

iM  ^T;*/;^^  ^®  ^^-  1^»  ^  L.RA.  U.  S.  436,  37  L.  ed.  799,  13  Sup.  Ct.  944. 

M^n  o   ;    .^- ■^^^  ^^^^7)  77  Fed.  774,  «« Pennock   r.    Coe    (1859)    23   How. 

•Vi? «     ^  ^®  ^^-^^  153.  117,  16  L.  ed.  4.%:   Hackettatown  Nat. 

i»l  Iat     a  S?°«  <1®^)    1«0  U.  S.  Bank  v.  Brewing  Co.  (C.  C.  A.;  1896) 

mo  Q  tt*    '  S?^*  ^^  S"P-  Ct-  420.  74  Fed,  110,  20  C.  C.  A.  327. 

ai2l!!:\*    ''^  (1887)  31  Fed.  858.  83  Pugh  v.  Fairmont  Min.  Co.  (1884) 

mi^rSJKKS    ^**-     B*'!^    ^-    St-   112  U.S.  243,  28  L,  ed,  686, 
Diipatch  Co.  (1888)   36  Fed.  722 
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Right  to  Foreclose  nnd  Conditions  Incident  to  8fune. 

§  2821.  Eeitriotioni  on  Sight  to  Foreclose— How  Interpreted. 

The  remedy  by  bill  of  foreclosure  is  favored  in  equity,  ftud  pw^ 
riaiona  in  a  deed  of  trust  or  mortgage  -restrictive  of  the  right  of  the 
creditor  or  thistee  to  file  such  a  bill  are  strictly  construed.**  Sudi 
restrictions  are  not  to  be  extended  by  implication.  Thus  if  there  is 
a  condition  that  the  trustee  shall  only  take  action  upon  a  truest 
from  a  majority  of  the  bondholders,  and  this  conditiott  can  be  con- 
strued as  referring  primarily  to  his  taking  of  actual  possession  Under 
the  trust  deed,  or  to  the  making  of  a  sale  under  the  power  odhtalned 
therein,  it  will  not  be  construed,  by  implication,  as  a  r^trictioli  on 
the  trustee's  right  to  file  a  bill  of  foreclosure.'* 

Morgan'9  SieamMp  Co.  v.  Texas  Central  R,  Co.  (1890)  137  U.  S.  171)  34  L;  ed. 
625:  The  condition  was  thai  on  default  continuing  for  sixty  days  in  the  payment 
of  interest  or  any  part  of  principal,  the  principal  of  the  bonds  should  become 
immediately  due,  and  that  upon  request  of  seventy-five  per  cent  of  the  holders  of 
bonds,  and  written  notice  of  the  same,  the  trustee  should  take  possession  of  the 
property,  and  operate  it  for  the  benefit  of  the  bondholders,  and  that  upon  like 
request  he  should  proceed  to  foreclose  the  mortgage  and  sell  the  property  \A  the 
highest  bidder  for  cash.  It  was  also  provided  that  nothing  contained  in  the 
instrument  should  be  construed  to  prevent  or  interfere  with  the  foreclosure  by  toy 
court  of  competent  Jurisdiction.  It  was  held  that  the  trustee  could  maintain  a 
bill  to  foreclose  the  mortgage  upon  occurrence  of  a  default,  without  averring  or 
proving  a  request  of  seventy-five  per  cent  of  the  bondholders,  as  such  request  was 
necessary  only  in  case  the  trustee  wished  to  proceed  to  foreclose  or  take  poaBcmion 
e9  mero  motu  without  the  intervention  of  a  court. 

§  B8S9.  Bitine— Bequest  of  Bondholders  as  Condition  Precedent. 

ITowever,  if  a  provision  requiring  the  trtistee  to  proceed  only  upon 
request  of  a  certain  per  cent  of  the  bondholders  is  directed  expressly 

S4  Land  Title  etc.  Ck).  v.  Asphalt  Go.  (1874)  3  Dill.  487;  Credit  Co.  r.  Arkaii- 

(C.  0.  A.;   1903)    127  Fed.  1,  62  C.  C.  sas  Cent.  R.  Co.  (1882)  15  Fed.  46;  Cen 

A»  23;  Mercantile  Trust  Co.  v.  Missouri  tral    Trust   Co.    v.   Texas    etc.    R.   Co. 

etc.  R.  Co.  (1888)  36  Fed.  221,  1  L.R.A.  (1885)  23  Fed.  846;  Farmers*  Loan  etc. 

397.              •  Co.  V.  Winona  etc.  R.  Co.  (1893)  89  Fed. 

The  course  of  procedure  prescribed  in  957;   Mercantile  Trust  Co.  v.   Chicago 

the  morti^afire  as  proper  to  be  followed  etc.  R.  Co.  (1893)  61  Fed.  373:  Toler  r. 

hy  the  trustee  in  conductinj?  a  sAle  un-  East  Tennessee  etc.  R.   Co.    (1894)  67 

der  the  power  will  not  be  construed  as  Fed.  168.    Compatr  Kew  York  Secilritv 

referring  to  the  procedure  in  a  foreclos-  etc.  Co.  v.  Lincoln  etc.  tl.  Co.  (1896)  74 

ure   suit.     Farmers'   Loan    etc.    Co.    v.  Fed.  67  (1896)  77  Fed.  6^. 

Clreen   Bay  etc.  R.   Co.    (1881)    6  Fed.  A  provision  that  the  trustee  may  sell 

100.  105.  after  default  for  six  hionths  provided 

35  Guaranty  Trust  etc.  Co.  v.  Green  the  president  of  the  mortgagor  nas  pre- 

Covp  etc.  Co.   (1801)    139  IT.  B.  137,  35  viously  been  served  with  notice  of  the 

L.  od.  116;  Alexander  v.  Central  B.  Co.  default  does  not  apply  in  A  sUit  by  the 
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to  the  matter  of  bringing  a  suit  to  foreclose,  it  will  be  giv^n  etfect; 
uikd  a  bill  brought  by  the  trustee  to  foreclose  must  allege  that  the 
required  number  of  bondholders  have  requested  him  to  bring  the 
suit** 

§  8888.  Same^Bestriotion  l^ndiiv  to  Oust  JurlBdictioa  of  Court 

The  right  to  foreclose  iu  equity  is  hot  tak^h  away  by  a  provision  t6 
the  effect  that  neither  the  whole  nor  aiiy  patt  of  the  moWgaged  prem- 
ises shall  be  sold  under  proceediiigs  either  at  kw  or  in  equity,  the 
intention  being  that  the  mode  of  sale  by  the  trustee  presci-ibed  in  the 
mortgage  should  be  exclusive.  Such  a  clause  is  Void  as  tending  to  oust 
the  ordinary  jurisdiction  of  the  courts.*^ 

§  8824.  Various  Condition^  Affecting  ftight  to  JI?ore6l6l«. 

The  right  of  foreclosure  on  account  of  the  insolvency  of  a  debtor 
corporation  is  not  defeated  by  the  fact  that  the  oorporation  has  the 
right  to  make  calls  on  its  stockhol  lors,  by  which  proceeding  funds 
could  be  obtained  to  pay  the  indebtedness.®®  The  same  is  true  of  a 
provision  giving  a  power  of  sale.®* 

The  right  to  foreclose  a  mortgage  securing  convertible  bonds  on 
notes  is  not  affected,  or  lost,  where  the  holder  makes  a  conditional 
agreement  to  convert  them  into  stock  but  the  conversion  faik  to  take 
place  because  the  condition  is  not  complied  with.*® 

§  8885«  Default  as  Condition  Precedent  to  8uit. 

A  bill  to  foreclose  a  mortgage  will  lie  only  where  there  hAd  been  a 

breach  of  the  condition  of  the  mortgage.*^    If  no  time  for  payment  is 

mentioned  in  the  mortgage  and  the  debt  is  already  due  and  payable, 

fw^loBure  may  be  had  forthwith  and  at  any  time.**    A  default  in  the 

payment  of  interest  is  a  default  in  the  payment  of  the  debt,  interest 

^heh  due  being  treated  as  principal.*® 

*>«rtefe  to  foreclose.    Robinson  v.  Ala-       «»  fiall  t>.  SullivAh  tt.  Cb.  (1857)  ^ed. 
wwa  «tc.  Mfg.  Co.   ( 1891 )   48  Fed.  12  Cas.  No.  6,948. 

UW;  C.  C,  A.)  56  Fed.  690,  6  C.  C.  A.       ♦»  Pugh  t?.  Fairmont  Gold  etc.  Mining 
*%._  Co.  (1884)  112  U.  S.  238,  ^8  L.  ed.  684. 

HjChicago   etc.    R.    Co.    i?.    Fosdick       4 1  Hampton  t).  Phipps  (18d3)   108  U. 
{\m)  106  XJ.  8.  47,  77,  27  L.  ed.  47,  58.  S.  260,  27  L.  ed»  71». 
»i  Guaranty  Tmat  etc  Co.  v.  Green       *«  Wright  t?.  ShtlthWay  (1863)  I  Biss. 
«w«%te  R.  Co.  (1891)  139  U.  S.  137,  23,  Fed.  Cas.  No.  18,093, 
^.Vt     JlO.  llSup.  Ct.  512.  4 s  Pennsylvania   CM.    v.   Philadelphia 

"Laiid  Title  etc.  Co.  v.  Asphalt  Co.  etc.  R.  Co.    (1896)   69  Ffed.  482  J  New 
It.  C.  A.;  1903)  121  Fed.  1.  62  C,  C.  York  Security  etc.  TtUst  Co.  t>.  Llacolta 
^  etc.  R.  Co.  (1896)  74  Fed.  67. 


1632  FEDERAI  EQUITY  PRACTICE.         [§§  2826-2828 

§^  2826.  Aooeleration  of  Xatiirity  of  Debt 

A  provision  in  a  mortgage  to  the  effect  that  the  ^ole  debt  shall 
become  due,  or  may  be  treated  as  due,  upon  default  in  the  payment 
of  interest  or  of  a  single  instalment,  will  be  given  effect;  and  the 
whole  debt  may  be  foreclosed,  including  future  instalments,  if  the 
creditor  elects  to  treat  the  whole  as  due.**  Such  a  provision  is  not 
treated  as  being  a  contract  for  a  penalty  against  which  equity  will 
relieve.**  But  a  court  of  equity  will  not  countenance  or  give  effect  to 
a  provision  accelerating  the  maturity  of  the  whole  debt  upon  failure 
to  pay  interest  or  a  single  instalment  where  the  creditor  by  trickery 
or  stratagem  has  brought  on  the  technical  condition  upon  which  he 
exercises  the  right.  His  purpose  must  be  open  and  honest,  and  advan- 
tage cannot  be  taken  of  any  misleading  conduct  on  his  own  part** 

The  right  to  have  the  whole  debt  declared  due  upon  default  in  the 
payment  of  an  instalment  of  the  debt  or  interest,  will  not  be  declared 
to  exist  on  inference  only.    Such  a  provision  must  be  express.*^ 

A  covenant  or  stipulation  that  the  payee  of  the  notes  secured  by  a 
mortgage  may  treat  the  whole  debt  as  due  upon  default  in  the  pay- 
ment of  the  interest,  passes  to  a  purchaser  of  the  notes  and  mortgage, 
and  the  option  may  be  exercised  by  him  to  the  same  extent  as  by  the 
original  payee.*® 

§  2827.  Same— Written  Demand  for  Payment 

In  order  to  make  a  default  effective  for  the  purposes  of  foreclosure 
it  is  not  infrequently  required  that  a  demand  in  writing  shall  be 
made  for  the  payment  of  the  debt,  instalment,  or  interest,  as  the  case 
may  be.*® 

§  2828.  Tntitee's  Discretion  as  to  Declaring  Debt  Due. 

A  trustee  who  is  clothed  with  a  discretion,  under  certain  con- 
tingencies, to  declare  the  whole  mortgage  debt  due,  should  act  upon 
an  honest  and  disinterested  judgment.    His  discretion  in  iina,  as  in 

44Noonan  v.  Braley   (1863)  2  Black       <<  Union  Mut.  L.  Ins.  Co.  o.  Union 
499,  17  L.  ed.  278.  Mills  Plaster  Co.  (1889)  37  Fed.  289. 

In  American  Loan  etc.  Co.  v.  Union  <  7  Grape  Creek  etc.  Co.  v.  Farmers' 
Depot  Co.  (1897)  80  Fed.  36,  there  was  Loan  etc.  Co.  (C.  C.  A.;  18M)  12  C.  C. 
a  provision  in  the  mortgage  that  fore-  A.  350,  63  Fed.  805. 
closure  could  be  had  upon  default  in  4s8wett  v.  Stark  (1887)  31  Fed.  858. 
payment  of  interest  and  that  the  wholo  4  9  As  to  what  constitutes  a  sufficient 
debt  should  be  considered  as  mature  at  demand  in  writing  for  the  payment  of  a 
the  time  of  the  completion  of  the  sale,  mortgage  debt  within  the  meaninfl  of  s 

4  s  Ruggles  V.  Southern  etc.  R.  Co.  particular  mortgage,  see  PennsylTtnia 
(1872)  Fed.  Gas.  No,  12,121.  Co.  v.  PhiUdelphia  etc  It  Co.  (1895) 

69  Fed.  482, 
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other  similar  matters,  is  open  to  judicial  correction*  Ordinarily  his 
action  will  be  upheld,  if  actuated  by  good  faith.  The  circumstance 
that  he  may  possibly  have  been  somewhat  influenced  by  considerations 
of  personal  interest  will  not  thwart  the  proceeding.*® 

§  8829*  Constmotion  of  Aooelerating  Clause. 

A  provision  that  the  debt  shall  become  due  and  payable  upon 
default  in  the  payment  of  interest  will  generally  be  construed  merely 
as  giving  the  creditor  the  right  to  elect  to  treat  the  principal  as  then 
due  for  the  purpose  of  foreclosure  and  not  as  making  the  principal 
unconditionally  due,  upon  such  default,  so  as  to  start  the  running  of 
the  statute  of  limitations.  But  if  the  creditor  elects  to  treat  the  debt 
as  then  due,  the  statute  begins  to  run  from  such  default  and  not  from 
the  later  date  of  stipulated  maturity." 


S  8890.  Creditor'i  Election  Must  Be  Prompt. 

Where  the  creditor  has  an  option  to  declare  a  debt  due  upon  default 
in  the  payment  of  interest,  his  right  of  election  should  be  promptly 
exercised  after  the  default  occurs,  though  it  is  not  essential  that  he 
should  act  at  once.**  In  the  case  cited  below  the  mortgage  con- 
tained a  provision  declaring  that  if  any  instalment  of  interest  should 
remain  unpaid  for  ten  days,  it  should  be  optional  with  the  mortgiagee 
to  declare  the  whole  sum  due.  An  instalment  of  interest  fell  due  in 
December.  The  notice  of  the  mortgagee's  option  to  declare  the  whole 
debt  due  was  not  served  until  in  the  succeeding  February.  It  was 
held  that  this  was  too  late.  *^  The  option  should  have  been  declared 
at  the  expiration  of  ten  days,  or  within  a  very  short  and  reasonable 
time  thereafter."  ^^ 


§  8881.  Extension  of  Time  by  Indulgence  or  Agreement. 

Mere  indulgence  after  default  or  a  promise  of  indulgence  without 
any  binding  agreement  to  extend  the  debt  for  a  definite  time  does  not 
affect  the  right  to  bring  foreclosure  proceedings.^^  Nor  will  an  agree- 
ment for  indulgence  for  a  definite  time  be  given  effect,  though  based 
on  a  consideration,  where  it  is  voluntarily  waived  and  repudiated  by 

s«  Bound  9.  South   Carolina  R.  Co.  bs  Wheeler  etc.  Mfg.  Co.  v.  Howard 

(1892)  GO  Fed.  863.  (I8S0)  28  Fed.  741. 

KiMoliiM  Plow  Co.  V.  Webb    (1891)  ks  VTilson  r.  Winter  (1881)  6  Fed.  16. 

141  U.  &  eie,  85  L.  ed.  879,  12  Snp.  Ct.  6i  Haselton  r.  Florentine  Harble  Co, 

100;  Richardson  v.  Warner   (1886)   28  (1899)  94  Fed.  701, 
Fed.  843. 

Sq.  Prac  Vol.       .-J03- 
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all  the  parties  to  it  as  soon  as  it  is  made.  Nor  will  a  secret  agreement 
be  given  effect  against  an  innocent  purchaser  of  the  bonds  who  was 
not  a  party  to  the  agreement^' 

§  2832.  Six  Montlis'  GUtnse— Itenatiirity  of  Suit 

A  foreclosure  suit  is  premature  if  brought  within  six  months  after 
default,  where  the  deed  of  trust  or  mortgage  only  provides  for  a  suit 
to  be  brought  after  that  period.^*  But  the  fact  that  by  the  provisions 
of  the  mortgage  the  trustees  are  not  entitled,  of  their  own  volition,  to 
take  possession  of  the  mortgaged  property  until  six  months  subsequent 
to  default,  does  not  deprive  the  court  of  equity  of  the  right  to  enter- 
tain a  bill  to  foreclose  prior  to  that  time.'^ 

Where  a  mortgage  or  deed  of  trust  contains  the  six  months'  clause, 
and  a  default  occurs,  the  subsequent  acceptance  of  tiie  overdue  interest 
by  the  creditor  restores  the  mortgage  debt  to  its  previous  status  of 
immaturity,  and  a  suit  to  foreclose  the  mortgage  cannot  then  be 
maintained.^^  But  if  the  right  to  maintain  a  foreclosure  suit  is 
based  on  the  non-payment  of  one  or  more  instalments  of  interest,  the 
acceptance  of  such  interest  by  the  mortgagee  after  the  institution  of 
the  suit  does  not  entitle  the  defendant  to  a  dismissal,  if  other  instal- 
ments of  interest  have  subsequently  matured  and  remain  unpaid.  The 
defendant  should  pay  all.°* 

§  2833.  Who  May  Complain  of  Prematurity  of  Suit. 

A  provision  in  a  mortgage  or  trust  deed  to  the  effect  that  a  suit  to 
foreclose  may  not  be  brought  until  the  expiration  of  six  months  from 
the  time  of  default,  is  exclusively  for  the  benefit  of  the  debtor,  and 
another  creditor  cannot  complain  that  a  suit  is  brought  before  the 
expiration  of  such  period.  The  objection  must  come  from  the 
debtor.'® 

§  2834.  Request  in  Writing  for  Institution  of  Suit. 

A  provision  in  a  mortgage  to  the  effect  that  no  suit  shall  be  brought 
by  the  bondholders,  or  trustee,  to  foreclose  the  mortgage  except  after 

5B  Fanners'  Loan  etc.  Co.  v.  Roeka-  »»  American  Loan  etc.  Co.  c.  Union 
way  etc.  R.  Co.  (1895)  69  Fed.  9.  Depot  Co.  (1897)  80  Fed.  36. 

6«  Central  Trust  Co.  t?.  Worcester  «o  Central  Trust  Co.  p.  Worcester 
Cycle  Mfg.  Co.  (C.  C.  A.;  1899)  36  C.  Cycle  Mfg.  Co.  (1901)  110  Fed.  49\ 
C.  A.  647,  93  Fed.  712.  (1899)    36  C.  C.  A.  547,  93  Fed.  712; 

B7  State  Trust  Co.  v,  Kansas  City  etc.  Guaranty  Trust  etc.  Co.  v.  Green  Cm 
R.  Co.  (1903)  120  Fed.  398.  etc  R.  <^.  (1891)  139  U,  S.  137,  36  L; 

B  8  Alabama  etc.  Co.  o.  Robinson    (C.   ed.  116,  11  Sup.  Ct,  612.       ^  -        ' 
a  A.;  1893)  66  Fed.  690,  6  C.  C.  A.  79. 
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a  request  in  writing  for  the  bringing  of  such  suit  made  by  the  major- 
ity of  the  bondholders,  must  be  complied  with,  and  the  bill  to  foreclose 
should  show  this  fact.^^  But  a  strict  demand  in  accordance  with  such 
a  provision  is  not  necessary  where  the  interest  of  the  tf ustee  becomes 
antagonistic  to  that  of  the  bondholders  and  compliance  is  impos- 
sible.«2 

A  clause  in  a  mortgage  making  it  the  positive  duty  of  the  trustee  to 
institute  foreclosure  proceedings  upon  requisition  of  the  holders  of 
one-third  of  the  bonds  when  default  in  the  payment  of  interest  has 
continued  six  months,  is  not  to  be  construed  as  an  inhibition  against 
his  bringing  suit  upon  default  in  the  payment  of  interest  before  such 
six  months  has  expired.®^ 

Proceedings  Incident  to  Foreclosure  Suit 

§  8885.  When  Foreclosure  Kay  Be  Enjoined. 

An  injunction  will  lie  to  prevent  the  foreclosure  of  an  invalid  mort- 
gage.** But  the  party  complaining  must  be  in  a  position  to  be 
adversely  affected  by  the  foreclosure.  Otherwise  he  has  no  standing  in 
court  •* 

§  2836.  Stay  of  Suit  Pending  Action  at  law. 

A  foreclosure  suit  may,  in  the  discretion  of  the  court,  be  stayed, 
while  an  action  at  law  is  brought  by  the  plaintiff  on  the  mortgage  debt, 
in  order  that  the  defendant  may  have  the  right  to  set  up  by  way  of 
recoupment  a  claim  for  unliquidated  damages  not  available  to  him  by 
cross  bill*® 


§  2887.  Scope  of  Foreclosure  Proceedings — Separate 

As  a  rule,  a  party  cannot  maintain  different  bills  to  foreclose  one 
mortgage  on  several  pieces  of  property  covered  by  it.  Therefore  the 
bill  should  apply  to  the  whole  and  not  a  part  of  the  mortgaged  prem- 
ises. But  if  it  appears  that  the  mortgagor  had  no  title  to  part  or  that 
a  part  has  been  foreclosed  under  a  prior  mortgage,  this  may  be  omitted 
from  a  suit  to  foreclose  as  to  the  remainder.®^ 

ciOochran  v.  Pittsburg  etc.  R.   Co.  « 5  Baird  t?.  Warwick  Mach.  Co.  (1889) 

(1907)  190  Fed.  682.  40  Fed.  386. 

« Cochran   r.   Pittsburg  etc.  R.   Co.  <«  Nashua   Sav.   Bank  v,  Burlington 

(1907)   160  Fed.  682.  etc.  Co.  (1900)  99  Fed.  14. 

«s  Mercantile   Trust   Co.   v.   Chicago  t?  Sedam  r.  Williams   (1846)   4  Mc- 

etc.  R.  Co.  (1893)  61  Fed.  372.  Lean  61,  FM,  Ca9,  No,  12,609. 

««  Carpenter  v,  Talbot  (1888)  83  Fed, 
637. 
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Separate  suits  brought  by  the  trustee  and  by  a  bondholder,  or  other 
beneficiary,  under  the  same  mortgage  or  trust  deed,  cannot  he  main- 
tained. The  causes  must  either  be  consolidated,  or  the  proceedings  in 
one  must  be  stayed  and  the  controversy  transferred  to  the  other.  The 
fact  that  the  trustee's  suit  has  taken  such  a  turn  as  to  contemplate  a 
reorganization,  instead  of  a  foreclosure  sale,  does  not  justify  die 
maintaining  of  an  independent  foreclosure  suit  by  a  bondholder,  die 
court  still  having  authority  to  grant  such  relief  as  any  of  the  parties 
may  be  entitled  to.** 

A  creditor  secured  by  a  mortgage  on  a  single  piece  of  property,  as 
a  general  rule,  has  a  right,  when  default  occurs,  to  have  that  prop- 
erty  sold  and  to  this  end  he  may  file  a  bill  to  foreclose  the  mortgage 
on  that  property.  By  participating  in  proceedings  for  the  consolida- 
tion and  merger  of  the  mortgagor  company  with  another  corporation, 
the  creditor  might  conceivably  estop  himself  from  so  proceeding,  but 
the  case  would  have  to  be  dear.*** 

§  2838.  Same-— When  Independent  Suit  by  lint  Kortgagee  Hot  Per- 
mitted. 

A  court  having  acquired  full  jurisdiction  over  the  property  and 
having  appointed  a  receiver  imder  a  bill  to  foreclose  a  second  mort- 
gage, will  not  grant  a  petition  filed  by  the  first  mortgagee  to  be  pe^ 
mitted  to  bring  an  independent  suit  to  foreclose  the  first  mortgage. 
Being  a  party  to  the  suit  of  the  second  mortgagee,  the  first  mortgagee 
has  ample  opportunity  to  assert  all  his  rights  in  that  suit.  The  cir- 
cumstance that  he  wishes  to  bring  in  new  parties  is  no  reason  for 
allowing  the  independent  suit,  where  they  can  be  brought  in  by  cross 
bill.«» 

§  2839.  Same— Different  Mortgagei  Inolnded  in  One  Suit 

A  bill  in  a  foreclosure  suit  is  objectionable  for  multifariousness 
when  it  embraces  two  distinct  mortgages  made  to  secure  separate 
loans  on  two  diflferent  pieces  of  property  owned  by  the  same  person,  if 
it  appears  that  the  two  pieces  of  property  have  been  conveyed  by  the 
mortgagor  to  different  parties  who  are  in  possession  at  the  time  the 
bill  is  filed  and  who  are  made  defendants  in  the  suit^® 

••Btern  v.  Wisconsin  Cent  R.  Co.       <>  Mercantile  Trust  Co.  9.  Atlantic 

(18S0)  1  Fed.  665.  etc.  R.  Co.  (1895)  70  Fed.  518. 

ssaOlyphant    v,    St.    Louis    etc.    Co.       70  Eastern  Building  etc.  A88*n  0.  Den- 

(1885)  23  Fed.  465;  Central  Trust  Co.  ton   (C.  C.  A.;   18d5)    IS  C.  C.  A.  44, 

V.  Wabash  etc,  R,  Co.   (1885)   23  Fed,  65  Fed.  569, 
0G3, 
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But  two  mortgages  should  be  foreclosed  under  one  bill  where  one 
is  executed  to  cure  defects  in  the  other  and  no  inconsistent  rights 
have  accrued  under  them  separately.''*  If  a  renewal  mortgage  is  void 
by  statute,  as  having  been  executed  on  Sunday,  the  plaintiff  may  fore- 
close the  original  mortgage.  But  he  cannot  have  such  relief  upon  a 
bill  brought  to  foreclose  the  void  mortgageJ^ 

§  2840.  Contents  of  Bill  to  Foreclose. 

The  bill  to  foreclose  should,  among  other  things,  sufficiently  describe 
the  mortgaged  premises,  and  show  the  terms  and  conditions  of  the 
mortgage  and  the  amount  secured  by  it.  It  should  also  state  the  sum 
due  and  unpaid  by  the  mortgagor.  The  plaintiff's  right  to  maintain 
the  suit  should  be  fully  shown  by  direct  averments  in  conformity  with 
the  rules  of  equity  pleading.  A  bill  has  been  held  insufficient  where 
these  facts  were  not  directly  alleged  but  were  made  to  appear 
indirectly  and  only  by  reference  to  a  bill  filed  in  another  court,  a 
copy  of  the  same  being  made  an  exhibit.  The  nature  and  extent  of 
the  relief  asked  should  be  made  to  appear,  it  was  said,  by  clear 
and  exact  statements  in  the  bill  itself,  apart  from  the  exhibits.''' 

The  description  of  mortgaged  property  in  the  bill  is  sufficient  if  it 
is  as  definite  as  that  contained  in  the  mortgage.''^ 

§  2841.  Amount  and  Identity  of  Coupons  Held  by  Plaintiff. 

Holders  of  unpaid  interest  coupons,  being  entitled  to  file  a  bill  to 
foreclose,  need  not  in  the  bill  identify  themselves  as  holders  of  any 
particular  coupons;  nor  are  they  even  required  to  state  the  exact 
amount  of  coupons  held  by  them.  The  general  allegation  that  the 
plaintiffs  hold  such  coupons  is  enough.  But  the  total  amount  of  inter- 
est coupons  in  default  is  properly  stated.  The  proper  time  for  the 
holders  of  the  various  bonds  and  coupons  to  produce  them  and  show 
the  extent  of  their  holdings  is  when  the  cause  has  proceeded  to  judg- 
ment and  a  reference  has  been  ordered  for  tlie  purpose  of  ascertaining 
such  details.^*  The  question  of  the  ownership  of  the  bonds  need  not  be 
determined  in  the  preliminary  stages  of  the  foreclosure  proceeding. 
It  is  only  necessary  that  there  should  appear  to  be  a  default  and  the 
amount  of  the  same.^^ 

11  Robinton  o.  Pi«dmont  Marble  Co.  ?«  Grand  Trunk  R.  Co.  v.  Central  Ver- 

(1896)  75  Fed.  91.  mont  R.  Co.  (1S98)  88  Fed.  022. 

7a  Hill  r.  Hite   (C.  C.  A.;   1S98)   85  TSToler  9.  East  Tennessee  etc.  R.  Co. 

Fed.  268,  29  C.  C.  A.  549.  (1894)  67  Fed.  168,  181. 

7  s  Mercantile  Trust  Co.  r.  Kanawha  7  6  Guaranty  Trust  etc  Co.  o.  Green 

etc  R.  Co.  (1889)  39  Fed.  337.  Cove  etc.  R.  Ck>.   (1891)   139  U.  S.  137, 
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§  8842.  Insufldent  Allegation  of  Innocent  Pnichaae. 

An  averment  in  a  bill  to  foreclose  to  the  effect  that  the  bond  and 
coupons  are  owned  by  the  plaintiffs  and  that  they  acquired  title  from 
a  prior  owner  by  virtue  of  an  assignment  for  value^  does  not  entitle 
the  plaintiffs  to  claim  as  innocent  purchasers  for  value  and  without 
notice,  there  being  nothing  to  show  that  the  assignment  took  place 
before  the  coupons  became  overdueJ^ 

§  2848.  Vnneoessary  Allegations — Averment  of  PlalntUTi  Election. 

Jiy  bringing  a  bill  to  foreclose  the  mortgagee  exercises  an  "  option '' 
to  treat  the  whole  debt  as  due  on  default  in  payment  of  interest;  and 
it  is  not  necessary  for  him  to  allege  in  his  bill  that  he  exercised  bis 
option  or  that  he  gave  notice  thereof  to  the  mortgagee.''* 

§  2844.  Same — ^Allegation  H^^tivii^  Proviso  of  Mortgage. 

A  bill  to  foreclose  for  default  in  the  payment  of  interest  need  not 
negative  a  proviso  in  the  mortgage  which  takes  away  the  right  to 
foreclose  when  the  failure  to  pay  such  interest  is  due  to  the  fault  of 
another  person  than  the  mortgagor.  If  the  fact  contemplated  in  such 
proviso  exists,  it  is  matter  to  be  set  up  in  the  answer  by  way  of 
defense.  ^* 

§  2846.  8ame-*Wlie&  Allegation  of  Demand  Unnecessary. 

If  the  bill  in  a  foreclosure  suit  alleges  the  insolvency  of  the  mort- 
gagor and  also  that  it  had  no  funds  at  the  time  and  place  designated 
for  the  payment  of  the  debt,  a  demand  for  payment  at  such  place  need 
not  be  alleged.  The  law  does  not  require  the  performance  of  a  fruit- 
less act.*® 

Defenses  to  Foreclosure  8uU. 

§  2846.  Mortgage  as  Incident  of  Secured  Debt 

A  mortgage  or  deed  of  trust  is  merely  an  incident  of  the  debt 
secured  by  it,  and  any  defense  that  would  bo  good  against  the  action 
to  enforce  the  debt  it«elf  is  a  good  defense  to  the  bill  to  foreclose. 

160,  35  L.  ed.  116,  121;  Central  Trust  79  Little  Rock  Water  Works  Ca  v. 
Co.  V.  California  etc.  R.  Co.  (1001)  110  Barret  (18S1)  103  U.  S.  616,  26  L.  ed. 
Fed.  70,  76.  623. 

77  Caesar   v.   Capell    (1897)    83   Fed.       so  $haw  r.  BiH  (1877)  96  U.  6.  10.  24 
403.  408.  1..  od.  333. 

7SQuack6nbu8h  v.  Lane   (1877)    Fed. 
Cas.  Xo.  11,491. 
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Similarly  no  defense  is,  as  a  rule,  available  against  the  foreclosure  of 
a  mortgage  given  to  secure  a  negotiable  instrument  which  would  not 
be  also  available  against  the  negotiable  instrument  secured  by  the 
mortgage.^^ 

§  2847.  Defense  of  Statute  of  limitations. 

That  a  debt  is  barred  by  the  statute  of  limitations  of  the  state  where 
the  property  lies  is  therefore  a  good  defense  to  a  bill  brought  to  fore* 
close  a  mortgage  or  deed  of  trust  securing  such  debt.^ 

§  2848.  Same— Defense  Penonal  to  Debtor. 

The  defense  of  the  statute  of  limitations  is,  generally  speaking, 
personal  to  the  debtor.^^  Thus  a  defendant  against  whom  no  judg- 
ment is  sought  on  the  mortgage  debt,  and  who  is  joined  merely  for  the 
purpose  of  discovering  whether  be  has  any  interest  in  the  mortgaged 
property,  cannot  maintain  a  demurrer  based  on  the  ground  that  the 
cause  of  action  is  barred  by  the  statute.  Such  defense  cannot  be  inter- 
posed by  one  who  neither  owes  the  debt  nor  is  shown  to  have  an  actual 
interest  in  the  property  to  be  foreclosed.  But  if  such  a  person  should 
answer  and  assert  an  interest  in  the  property,  he  could  then  show  that 
the  cause  of  action  was  barred  as  between  the  plaintiff  and  the  mort- 
gage debtor.^* 

EtDeU  V.  DaggB  (1883)  106  U.  S.  143,  27  L.  ed.  682:  One  A.  mortgaged  a  tract 
of  land  to  B.  to  secure  a  prcnniMory  note.  A.  afterwards  conveyed  the  property 
to  6.  W.  £.    B.  sued  A.  on  the  promissory  note  and  obtained  judgment.    Later 

tiEenicott  v,  Wayne  County  (1873)    Fed.  Gas.  No.  3,537;  Eubanks  v.  Lever- 

16  WaU.  452,  21  L.  ed.  319;  Carpenter  idge  (1877)  Fed.  Gas.  No.  4,544;  Fox  v, 
9.  Longan  (1873)  16  WalL  271,  21  L.  ed.  Blossom  (1879)  Fed.  Cas.  No.  5,008; 
313;  Sawyer  v.  Prickett  (1873)  19  Wall.  Reeves  v,  Vinacke  (1881)  Fed.  Cas.  No. 
146,  22  L.  ed.  105.  11,663;  Sparks  v.  Pico  (1859)  Fed.  Cas. 

As  to  conditions  under  which  a  plea  No.  13,211. 
of  failure  of  consideration  will  or  will       But  it  has  been  held  that  the  fact 
not  defeat  a  mortgage,  see  Bush  v.  Mar-  that  a  judgment  obtained  in  a  court  of 
shall  (1848)  6  How.  284,  12  L.  ed.  440;   law  on  the  note  secured  by  a  mortgage 
Orchard  p.  Hughes   (1864)   1  Wall.  73,  is    barred,    does    not    necessarily    take 

17  L.  ed.  560.  away  the  right  of  a  trustee  under  a 
•tMoline  Plow  Co.  v,  Webb   (1891)    deed  of  trust  to  execute  the  power  of 

141  U.  8.  616,  35  L.  ed.  879,  12  Sup.  Ct.  sale  contained  in  the  same.     See  Bank 

100;  Union  Bank  r.  Stafford  (1851)  12  of    Metropolis    v.    Guttschlick     (1840) 

How.  327,  13  L.  ed.  1008;  New  Orleans  14  Pet.  19,  10  L.  ed.  335. 

Canal  etc  Co.  v.   Stafford    (1851)    12       ss  Sanger  v.  Nightingale   (1887)    122 

How.  843,  13  L.  ed.  1015;  Foster  v.  Jett  U.  S.  176,  184,  30  L.  ed.  1105,  1106,  7 

(C.  C    A.;  1806)   20  C.  C.  A.  670,  74  Sup.  Ct.  1109;  Allen  v.  Smith    (1889) 

Fed.  678;  Brown  v.  Grove    (C.  C.  A.;  129  U.  S.  465,  32  L.  ed.  732,  9  Sup.  Ct. 

1807)    25  C.   C.   A.  644,   80   Fed.   564;  3.38. 

Cleveland  Ins.  Co.  v.  Reed  (1857)  Fed.       84  Blair  v.  Silver  Peak  Mines  (1898) 

Cas.  No.  2,880;  Daggs  v.  Ewell  (1879)  84  Fed.  737. 
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he  filed  «  bill  to  forecloee,  joining  O  W.  E.  fts  a  defendant.  Wben  this  suit  mi 
brought,  the  time  for  the  barring  of  the  original  debt  had  passed.  This  defense 
was  of  course  not  available  to  A.^  the  mortgagor,  because  he  had  been  sued  on  the 
note  within  the  period  of  limitation.  G.  W.  E.,  however,  insisted  that  he  was  not 
a  party  to  that  action  and  urged  that  the  debt  ought  to  be  considered  as  being 
barred  so  far  as  he  was  concerned  and  as  regards  the  property  to  which  he  had 
acquired  title.  This  was  held  untenable.  Said  the  eonrt:  ''The  present  soit  it 
not  to  recover  the  debt,  nor  is  it  a  suit  against  (3eo.  W.  Ewell.  He  is  a  party 
defendant,  because  he  has  an  interest  by  a  subsequent  cottve3^nce  in  the  lands 
sought  to  be  sold  under  the  mortgage.  He  has  an  equity  of  redemption,  whidi 
entitles  him  to  prevent  a  foreclosure  and  sale  by  paynent  of  the  mortgaga  debt; 
but  the  debt  he  has  to  pay  is  not  his  own.** 

§  2848.  Defense  of  lachet. 

Laches  sufficient  in  equity  to  bar  the  right  to  relief  is  a  good 
defense  to  a  suit  to  foreclose  a  morlgage.^^  In  determining  what 
delaj  is  sufficient  to  constitute  laches  the  courts  will  consider  the 
analogy  of  the  statute  of  limitations.  Laches  cannot  be  imputed 
where  the  cause  of  action  is  not  yet  barred  by  the  statute.^ 

§  2850.  Presnmptioa  of  Payment  from  lapse  of  Time. 

After  twenty  years  there  is  a  presumption  that  the  mortgage  debt  is 
discharged,  and  a  suit  to  foreclose  the  mortgage  cannot  then  be  main- 
tained in  the  absence  of  proof  rebutting  this  presumption.'^  The 
circimistance  that  the  mortgagee  has  been  in  possession  during  this 
period  of  twenty  years,**  or  that  a  suit  to  foreclose  has  been  brought, 
or  that  the  mortgagee  or  his  heirs  have  continuously  resided  out  of 
the  state,  is  sufficient  to  prevent  such  presumption  of  discharge  from 
arising.** 

§  2861.  Defense  of  Fraud. 

Fraud  or  breach  of  trust  in  the  transaction  out  of  which  the  debt 
or  mortgage  grew  is  available  as  a  defense  to  a  foreclosure  suit,*^  but 
evidence  of  fraud  or  duress  must  be  clear  and  convincing  in  order  to 

« 8  Washington  c.  Opie  (1892)  146  U.  «•  Brobst  r.  Brock    (1871)    10  Wall. 

B.  214,  36  L.  ed.  680,  12  Sup.  Ct.  822,  619,  19  L.  ed,  1002, 

rei?er«m^  Opie  v.  Castleman    (1887)    32  >»  Kibbe  v.  Thompson  <ia7S)  6  Biis. 

?.     /?iL\  ^?]?n>«>n  V,  Chicago  etc.  R.  226,  Fed.  Cas.  No.  7,764;  Kibbe  v.  Duna 

Co.  (1902)  117  Fed.  629.  (1873)  6  Biss.  2S3,  Fed.  Gas.  No.  7,761 

"  Cross  r.  Allen  (1801)  141  IT.  S.  628,  »•  Weawr  r.  Field   (1886)   114  U.  S. 

Allpi"  «  n?!^'  ^?^  ^'"P-  ^-  ^^  afflrming  244,  29  L.  ed.  143,  6  Sup.  Ct  844,  a^rm- 

l^Hn.SJ?'"''*^  y^«)  28  Fed.  346.  ing   (1883)    10  FM.  82. 
WhLW^   A%   Edwards     (1824)     9 

Kussell  (1869)  Fed.  Cas.  No.  18,116. 
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impeach  a  deed  duly  signed  and  acknowledged.^^  In  defense  of  a 
suit  to  foreclose  a  mortgage  given  by  the  vendee  of  a  particular  piece 
of  land,  the  vendee  may  set  up  a  fraud  perpetrated  upon  him  in  the 
transaction  out  of  which  the  mortgage  grew,  though  the  fraud  per- 
tains more  partioularly  to  the  sale  to  him  of  another  lot  on  whidi  a 
separate  mortgage  was  given  by  him.*^^ 

An  alleged  fraud  in  the  sale  of  land  is  not  a  good  defense  to  a 
foreclosure  suit  on  the  mortgage  for  the  purchase  money  where  the 
vendee,  having  knowledge  of  the  alleged  fraud,  fails  to  attempt  to 
avoid  the  transaction  but  on  the  contrary  asserts  rights  imder  it.^' 

§  2852.  Defense  of  Innocent  Pnrohase. 

Though  as  a  general  rule  the  purchaser  of  securities  in  the  open 
market  is  deemed  to  be  a  bona  fide  holder,  nevertheless  when  the 
mortgage  or  deed  of  trust  has  been  found  to  be  without  considera- 
tion, the  burden  rests  on  the  holder  to  show  that  he  was  an  innocent 
purchaser  for  value.®* 

§  2868.  Sundry  Defenses. 

Usury  between  the  original  parties  to  a  loan  for  which  a  mortgage 
is  given  as  security  is  not  available  as  a  defense  to  one  who  has  bought 
the  equity  of  redemption  and  against  whom  foreclosure  proceedings 
are  instituted.®*^ 

Where  the  debt  secured  by  a  mortgage  is  justly  due,  it  is  no  defense 
to  the  foreclosure  suit  that  the  mortgage  was  animated  by  hostility  or 
other  improper  motive.®* 

It  is  no  defense  to  a  foreclosure  suit  that  the  trustee  has  sold  the 
property  under  the  power  of  sale  where  it  appears  that  such  sale  was 
not  valid,  for  lack  of  a  sufficient  memorandum  under  the  statute  of 
frauds.®^ 

ti  Korthwestem  Mat.  L.  Ins.  Co.  v.  predicated   on   the  right  of  rescission. 

Nelson  (1S81)   103  U.  S.  544,  26  L.  ed.  and  hence  delay  on  the  part  of  such 

436.  'purchaser    in    asserting    tne    right    to 

tsffldcB  V.  Jennings    (1880)    4  Fed.  rescind    does    not    affect    the    defense. 

866.  Green  v.  Turner    (C.  G.  A.;   1898)    86 

•t  Wright  V.  Phipps   (1808)   90  Fed.  Fed.  837,  30  C.  C.  A.  427. 

566.  *^  McVicar  Realty  Trust  Co.  v.  Union 

A  vendee  of  mortgaged  premises  who  Ry.  Power  etc.  Co.  (1906)  136  Fed.  678. 

aflvomes  to  pay  the  mortgage  debt,  may,  95  De    Wolf    v,    Johnson    (1825)     10 

on  being  sued  by  the  mortgagee  on  such  Wheat.  367,  6  L.  ed.  343. 

assumption   of  the   indebtedness,   show  9«Dickerman  v.  Northern  Trust  Co. 

that  the  transaction  by  which  he  bought  (1900)  176  U.  S.  190,  44  L.  ed.  423. 

the  land  and  assumed  the  mortgage  was  »7  Cook  v,  Hilliard  (1881)  9  Fed.  4. 
induced  by  fraud.    Such  defense  is  not 
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Failure  to  present  a  note,  secured  by  mortgage,  at  the  bask 
it  is  made  payable  is  no  defense  to  a  suit  to  foreclose  the  mortp^ 
where  the  parties  to  the  note  expressly  waive  presentment  for  pay- 
ment** 

In  a  suit  to  foreclose  a  mortgage  on  corporate  property  the  answer 
admitted  that  the  company  by  its  officers  executed  the  mortgage  in 
question  to  secure  the  bonds  made  and  delivered  by  them.  It  was  held 
that  this  admission  precluded  the  defense  that  the  officers  in  question 
had  no  authority  to  execute  the  mortgage.** 

ts  Bar  V.  TfttmB  (C.  C.  A.;  IMS)  7t       »  PiudL  v.  FkimioQiit  Gold  etc  Ifia- 
Fad.  ni,  IS  a  C.  a.  464;  Tatom  v.  Ray  ing  Co.  (1884)  112  U.  a  288,  28  L  id. 
(1805)    SO    Fed.    682.      (Rule   appUed  684. 
where  it  appeared  that  tiie  debtor  had 
no  fluids  in  the  bank  of  payment  when 
the  note  matured.) 
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I  2889.  When  Deflciency  Recoverable  in  Separate  Legal  AcUon. 

2800.  Who  Entitled  to  Deficiency  Decree. 

2891.  Againat  Whom  Deficiency  Decree  May  Be  Reoorered. 
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Foreclosure  Decree  and  Proceedings  Incident  to  Sale. 

§  2864.  Method  of  Foreoloiiire^-Strict  Foreolonure. 

The  equity  courts  of  the  United  States  undoubtedly  have  the  po\ver 
to  effect  a  strict  foreclosure  in  accordance  with  the  practice  of  the 
English  chancery  without  any  sale  of  the  mortgaged  property;  and 
this  method  of  foreclosure  may  be  adopted,  under  proper  conditions, 
by  the  federal  courts  in  states  where  strict  foreclosures  are  allowable 
under  the  laws  of  the  state.^  But  where  a  state  statute  prohibits  resort 
to  the  proceeding  of  strict  foreclosure  and  requires  that  the  remedy 
shall  be  by  foreclosure  sale  in  all  cases,  the  federal  court  will  not 
grant  a  strict  foreclosure,  as  such  a  state  statute  confers  a  right  that 
ought  not  to  be  impaired  in  the  federal  courts.  Where  a  strict  fore- 
closure is  allowed,  the  proceeding  must  be  in  conformity  with  the 
usage  of  the  courts  of  chancery  in  such  cases.  One  requisite  of  such  a 
foreclosure  is  that  the  amount  of  the  mortgage  debt  should  be  ascer- 
tained and  that  the  mortgagor  should  be  allowed  a  specific  time  within 
which  to  pay  the  debt  and  redeem  from  the  mortgage  before  the  time 
is  reached  when  the  title  of  the  mortgagee  becomes  absolute  under  the 
decree.  This  period  is  dependent  on  the  discretion  of  the  court,  but 
by  conventional  usage  six  months  is  commonly  allowed.  The  period 
and  terms  of  such  redemption  are  fixed  by  the  primary  decree,  and  the 
period  may  be  extended  from  time  to  time  and  the  conditions  changed 
as  the  discretion  of  the  chancellor  sees  fit  to  order.  A  decree  of  strict 
foreclosure  which  does  not  find  the  amount  due  and  which  allows  no 
time  for  the  payment  of  the  debt  and  the  redemption  of  the  property, 
and  which  is  final  and  conclusive  in  the  first  instance,  cannot  be  sus- 
tained in  the  absence  of  a  special  law  authorizing  it.^ 

1  For  a  statement  of  the  conditions  foreclosure    is    adopted,    see    2    Jones 
under    which    a    strict    forecloHiire    is   Mortff.  (4th  ed.)  Iff  1638-1570. 
proper  and  permissible  In  the  various       » Clark   r.   Reybum    (1868)    8  WalL 
states,  and   for  a  general  view  of  th^  318,  322»  10  L.  ed.  354.  j 

practice  in  cases  where  this  method  ol 
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§  2886.  Same— Foredomiro  Sale. 

By  far  the  most  common  method  of  foreclosure  used  in  the  federal 
courts,  as  well  as  in  courts  of  the  states,  is  that  which  proceeds  by 
a  sale  of  the  property.'  This  proceeding  is  in  reality  rather  a  substi- 
tute for  a  foreclosure  than  a  foreclosure  proceeding  in  the  proper 
sense.  A  court  of  equity  has  jurisdiction  to  order  a  sale  independently 
of  statutory  provisions,  and  it  can  make  an  order  for  a  sale  in  a  case 
where  a  strict  foreclosure  is  specially  prayed  for,  if  the  court  sees  fit 
not  to  grant  the  decree  of  strict  foreclosure.* 

§  28S6.  Decree  of  Sale— Order  Nisi. 

Where  the  plaintiff  in  a  foreclosure  suit  appears  to  be  entitled  to 
a  foreclosure,  and  a  sale  is  ordered  for  the  purpose  of  carrying  the 
same  into  effect,  the  decree  will,  in  the  first  instance,  be  drawn  so  as  to 
allow  the  debtor  or  other  interested  person  to  come  in  and  pay  the 
amount  due,  thereby  stopping  the  sale,  and  either  putting  the  fore- 
closure proceedings  to  an  end  or  postponing  them.  This  decree  is 
ordinarily  put  into  the  form  of  an  order  nisi.  This  order  allows  a 
reasonable  time  for  the  payment  of  the  indebtedness  upon  which  the 
right  to  foreclose  is  based.^  If  the  right  to  foreclose  is  based  upon 
default  of  the  whole  debt  or  the  whole  can  be  treated  as  due,  and  the 
order  nisi  is  complied  with,  the  whole  proceedings  are  thereby  con- 
cluded, and  the  bill  will  be  dismissed ;  but  if  the  right  to  foreclose  is 
based  upon  default  in  the  payment  of  interest  only  or  of  one  or  more 
instalments,  and  the  whole  debt  cannot  be  treated  as  due,  compliance 
with  the  order  nisi  merely  entitles  the  debtor  to  a  suspension  of  the 
proceedings  until  another  default  occurs.®  The  decree  of  sale  nisi  is 
preliminary  in  its  nature  and  requires  a  further  order  of  court  to  com- 
plete if 

§  8857.  Asoertaimnent  of  Indebtedness,  Costs,  and  Expenses. 

It  is  not  an  essential  prerequisite  to  the  making  of  a  decree  of  sale 
nisi  that  all  the  costs  and  expenses  incident  to  the  foreclosure  be  ascer- 

sSee,  generally,  3  Pom.  Eq.  Jur.  (3d  •Fanners'  Loan  etc.  Go.  v.  Chicago 

ad.)   S  1228;  2  Jones,  Mortg.   (4th  ed.)  etc.  R.  Co.  (1886)  27  Fed.  146. 

If  1571-1573.  '^  Howell    v.    Western    Railroad    Co. 

4  Sage  V.  Central  R.  Co.    (1878)    99  (1876)    94  U.   S.   463,  24   L.   ed.   254. 

U.  S.  334,  342,  25  L.  ed.  394,  396.  Compare  Chicago  etc.  R.  Co.  v,  Fosdick 

BToler  9.  East  Tennessee  etc.  R.  Co.  (1882)  106  U.  S.  47,  27  L.  ed.  47, 
(1894)  07  Fed.  168, 181 ;  Merrill  v.  Daw- 
son (1846)  Hempat.  563,  Fed.  Cas.  No, 
9,469. 
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tainedy  nor  that  all  the  disputed  claims  between  the  parties  or  urged 
by  interveners  should  be  precisely  adjusted.^  All  that  is  necessary  is 
that  there  should  be  declared  the  f act,  nature^  and  extent  of  the  default 
that  justified  the  filing  of  the  bill  and  the  amount  due  on  acooimt 
thereof,  which  is  required  to  be  paid  in  the  reasonable  limited  time.' 
The  ascertainment  of  the  details  as  to  costs  and  expenses  and  the 
determination  of  the  priorities  of  liens  and  other  conflicting  claims 
may  properly  be  left  to  be  settled  by  a  subsequent  decree.*  •  Any 
person  entitled  to  redeem  may,  at  any  time  before  the  sale  is  accom- 
plished, ask  the  court  to  determine  the  exact  amount  necessary  to  be 
paid  in  order  to  prevent  the  sale  and  redeem  the  property.*  * 

§  2868.  Ihturity  of  Debt  as  Affecting  Decree  of  Sale. 

In  the  conduct  of  foreclosure  proceedings  and  in  the  ordering  of  the 
sale  thereunder,  it  is  often  necessary  to  consider  whether  the  whole 
or  only  a  part  of  the  mortgage  debt  is  due.  In  the  common  case  the 
whole  debt  is  either  in  fact  already  due,  or  a  provision  will  be  found 
in  the  mortgage  authorizing  the  trustee  or  creditor  to  treat  the  whole 
debt  as  being  due  upon  default  in  the  payment  of  any  instalment  of  it 
or  in  default  in  the  payment  of  interest  Where  the  whole  debt  is 
due  or  can  be  treated  as  due,  the  sale  will  of  course  include  all  of  the 
property  covered  by  the  mortgage.  It  sometimes  happens,  however, 
that  the  mortgage  or  deed  of  trust  authorizes  foreclosure  proceedings 
upon  default  in  the  payment  of  an  instalment  of  the  principal  or 
interest,  without  accelerating  the  maturity  of  the  whole  debt  Where 
this  is  the  case,  a  question  arises  whether  the  court  should  order  a  sale 
of  the  whole  property  covered  by  the  mortgage  or  a  sale  of  only  so 
much  of  it  as  is  necessary  to  satisfy  the  part  of  the  debt  that  is  already 
due  and  unpaid.  In  this  connection  it  is  to  be  borne  in  mind  that  the 
mortgage  is  a  single  indivisible  contract,  and  any  foreclosure  proceed- 
ing based  on  it  will,  if  pushed  to  a  conclusion,  foreclose  all  the  rights 
covered  by  the  mortgage ;  and  this  is  tnie  whether  the  foreclosure  is 
based  upon  default  as  to  part  of  the  debt,  or  as  to  interest  alone,  or 
upon  default  as  to  the  whole  of  the  debt.  In  every  case  the  single  pro- 
ceeding, when  finally  concluded  and  dismissed,  will  exhaust  the  mort- 
gage and  destroy  the  possibility  of  any  future  action  being  brought 

sQrape  Creek  Coal  Co.  v.  Farmers*  lo  First  Nat  Bank  v.  Shedd  (1887) 
Loan  etc.  Co.  (C.  C.  A.;  1894)  63  Fed.  121  U.  S.  74,  30  L.  ed.  877,  7  Sup.  Ct 
891,  12  C.  C.  A.  350.  807. 

»  Alabama  etc.  Co.  v.  Robinson  (C.  C.  ^^  Merrill  r.  Dawson  (1848)  Hempet 
A.;  1896)  72  Fed.  JOS,  19  C.  C.  A.  162,   563,  Fed.  Cas,  No.  9,469, 
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upon  it.^  Buty  on  the  other  hand,  it  is  obvious  that  where  only  a 
part  of  the  debt  or  interest  is  in  default,  the  decree  of  the  court  can 
be  rendered  only  in  respect  to  the  amount  actually  due  and  unpaid.^^ 
If  only  the  interest  or  some  of  the  instalments  of  the  principal  have 
matured,  it  is  erroneous  for  the  court  to  give  a  decree  upon  the  unma- 
tured portion  as  if  it  were  due,  and  the  sale  must  be  predicated  only 
on  so  much  as  can  be  decreed  to  be  already  due,^^ 

§  28S9.  Same— Sale  to  Satisfy  Part  of  Debt 

But  notwithstanding  the  considerations  stated  above,  it  is  often  pos- 
sible for  the  court  so  to  order  the  proceedings  in  the  cause  as  to  enable 
it  to  give  effect  to  the  substantial  equities  of  the  respective  parties, 
without  doing  violence  to  the  rights  of  either.  For  instance,  if  the 
property  can  be  sold  in  parcels,  or  if  it  is  of  such  nature  that  part  can 
be  easily  separated,  the  sale  of  only  so  much  will  be  ordered  as  is 
necessary  to  satisfy  the  part  of  the  debt  or  interest  already  due 
and  unpaid.  In  such  case  the  court  retains  jurisdiction  over  the 
cause  and  over  the  property,  and  may,  from  time  to  time,  order  the 
sale  of  more,  as  may  be  necessary  to  satisfy  the  several  instalments 
as  they  mature,  or  to  pay  the  interest  as  it  falls  due.**  It  is  well 
settled  that  in  the  exercise  of  its  equitable  power  to  mould  its  decree 
of  sale  to  suit  the  exigencies  of  each  case,  the  court  may  order 
a  sale  to  satisfy  such  part  of  the  mortgage  debt  as  is  ^actually  due,  at 
the  same  time  preserving  the  lien  of  the  mortgage  unimpaired  on  the 
property  so  far  as  the  unmatured  portion  of  the  debt  is  concerned.** 
In  such  case  the  cause  is  retained  for  further  proceedings  and  direc- 
tions until  the  mortgage  debt  matures, 

§  8860.  Ptaotioe  Where  Property  Hot  DivitiUe. 

The  procedure  indicated  above  is,  however,  practicable  only  in  those 
situations  where  the  mortgaged  property  can  be  sold  in  parcels  with- 
out detriment  to  it,  and  without  unnecessary  impairment  of  its  value. 
If  the  property  is  not  susceptible  of  being  so  separated  and  sold  in 
parcels  witiiout  injury  to  the  whole,  it  will  be  sold  as  an  entirety.    In 

itHowen  V.  Railroad  Co.  (1876)  94       "Union  Trust  Co.  v.  St.  Louis  etc 
U.  &  466,  24  L.  ed.  256;  Chicago  etc  R.  Co.  (1878)  Fed.  Cas.  No.  14,403. 
K.  Co.  v.  Fosdick  (1882)   106  U.  S.  47,       i«  Farmers'  Loan  etc.  Co.  v.  Oregon 
27  L.  ed.  47;  Grape  Creek  etc.  Co.  v.  etc.  R.  CTo.  (1885)  24  Fed.  407. 
Farmers'  Loan  etc.  C^.  (C.  C.  A.$  1894)       "  Pennsylvania  R.  Co.  v.  Allegheny 
63  Fed.  895,  12  C.  C.  A.  360.  Val,  R.  Co,  (1891)  48  Fed.  138^ 

It  Union  Trust  Co.  v.  St,  Louis  ete. 
R,  Co.  (1878)  5  Dill  I, 
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such  case  the  lien  of  the  mortgage  is  entirely  exhansted  and  the  whole 
property  is  converted  into  a  fund  which  will  he  applied  to  the  pay- 
ment of  the  part  of  the  debt  already  due,  and  any  balance  will  be 
held  by  the  court  as  a  security  for  the  portion  of  the  debt  not  yet 
due ;  or  it  may  in  the  discretion  of  the  court  be  actually  applied  to 
the  undue  debt,  just  allowance  being  made  in  respect  to  interest  not 
yet  due.*^ 

1.  Black  V.  Reno  (1S94)  SO  Ftod.  W,  SSls  III  vegard  to  tlie  character  of  the 
decree  to  be  entered  where  the  creditor  proceeds  to  forecloee  upon  default  as  to 
the  flrat  of  a  Mriea  of  notaa  or  npon  default  aa  to  one  instalment  of  a  debt,  the 
court  said:  **  A  decree  of  foreclosure  will  go  for  the  amount  of  the  debt  due,  and 
a  sale  will  be  decreed  of  so  much  of  the  mortgsged  premises  as  will  be  sufficient 
to  satisfj  the  amount  due,  and  the  decree  will  stand  as  a  security  for  the  remain- 
ing instalments  as  they  become  due;  but,  If  the  property  be  not  susceptible  of 
division  into  parcels  without  Injury  to  the  whole,  it  may  be  sold  as  an  entirety, 
and  any  surplus  realised  beyond  a  sum  requisite  to  satisfy  the  debt  due  will  be 
returned  into  courts  subject  to  application  by  the  chancellor.  In  such  case,  in  the 
conservation  of  the  best  interests  of  all  concerned  in  the  fund,  the  chancellor  will 
at  once  direct  its  application  to  the  liquidation  of  the  deferred  instalments,  with 
such  rebate  of  interest  thereon  as  may  be  just  and  equitable."  A  reference  can, 
of  course,  be  ordered  to  ascertaia  whether  the  property  covered  by  the  mortgage 
may  properly  be  sold  piecemeal  or  must  be  sold  as  a  whole. 

2.  Howell  V.  W€9tem  R.  Co.  (1S76)  04  U.  S.  463,  24  L.  ed.  254:  In  a  suit  to 
foreclose  a  railroiul  mortgage  given  to  secure  bonds  and  coupons  it  appeared  that 
the  principal  would  not  mature,  and  that  consequently  there  could  be  no  default 
by  reason  of  the  nonpayment  of  the  principal,  for  thirty  years;  but  there  had 
been  default  as  regards  the  interest  coupons,  and  the  mortgage  authorised  a  sale 
for  the  nonpayment  of  these.  It  was  held  that  the  provision  authorizing  a  fonn 
closure  for  default  in  the  payment  of  the  coupons  waa  valid;  and  as  there  could 
be  but  one  decree  of  foreclosure  of  the  same  mortgage  on  the  same  property  the 
court  proceeded  in  this  wise:  The  amount  due  on  the  unpaid  coupons  was  directed 
to  be  ascertained  and  a  decree  of  sale  ntsi  was  directed  to  be  entered  giving  the 
company  a  reasonable  time  to  pay  the  coupons.  If  they  should  not  be  paid  within 
the  period  so  fixed,  the  court  indicated  that  an  absolute  order  of  sale  would  there- 
upon be  entered.  Such  sale,  it  was  said,  would  embrace  and  foreclose  all  rights 
subordinate  to  (i.  e.  covered  by)  the  mortgage,  and  the  prooeeda  would  be  required 
to  be  brought  into  court.  This  fund,  it  was  indicated,  would  represent  the  security 
of  the  mortgage  creditors  both  as  to  the  interest  coupons  and  the  unmatured  prin- 
cipal ;  and  the  court  would  then  be  required  to  provide  for  the  preservation  of  the 
security  as  to  the  principal  as  well  as  to  satisfy  the  unpaid  coupons.  All  holders 
of  junior  incumbrances  who  are  made  parties  to  such  a  suit  are  foreclosed  of  the 
right  of  redemption,  as  well  as  the  mortgagor.it 

17  Central  R.  Co.  v.  Central  Trust  Go.  Justified,  see  Shepherd  o.  Pepper  (1800) 

nOOD)  133  U.  S.  88,  S3  L.  ed.  661.  133  U.  8.  026,  83  L.  ed.  706,  10  Supw  Ct 

As  illustrating  the  conditions  under  438. 

which  a  sale,  as  an  entirety,  of  property  i>  See  Simmons  v.  Burlington  etc.  IL 

covered  by  different  mortgages  ma^  be  Co.  (1806)  160  U,  &  878,  40  l^,  td.  19Qt 
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§  SSIL  ftufeie-'-flale  df  Bailroad  Property. 

Bailroad  properties  covered  by  a  mortgage  are  nearly  always  sold 
as  a  whole^  it  being  considered  that  property  of  this  nature  cannot 
easily  or  advantageously  be  severed  into  parcels  and  sold  at  successive 
intervals.  This  rule  has  been  followed  even  in  a  case  where  there  were 
three  separate  first  mortgages  on  three  different  divisions  of  the  road, 
each  mortgage  being  also  a  second  mortgage  on  the  other  divisions.  ^^ 
But  a  sale  of  railroad  property  will  not  be  ordered  as  an  entirety 
where  ditfereht  branches  of  the  property  are  subject  to  different  mort- 
gages held  by  parties  with  conflicting  interests.^^ 

§  SMt.  (hit  Arte  bott  inemiibranees* 

In  6  foreclosure  suit  brought  by  A  junior  incumbrancer,  the  court 
may  in  its  disciretlon  sell  the  property  free  from  all  liens,  if  the 
first  inoKga^  id  made  a  party.  Ih  such  case  the  lien  of  the  latter  is 
transferred  to  the  proceeds  And  must  be  satisfied  first.^* 

§  2868.  TTpset  Price. 

In  n[iaking  the  order  for  the  sale  of  mortgaged  property  an  upset 
price  will  usually  be  named.  This  should  be  large  enough  to  cover  all 
obligations  prior  to  the  mortgage  debt,  such  as  costs  and  allowances 
made  by  the  court  in  the  foreclosure  proceedings,  and  all  receivers' 
certificates.^^  In  fixing  the  upset  price,  the  court  can  also  make  allow- 
ance for  a  reasonable  profit  to  be  made  by  the  purchaser.^'  Where  an 
upset  price  is  named,  and  a  bid  is  obtained  for  the  property  at  that 
price,  or  more,  the  court  will  usually  cenfinn  the  sale }  but  if  no  upset 
price  has  been  named,  the  court  has  authority  to  refuse  confirmation, 
if  the  bid  should  appear  to  be  insu&cient.^^ 

§  2861.  AlloWliig  Trtittee  lo  fiU  at  Poireoioinre  Sale. 

Ordinarily  a  trustee  cannot  be  permitted  to  bid  at  his  own  sale; 
but  where  a  trustee  was  authorized  by  the  terms  of  the  mortgage  to 

19  Low  V.  Blackford  (C.  C.  A.;  189S)  suit  and  ''  free  from  claims  arising  dur- 

87  Fed.  392,  400,  31  C.  C.  A.  16.  ing  the  receiterfthip  arid  prior  thereto," 

s»  Wabash    etc.    R.    Co.    v.    Central  see  First  Nat.  Bank  r.  E wing  (G.  G.  A.; 

Trtiat  0>.  (IBM)  »  F^.  1B8.  1000)  108  Fed.  16S,  43  C;  C.  A.  150. 

li  fiMtn  t^.  walker   (1S62)   14  How.  a  Blair  p.  St.  Louis  etc.  R.  Co.  (1885) 

29,  14  L.  ed.  312;  {Sutherland  v.  Lake  25  Fed.  232. 

Superior  etc  Co.  (1874)  Fed.  Cas.  No.  ts  central  Trust  Co.  v.  Washington 

19,041  Couiity  R.  Co.  (1903)  124  Fed.  818,  819. 

As  id  thi  effedt  of  aa  Ord«r  df  Mtle  24  Central  Trust  Co.  v.  Washington 

fretf  ffOtli  liete  held  by  partite  id  the  -County  R.  Co.  (1908)  124  Fed.  813,  818. 
E^.  Prac.  VoL      —104. 
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buy  the  property  in  at  any  sale  under  the  mortgage,  and  to  hold  the 
same  for  the  benefit  of  the  bondholders,  and  where  he  was  also  author- 
ized, in  the  event  that  he  should  become  a  purchaser  of  the  property, 
to  organize  a  new  company,  and  to  transfer  the  property  to  such  com- 
pany, it  was  held  to  be  proper  for  the  court  to  sanction  this  authority 
on  the  part  of  the  trustee  to  purchase,  or  at  least  to  authorize  him  to 
bid  to  the  extent  of  the  principal  and  interest  of  the  bonds  represented 
by  him.  And  provisions  in  the  decree  looking  to  the  due  carrying  out 
of  the  further  provisions  of  the  trust  were  also  held  to  be  proper.*' 

§  2866.  Kodiflcation  of  Decree  of  Sale. 

The  decree  of  sale  may  be  amended  as  r^ards  the  details  of  the  sale 
after  the  term  at  which  the  original  decree  of  sale  was  entered  is 
past,  as  by  changing  the  time  of  publication,  mode  of  sale,  and  distri- 
bution of  the  proceeds.  So,  likewise,  it  can  be  amended  so  as  to  pro- 
vide that  the  property  shall  be  sold  subject  to  certain  claims  for  the 
payment  of  which  it  was  originally  provided  that  the  purchaser  should 
pay  money  into  the  court.** 

It  is  within  the  discretion  of  the  court  to  allow  a  postponement  of 
the  sale,  but  such  an  order  will  not  be  made  where  the  party  seeking 
the  postponement  appears  to  have  been  lacking  in  diligence  or  fails  to 
show  a  meritorious  ground  for  such  step.  An  application  to  postpone 
has  been  refused  where  it  was  made  only  two  days  before  the  date 
fixed  for  the  sale  and  was  not  aooompanied  by  a  tender  or  offer  to  pay 
the  amount  due.*' 

§  2866.  Constmetion  of  Deorea. 

In  a  foreclosure  suit  where  the  court  has  acquired  jurisdiction  over 
the  property  by  publication  but  not  over  the  person  of  the  mortgagee, 
a  decree  running  to  the  effect  that  the  plaintiff  have  and  recover  of  and 
from  the  defendant  "  out  of  the  mortgaged  premises  *'  the  sum  found 
to  be  due,  will  be  construed  as  a  decree  in  rem  against  the  property 
for  that  amount,  ut  res  valeat^^ 

§  2867.  Confirmation  of  Sale. 

The  question  of  the  propriety  of  confirming  a  judicial  sale  may 
be  determined  on  a  motion  supported  by  ex  parte  affidavits,  and  this 

SB  Sage  V.  Cent.  R.  R.  Co.  (1878)  90  srDanean   v.   Atlantic    etc.    R.    Co. 

V,  S.  334,  25  L.  ed.  31)4.  (1880)  88  Fed.  840,  4  Hughes  125. 

'•Turner  v.  Indianapolis  etc.  R.  Co.  » Palmer   v,  McCormidc    (1886)    2B 

(1878)  Fed.  Cas.  No.  14^50.  Fed.  541. 
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is  the  appropriate  practice  where  the  situation  requires  prompt  action 
on  the  part  of  the  court** 

An  objection  to  the  validity  of  the  original  decree  of  sale  in  a 
foreclosure  suit  is  not  available  when  the  sale  comes  up  for  confirma- 
tion.»® 

§  2868.  Setting  Aside  for  Inadequacy  of  Price. 

In  order  to  set  aside  a  sale  in  foreclosure  proceedings  on  account  of 
the  inadequacy  of  the  price,  it  is  not  sufficient  to  show  that  the  prop- 
erty has  realized  less  than  its  full  value.  The  price  must  be  so  inade- 
quate as  to  show  that  the  sale  was  not  the  result  of  fair  dealing  and 
that  the  purchase  was  not  honestly  made.^^ 


§  2869.  Ordering  Besale. 

If  the  purchaser  at  a  foreclosure  sale  fails  to  carry  out  his  contract, 
the  court,  having  in  its  previous  orders  reserved  the  requisite  jurisdic- 
tion, may  order  a  resale.  Resort  to  an  original  bill  is  not  necessary. 
Such  an  order  may  be  made  on  a  rule  to  show  cause.  An  order  of 
resale  is  proper,  for  instance,  where  the  purchaser  refuses  to  pay  part 
of  the  purchase  money  or  any  expense  for  which  he  is  liable.** 

§  2870.  Liability  of  Kaster  for  TTnanthorised  Sale. 

In  a  moirtgage  foreclosure  proceeding  if  the  master,  under  the 
authority  of  the  decree  of  sale,  takes  possession  of  property  not 
embraced  in  the  decree  and  sells  it,  he  is  liable  to  the  o^vner  for  such 
illegal  seizure  in  any  proper  court.** 

§  2871.  Sale  in  Inverse  Order  of  Alienation. 

Where  different  portions  of  the  mortgaged  property  have  been  sold 
at  different  times  to  different  vendees,  subsequent  to  the  execution 
of  the  mortgage,  the  property  will  ordinarily  be  directed  to  be  sold 
at  the  mortgage  sale  in  the  inverse  order  of  alienation ;  and  the  rule 
that  alienated  portions  of  the  mortgaged  premises  must  be  sold  in  the 
inverse  order  of  their  alienation  will  be  enforced  as  a  rule  of  prop- 
it  Savery  «.  Sypher  (1868)  6  Wall.  32  Stuart  v.  Qay  (1888)  127  U.  S. 
1ST,  18  L.  ed.  822.  618,  8  Sup.  Ct.  1279,  33  L.  ed.  191. 

stOentral  Trust  Co.  v.  Peoria  etc  ssperry  v.  Tacoma  MiU  Co.  (C.  C. 
Co.  (C.  C.  A.;  1902)  118  Fed.  30,  56  C.  A.;  1907)  162  Fed.  U6,  119,  81  C.  C,  A, 
C.  A.  S2.  333, 

SI  Tamer  v,  Indianapolis  etc  Jt,  Co, 
(1878)  SBiflB.  380, 
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erty  by  a  federal  ooart  sitting  in  the  jnriadiotion  where  the  rule  itKlf 
is  enforced.'* 

§  8878.  Seeond  Foredonire  Suit 

A  second  foreclosure  bill  brought  by  the  same  party  as  the  first  will 
be  entertained  where  the  first  foreclosure  appears  to  have  been  ren- 
dered ineffectual  by  some  defect  or  mistake  in  the  former  proceedings, 
especially  where  such  error  is  not  chargeable  to  the  plaintiff  therein. 
And  the  failure  of  the  plaintiff  in  the  original  suit  to  file  an  amended 
bill  in  that  suit  upon  discovering  a  defect  curable  by  amendment  does 
not  prevent  him  from  afterwards  maintaining  the  second  foredoBure 
suit.*^ 

The  bill  in  a  second  foreclosure  suit  brought  because  of  the  dis- 
covery of  a  defect  in  the  original  proceedings  should  ask  that  such  pro- 
ceedings be  set  aside  so  far  as  may  be  necessary  to  cure  the  defect  and 
that  from  such  point  the  original  proceedings  be  carried  into  effect. 
Thus,  it  may  be  ordered  that  the  sale  be  set  aside  and  the  original 
order  of  sale  be  carried  into  effect  anew,  if  thereby  the  defect  may  be 
cured.** 

§  2873.  Bight  of  Redemption  after  Sale  Oomplete. 

Where  the  court  of  equity  orders  a  sale  of  the  mortgaged  property, 
according  to  its  customary  practice,  in  order  to  realize  a  fund  from 
which  the  mortgage  debt  may  be  satisfied,  the  sale  is  usually  made 
free  from  the  equity  of  redemption,  and  a  title  is  finally  conferred 
upon  the  purchaser  which  is  indefeasible  as  against  the  mortgagor." 
There  are,  however,  in  some  of  the  states,  local  statutes  securing  to  the 
mortgagor  a  statutory  right  of  redemption  within  a  stated  period  after 
the  sale.  Such  a  statute  creates  a  right  in  favor  of  the  mortgagor 
which  must  be  respected  by  the  federal  courts;  and  in  entering  a 
decree  for  a  foreclosure  sale,  in  a  state  where  such  a  law  exists,  the 
federal  court  will  so  shape  its  decree  as  to  preserve  the  statutory  right 
of  redemption,  even  though,  according  to  the  usual  practice  of  the 

S4  0rvi8  V.  PoweU   (1878)   98  U.  S.  redean  in  ease  of  morteagea  of  realty 

176,  25  L.  ed.  238.  cannot  be  applied  to  mixel  moTi4piigca 

36  Johns  V.  Wilson   (1001)   180  U.  S.  covering  both  personalty  and  leal^,  if 

440,  46  L.  ed.  613,  21  Sup.  Ot.  446.  such  properties  are  coanected  tqaetiier 

s«  Johns  r.  Wilson   (1001)   180  U.  S,  and  used  as  an  indivisible  whole.    Han- 

440,  46  L.  ed.  613,  21  Sup.  CJt.  445.  mock  v.  Loan  &  Trust  Co.   (1881)    105 

S7  Parker  v.  Dacres  (1880)  130  U.  S.  U.  S.  77,  26  L.  ed.  1111;  Ameriean  Loaji 

43,  32  L.  ed.  848.  &  Trust  Co.  r.  Union  Depot  Co.  (1807> 

A   local    statute   giTincr   a    riffht  to  AO  Fed.  3(1 
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tsoxatf  it  is  proper  to  have  the  property  sold  free  from  the  right  of 
redemption  and  to  enter  a  final  decree  barring  the  right.^^  But  if  an 
absolute  sale  is  ordered  and  no  provision  is  made  in  the  decree  pre- 
serving the  statutory  right  of  redemption  after  the  foreclosure  sale, 
such  ri^t  can  neverihelesa  be  exercised  vdthin  the  time  limited  by  the 
state  law/^ 

An  error  in  entering  a  decree  barring  the  right  of  redemption 
where  such  right  is  secured  by  local  statute  is  not  waived  by  reason  of 
the  fact  that  the  party  affected  by  the  decree  does  not  pay  or  tender 
the  sum  necessary  to  redeem  and  does  not  appeal  until  the  time  fixed 
by  statute  for  ledemptiM  baa  expired*^^ 


Application  of  Proceeds, 

§  2874.  Distribution  of  Proceeds  as  Determined  by  Terms  of  Kortgage. 

In  reigard  to  the  distribution  of  the  proceeds  and  surplus  resulting 
frooa  the  sale  of  the  mortgaged  property  in  foreclosure  proceedings, 
the  first  prinoiple  to  be  observed  is  the  order  of  distribution  fixed  by 
the  parties  to  the  contract  itself.  If  the  moortgage  stipulates  for  a  par- 
ticular mode  this  predetermines  the  distribution  of  the  proceeds  and 
fizee  the  rights  of  the  parties  to  the  mortgage  in  r^ard  to  the  same. 
Thus  if  the  mortgage  provides  that  defaulted  interest  coupons  shall 
have  priority  over  the  principal  of  the  bonds  secured  by  the  mort- 
gage, the  decree  directing  the  distribution  of  the  surplus  should  pro- 
vide that  the  same  ahaU  be  first  applied  to  the  coupons;  and  it  is 
erroneous  in  such  case  to  decree  a  pro  rata  payment  of  the  coupons  and 
the  Ixmds.^^  But  a  mere  agreement  on  the  part  of  a  company  to  pay 
a  particular  demand  out  of  the  proceeds  of  the  first  bonds  sold  does 
not  give  that  creditor  a  right  to  have  his  claim  paid  first  when  the 
property  is  foreclosed.** 

ss  Brine  v.  Insurance  Co.  0877)  9aim.Ce.  (1882)  106  U.  S.  1S3,  27  L.  ed. 

U.  8.  627,  24  L.  ed.  8G8 ;  Orvis  v.  PoweU  129,  1  Sup.  Ct.  165. 

(1878)   OB  U.  &   176^  25  L.  ed.  238;  4 1  Cutting  t^.  Tavares  ete.  R.  Ca  (C. 

Swift  0.  Smith   (18S0>    102  U.  S.  442,  C.  A.;  1894)  61  Fed.  150,  9  C.  C.  A.  401. 

28  I#.   ed.   193;   Manufacturing   Co.   v.  Compare   Burke   v.   Short    (C.   C.   A.; 

lleOUook  (1884)  24  Fed.  667;  Jackson  1897)  79  Fed.  6,  24  C.  C.  A*  422. 

&  Sharp  Co.  v.  Burlington  etc.  R.  Co.  As  to  interpretation  to  be  given  terms 

(1887)Sb  Fed.  474;  Hards  r.  Connecticut  of  mortgage  in  r^;ard  to  application  of 

Mvi.  Ifc  Ina.  Co.  (1S7S)   Fed.  Cas.  No.  proceeds  in  the  particular  case,  see  Mc- 

8/>58|  BhsW  v.  Flint   (1879)   9  Biss.  Tighe  v.  KcTStone  Coal  Co.  (C.  C.  A.; 

fO^  Fed.  Cas.  No.  2,168,  note.  1900)  99  Fed.  134,  39  0.  C.  A.  447. 

f*  Barley  v.  Flint  (1879)   Fed.  Cas.  *t  Central  Trust  O.  v.  California  etc 

No.  %168.  Co.  (1901)  110  Fed.  70. 

4SjifoMn  «•  Korthwestem  Mut  Lite 
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The  application  of  the  proceeds  may  be  determined  by  stipulatiaii 
of  the  parties.** 

§  2875.  Statutory  Provisions  Ooreming  Distribution  of  Prooeeds. 

The  order  in  which  the  proceeds  of  a  mortgage  foreclosure  shall 
be  applied  is  also  subject  to  such  valid  statutes  as  may  have  been 
enacted  prior  to  the  making  of  the  mortgage.** 

§  2876.  Claims  Sharing  Equally  in  Proceeds  of  Sale. 

In  the  absence  of  statute  or  controlling  provision  in  the  mortgage 
or  deed  of  trust,  the  rule  that  equality  is  equity  prevails,  and  the  sur- 
plus will  be  equally  distributed  upon  all  of  the  obligations  secured  by 
the  mortgage  or  deed  of  trust  which  arc  actually  due  and  to  satisfy 
which  the  suit  was  brought.  Thus,  if  there  are  several  notes  given  by 
the  same  debtor,  growing  out  of  the  same  transaction,  and  all  are  due 
and  payable,  and  secured  equally  by  a  mortgage,  and  there  is  a  judi- 
cial foreclosure  on  all  the  notes,  the  proceeds  of  the  sale  of  the  mort- 
gaged property,  if  not  sufficient  to  pay  all  the  notes,  should  be  credited 
pro  rata  on  the  several  obligations  secured.  This  rule  applies  with 
special  force  where  third  persons,  such  as  sureties  on  some  of  the 
notes,  are  interested  in  the  distribution.  The  fact  that  one  note 
matures  before  the  other  does  not  entitle  it  to  preference.** 

§  2877.  Same— Interest  Coupons. 

Interest  coupons  are  not  entitled  to  priority  in  the  absence  of 
express  provision  to  that  effect,  and  they  will  ordinarily  be  paid  pro 
rata  with  the  principal.**  The  circumstance  that  coupons  held  by 
some  creditors  have  been  paid  in  full  gives  the  holders  of  other 
coupons  no  right  to  have  theirs  paid  in  full  to  the  prejudice  of  the 
bonds.*  ^ 

§  2878.  Same— Series  of  Bonds  Irr^folarly  Issued. 

If  a  series  of  bonds  is  issued  extending  to  a  greater  number  than 
is  authorized  to  be  issued,  all  of  such  bonds  must  share  equally,  though 

4S Meaning   of   ''gross   proceeds."   as  Moore  (C.  C.  A.;  189S)  85  Fed.  920,29 

used  in  stipulation  concerning  the  appli-  C.  C.  A.  636. 

cation   of   the    proceeds,    see   American       <•  Ketchum  r.  Duncan   (1S78)  96  U. 

Surety  Co.  v,  Worcester  Cycle  Mfg.  Co.  S.  669,  24  L.  ed.  868;  Dunham  v.  Cincin- 

(1002)  114  Fed.  658.  nati  etc.  R.  Co.   (1863)   1  Wail.  254,  17 

4  4  King  V.  Thompson  (C.  C.  A.;  1901)  L.  ed.  584. 
no  Fed.  319,  49  C.  C.  A.  69.  47  McTighe  p.  Keystone  Coal  Co.   (C 

45  Burke  tJ.  Short    (C,  C.  A.;    1897)  C.  A.;   1900)   99  Fed.  134,  39  C.  C.  A. 

79  Fed.  6,  24  C.  C.  A.  422;  Rogers  r.  447.    See,  however  Stevens  v.  New  York 
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■ 

the  bonds  are  serially  numbered.  All  bonds  of  the  series  are  to  be 
treated  as  being  on  the  same  footing.  Those  bearing  numbers  higher 
than  the  number  where  the  series  should  properly  have  ended  are  not 
to  be  treated  as  void.  The  numbering  is  merely  a  mechanical  device  to 
aid  in  identifying  and  registering  the  bonds.^^ 


§  8879.  Distribution  Subject  to  Prior  liens  and  Equities. 

The  maxim  that  equality  is  equity  will  not  be  applied  so  as  to 
defeat  existing  legal  priorities.  Unless  in  exceptional  cases  where  the 
assets  are  of  a  purely  equitable  nature,  distribution  will  be  made  only 
in  conformity  with  legal  liens  and  priorities.^®  All  liens  cleared  away 
by  the  foreclosure  sale  attach  to  the  proceeds  in  the  same  manner  and 
order,  and  with  the  same  effect,  as  they  were  previously  attached  to 
the  property  itself.'*^  A  change  in  the  form  of  an  obligation  does  not 
operate  to  deprive  it  of  a  right  to  preferential  payment.*^^ 

A  preference  attaching  to  a  claim  inheres  in  the  claim  itself  and  is 
not  merely  a  personal  right  of  the  holder  of  the  claim.  Accordingly, 
the  right  of  preference  passes  to  an  assignee  of  the  claim.^^ 

§  8880.  First  Kortgagee's  Bight  of  Priority. 

If  the  first  mortgagee  is  made  a  party  to  foreclosure  proceedings 
brought  by  the  second  mortgagee,  and  the  property  is  sold  for  the 
satisfaction  of  both  mortgages  and  free  from  incumbrances,  the  first 
mortgage  must  first  be  paid  in  full,  then  the  second  mortgage.^^  But 
a  prior  mortgagee  who  is  not  a  party  to  a  foreclosure  suit  brought  by 
a  junior  mortgagee  and  whose  mortgage  still  remains  an  incumbrance 
on  the  property  in  the  hands  of  a  purchaser  at  such  foreclosure  sale  is 
not  entitled  to  have  any  part  of  the  proceeds  of  such  sale  applied  to  his 

etc.  R.  Co.  (1876)  13  Blatchf.  412,  Fed.       ROMarkey  v.  Langley  (1876)  02  U.  S. 
Cas.  No.  13,406.  142,  23  L.  ed.  701. 

4<  Stanton  v,  Alabama  etc.  R.  Ck).  For  a  consideration  of  the  subject  of 
(1875)  2  Woods  623,  Fed.  Cas.  No.  the  disposition  of  the  proceeds  in  receiy- 
IZ^07.  ership  causes,  see  ante,  §f  2736-2771. 

49  Central  Trust  Co.  v.  East  Tenn.  ^i  Appeal  of  Columbus  etc.  R.  Co. 
ete.  IL  Co.  (1806)  60  Fed.  658.  (C.  C.  A.;  1001)   100  Fed.  177,  215,  48 

The  circumstance  that  different  notes  C.  C.  A.  275. 
secured  by  the  same  mortgage  represent  k2  Trust  Co.  v.  Walker  (1883)  107  U. 
claims  of  a  different  character  may  jus-  S.  506,  27  L.  ed.  400,  2  Sup.  Ct.  200; 
tify  the  giving  of  preference  to  some  of  Columbus  etc.  R.  Co.  Appeals  ( C.  C.  A. ; 
the  notes  over  the  others.  Providence  1001)  100  Fed.  107,  48  C.  C.  A.  275. 
Conntv  Sav.  Bank  r.  Frost  (1875)  8  ssMiltenberger  v,  Logansport  etc.  R. 
Ben.  203,  Fed.  Cas.  No.  11,453.  Co.  (1882)  106  U.  S.  286,  27  L.  ed.  117. 
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mortgage.    In  such  ease  the  seoond  mortgagee  is  entitled  to  aU  the 
proceeds  properly  applicable  to  the  mort^^  iadebt^dneaa*^^ 

§  2881.  Poroliat^r  Taldng  Subject  to  SsUting  lien«. 

In  so  far  as  the  purchaser  at  a  forooloaufe  aale  takea  mbjeot  to 
existing  prior  liens  and  incumbrances,  he  is  not  entitled  to  be  exoner- 
ated from  such  charges  bj  having  any  of  the  purchase  price  paid  bj 
him  applied  to  the  extinguishment  of  such  liens.  The  fact  that  the 
existence  of  the  liens  may  have  been  unknown  doea  not  alter  the  case. 
The  maxim  of  caveat  emptor  here  appliea.'' 

I  9882.  When  Preceeda  ApplioeUe  to  Tart  of  BeM  Vet  Y«t  Ihie. 

Where  the  mortgaged  property  is  incapable  of  division  without 
injury  and  for  this  reason  has  to  be  sold  as  an  entirety,  the  proceeds 
may  be  applied  to  the  payment  of  the  whole  debt,  that  which  is  not 
yet  due  as  well  as  that  which  is  overdue.  This  stops  the  interest  and 
extinguishes  the  entire  liability,  provided  enough  is  realized  from  the 
sale  to  accomplish  thia.  And  such  application  may  be  properly  made 
though  the  mortgage  itself  authorizes  the  payment  of  ike  overplus  to 
the  mortgagor.** 

§  2883.  daiioa  of  Suhgrdtoate  UeiOLoldert. 

Creditors  and  inoumbranoere  having  a  lien  on  the  premises  snb^di* 
nate  to  the  mortgage  in  respect  to  which  the  sale  is  made  are  entitled 
to  share  in  the  prooeeds  after  the  prior  liens  are  satisfied.  To  tills  end 
it  is  not  unusual  for  the  court  to  direct  a  referenoe  to  aseertain  the 
persons  who  are  rightly  entitled  to  share  in  the  fund,  in  order  that  a 
proper  distribution  of  the  same  may  be  made ;  '^  and  any  party  to  ihe 
auit  having  such  subordinate  lien  is  entitled  to  a  referenoe  o^l  his  owi^ 
motion.  Also,  one  who  has  an  interest  in  the  property,  but  who  is  not 
an  actual  party  to  the  suit,  may  intervene  on  petition  and  set  up  his 
claim  to  the  proceeds.*^  By  failing  to  intervene  at  the  proper  junc* 
ture  the  rights  of  a  creditor  to  have  his  claim  allowed  out  of  the  fund 
may  be  lost."^ 


B4  Woodworth  v.  Blair  (1884)  112  U.       >t  3  Ftm.  Bq.  Jar.  (8d  ad.)  |  11 
a  8,  28  L.  ed.  616,  5  Sup.  Ct.  6.  «•  Jones  on  Mortg.  (4th  ed.)  laei. 

ss  Terre  Haute  etc.  R.  Co.  v.  Harrisoii       s*  State  Trosi  Co.  e.  Kanaas  Cilf  alak 
(C.  C.  A.;  1888)  96  Fed.  907,  37  C.  C.  R.  Co.  (1903)  12D  I^dd.  898. 
A.  615. 

(•Oleott  9.  Bynum   (1872)   17  WalL 
44,  68,  21  L.  ed.  670.  675. 
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§  8881  Waiver  of  Priority  by  Croditor. 

A  party  entitled  to  the  payment  of  a  particular  daim  out  of  a  fund 
resulting  from  a  foreclosure  sale  loses  his  right  of  priority  pro  tanto 
by  consenting  to  the  payment  from  that  fund  of  other  claims  not  prop- 
erly chargeable  to  it**^ 

§  2886.  Knal  BesidM  Payable  to  Mortgage  Debtor. 

After  all  the  costs  and  expenses  of  the  foreclosure  proceedings  have 
been  paid^  or  provided  for,  and  the  mortgage  debt  satisfied,  and  after 
all  other  legitimate  prior  charges  have  been  ascertained  and  paid  or 
gecured|  any  residue  remaining  in  the  custody  of  the  Court  from  the 
proceeds  of  the  sale  will  be  paid  to  the  mortgagor.^^  But  a  mere 
holder  of  a  general  equity  who  is  not  a  party  to  the  suit  is  not  entitled 
to  have  any  part  of  liie  proceeds  adjudicated  to  him.*' 

Deficiency  Decree. 

§  9880.  Fewer  ef  Oenrt  of  Eqiity  to  OnMi  Secieo  fov  Ilileies^. 

The  practice  of  rendering  a  personal  decree  In  a  foreclosure  suit, 
against  the  mortgage  debtor,  for  any  balance  of  the  mortgage  debt  that 
may  remain  unsatisfied  after  the  proceeds  of  the  sale  have  been  prop- 
erly applied  thereto  is  of  modem  origin.  According  to  the  original 
practice  of  the  English  court  of  ehancery,  the  personal  right  of  action 
against  the  debtor  for  the  recovery  of  the  debt  was  considered  entirely 
distinct  fxQVX  the  right  to  foreclose  in  equity,  or  rather  the  foreclosure 
proceeding  was  considered  to  be  merely  a  cumulative  remedy,  resort  to 
\rhich  did  not  affect  the  right  to  resort  to  the  remedy  at  law.*^  The 
remedy  at  law  being  complete  and,  so  far  as  it  went,  adequate,  there 
seemed  to  be  no  hardship  in  the  refusal  of  the  equity  court  to  enter* 
tain  jurisdiction  for  the  purpose  of  giving  a  personal  deficiency  decree 
enfbreeable  by  execution.  This  notion  was  espeeially  in  harmony 
witli  the  practice  of  strict  foreclosure,  formerly  prevalent,  by  mesne  of 
which  the  mortgagor  obtained  a  decree  barring  the  mortgagee's  right 
of  redemption,  without  a  sale,  thereby  securing  to  himself  a  complete 
title  to  Uie  mortgaged  property.  With  the  changes  that  have  in 
modem  times  supervened  in  the  equitable  conceptions  of  the  respective 

••  Centml  Tnwt  Co,  9.  CiBeiiuwtti  ete«  Fe4.  Caa.  Xo.  6,^;   Omaiky  t?.  Swan 

R.  Co.  (1902)  QBF^.  500.  (1S24)    3   MaaoB   474,    Fed.    Caa.    Na 

•1  a  Pom.  Sq.  Jur.  (Sd  ed.)  I  1228.  10,508.     Compart   Fa»rf«;c   9^   Qopfcim 

«s  fitoe  VoM  9.  Bronaon  (1867)  6  Wall  (1817)  2  Cranch^  G,  Q.  134  fad.  Gaa 

4$Z,  18  li.  ed.  840.  No.  4,614. 

c»Bate^  V.  White  (1814)  2  GalL  152, 
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rights  of  the  parties  to  the  mortgage,  and,  more  particularly,  \rith 
the  extension  of  the  practice  of  ordering  the  sale  of  the  mortgaged 
property  to  satisfy  the  mortgage  debt,  the  inconvenience  and  hardship 
of  remitting  the  creditor  to  his  separate  action  at  law  has  become  more 
obvious.  If  the  mortgagor  is  to  be  granted  the  favor  of  insisting  on 
a  sale  of  the  premises — and  it  is  for  his  benefit  exclusively  that  sudi 
sale  is  mad& — it  is  certainly  proper  that  the  rule  with  regard  to  the 
right  of  the  creditor  to  recover  the  deficiency  in  the  court  of  equity 
after  the  sale  is  made  should  be  reconsidered.  In  strict  foreclosures, 
the  property  itself,  on  becoming  vested  in  the  mortgagee  free  from  the 
equity  of  redemption,  may  well  be  considered  to  be  a  full  satisfaction 
to  the  defendant  But  where  the  debt  is  judicially  ascertftined  and 
the  value  of  the  property  is  lawfully  determined  by  the  sale,  it  seems 
inequitable  to  turn  the  creditor  away  without  a  decree  for  the  defi^- 
ciency.  Accordingly  in  the  course  of  the  last  century  the  American 
courts  have  gotten  away  from  the  earlier  rule  of  English  practice. 
Some  of  the  courts  have  acted  on  the  principle,  very  properly  appli- 
cable here,  that  having  acquired  jurisdiction  for  the  purpose  of  fore- 
closure and  having  judicially  determined  the  amount  of  the  deficiency 
as  a  natural  incident  of  that  proceeding,  the  court  may  rightly  retain 
the  cause  for  the  purpose  of  giving  a  personal  decree  for  the  defi- 
ciency.^^ For  the  most  part,  however,  the  change,  so  far  as  the  state 
courts  are  concerned,  has  been  brought  about  or  aided  by  statutory 
provisions. 


§  2887.  Praotioe  Allowing  Defloienoy  Decree  in  Federal  Courts. 

The  practice  of  flie  supreme  court  of  the  United  States  and  of  the 
various  federal  courts  was  originally  in  conformity  with  the  old  rule ; 
and,  accordingly,  the  right  of  the  mortgagee  to  obtain  a  deficiency 
decree  in  foreclosure  proceedings  was  denied  in  these  courts  even 
where  the  state  law  provided  to  the  contrary.*'  By  a  rule  adopted  in 
1864  the  practice  on  this  point  in  the  federal  courts  was  changed, 
however.** 

Equity  Rule  92:     In  suits  in  equity  for  the  foreclosure  of  mortgages  in  the 
circuit  courts  of  the  United  States,  or  in  any  court  of  the  territories  having  juris- 

t4  Anderson  v.  Pilgram  (1888)  80  S.  «A  bill  to  foreclose  a  vendor's  ex- 

C.  602,  4  L.R.A.  206,  Nolen  v.  Woods  press  lien  is  in  substance  a  bill  to  fore- 

(1883)  12  Lea  616;  Walters  o.  Farmers  close  a  mortgage,  and  the  equity  rule 

Bank  (1881)  76  Va.  12.  giving  the  plaintiff  the  right  to  a  per- 

fisNoonan  v,  Braley    (1862)   2  Black  sonal  decree  for  the  unsatisfied  residue 

490,  17  L.  ed.  278;  (5rchard  r.  Huf^hes  is  applicable  in  such  a  suit.     White  r. 

(1863)  1  Wall.  73,  17  L.  ed.  560.  Ewin?  (C.  (\  A.;  1896)  69  Fed.  451,  16 
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diction  of  the  same,  a  decree  may  be  rendered  for  any  balance  that  may  be  found 
due  to  the  complainant  over  and  above  the  proceeds  of  the  sale  or  sales,  and  execu- 
tion may  issue  for  the  collection  of  the  same,  as  is  provided  in  the  eighth  rule  of 
this  ooort  regulating  the  equity  practice,  where  the  decree  is  solely  for  the  pay- 
ment of  money  J  7 


§  9888.  Defldenoy  Decree  as  Matter  of  Bight. 

Under  this  rule  it  has  been  held  that  the  mortgagee  is  entitled  to  a 
deficiency  decree  as  a  matter  of  rights  and  not  as  of  mere  discretion^ 
such  a  decree  being  ^^  a  necessary  incident  of  a  foreclosure  suit  in 
equity."  •* 

northwestern  Mut.  Life  Ins,  Co,  v.  Keith  (C.  C.  A.;  1806)  77  Fed.  374,  23  C. 
C.  A.  106:  In  reversing  a  decree  of  the  court  below  for  refusing  to  grant  a  decree 
for  a  deficiency,  the  circuit  court  of  appeals  of  the  eighth  circuit  said:  "The 
only  debatable  point  is  whether  the  word  '  may '  as  used  in  the  rule,  is  permissive 
or  mandatory.  Instances  are  very  common  where  the  word  '  may '  is  used  as  a 
synoqym  for  '  shall '  or  *  must.'  The  word  is  usually  construed  as  being  manda- 
tory, rather  than  permissive,  when  a  statute  prescribing  rules  of  procedure  declares 
that  in  a  certain  event  the  court '  may '  act  in  a  certain  way.  To  warrant  a  dif- 
ferent interpretation  in  such  cases,  it  should  clearly  appear  from  other  provisions 
of  the  statute  that  the  exercise  of  the  power  conferred  was  intended  to  be  discre- 
tionary. We  can  perceive  no  good  or  sufficient  reason  why  the  word  'may'  as 
used  in  rule  02,  should  be  regarded  as  conferring  a  discretionary  power,  to  be 
exercised,  or  not,  at  the  will  of  the  chancellor.  It  is  'a  well-known  maxim  that  a 
court  of  equity,  having  acquired  jurisdiction  of  a  case,  will  proceed  to  administer 
full  and  complete  relief,  and  will  not  compel  either  party  to  seek  further  relief 
in  another  forum  if  it  can  avoid  doing  so.  When,  therefore,  in  a  foreclosure  suit 
the  amount  of  the  mortgage  debt  has  been  ascertained  and  adjudicated,  and  a 
sale  of  the  mortgaged  property  has  been  ordered,  made,  and  confirmed,  and  the 
amoont  realized  from  such  sale  is  insufficient  to  pay  the  mortgage  indebtedness, 
no  reason  would  seem  to  exist  whv  the  chancellor  should  be  vested  with  the  dis- 
cretion  to  refuse  to  reflder  a  judgment  for  the  deficiency.  Such  action  on  its  part 
is  not  beneficial  to  either  party,  but  simply  compels  the  complainant  to  resort  to 
a  court  of  law  for  further  relief,  which  might  as  well  be  administered  in  the  fore- 
closure suit."  «» 

A  clause  in  a  deed  of  trust,  prescribing  the  terms  of  sale,  which 
shows  an  expectation  on  the  part  of  the  creditor  that  the  property  will, 

G.  C.  A.  206,  modifying  (1805)  66  Fed.  S.  445,  27  L.  ed.  206,  1  Sup.  Gt.  335: 

2,  13  C.  G.  A.  276.  Shepherd  v.  Pepper    (1800)    133  U.  S. 

<7  In  the  District  of  Golumbia   the  626,  33  L.  ed.  706,  10  Sup.  Gt.  438. 
entering  of  a  deficiency  decree  in  mort-       <8  Shepherd  v.  Pepper  (1800)  133  U.' 

gage  foreclosure  is  authorized  by  stat-  S.  626,  33  L.  ed.  706. 
nte.     The  statute  applies  also  to  pro-       «9  In  Phelps  r.  Loyhed  (1871)  1  Dill, 

ceedi^gs  to  foreclose  a  deed  of  trust  in  512,  Fed.  Cas.  No.  11,077,  Judge  Dillon 

the  nature  of  a  mortgage.     Dodge  v,  had  expressed  the  opinion  «that  equity 

Freedman's  Sav.  ete.  Go.  (1882)  106  U.  rule  02  gives  the  court  a  discretionary 


1660  FKDKRAL  EQUITY  PRACTIOS.         t§§  2880-2891 

if  sold,  bring  at  least  the  amount  of  the  debt  and  ezpensee  does  not 
estop  the  creditor  from  recovering  a  deficiency,  where  the  property  is 
sold  according  to  the  tcrmQ  of  the  deed  and  fails  to  realize  enough  to 
pay  off  the  drf)t.^^ 

§  2889.  When  Deficiency  liMvwaUe  ttt  Stptmtt  Leftl  Aottoiu 

Though  it  thus  appears  that  a  plaintiff  who  seeks  a  personal  decree 
for  a  deficiency  is  entitled  to  have  such  a  decree  in  the  foreclosure 
suit)  and  the  court  has  no  discretion  to  refuse  it,  it  is  nevertheless  true 
that  if,  in  any  foreclosure  proceeding,  a  deficiency  decree  is  not  in 
fact  awarded,  the  plaintiff,  being  entitled  thereto,  may  recover  the 
deficiency  in  an  indepefndent  action  at  lawr  Equity  rule  98  confers 
merely  a  concurrent  jurisdiction  on  the  court  of  equity  as  regards  the 
deficiency,  and  its  jurisdiction  in  this  respect  is  not  exclusive,  How- 
ever^  in  determining  the  question  whether  a  separate  action  at  law  will 
He  in  a  federal  eourt  to  recover  a  deficiency,  some  consideration  must 
be  given  to  the  law  of  the  state  in  reference  to  the  recovery  of  such  a 
deficiency  in  actions  at  law ;  for  in  federal  courts  of  law  the  same 
forms  of  proceeding  are  followed  and  the  same  rights  are  generally 
enforced,  as  in  the  state  courts.  Accordingly  where  a  state  statute 
expressly  provides  that  a  separate  action  at  law  cannot  be  maintained 
to  wcover  a  deficiency,  such  statute  will  be  given  effect  in  the  fed- 
eral court ;  "  and  in  such  states,  the  creditor's  exclusive  remedy  is  to 
obtain  his  deficiency  decree  in  the  foreclosure  suit. 

§  9M0.  Who  Sntitlel  to  Defieieney  Seorse. 

A  deficiency  decree  will  be  granted  in  a  foreclosure  suit  in  favor  of 
any  party  who  has  a  personal  right  of  action  on  the  mortgage  debt 
against  the  defendant  in  the  proceedings.  A  junior  lienholder  may 
recover  a  deficiency  decree,  though  the  property  is  wholly  consumed 
in  paying  off  the  prior  incumbrance.''^ 

§  2891,  Against  Whom  Dafidenogr  Decree  May  Be  Becavered. 

In  a  foreclosure  suit  a  deficiency  decree  may  be  recovered  against 
a  grantee  of  the  mortgagor,  where  sfuch  grantee  has  purchased  the 

auikirity,  and  he  wceor^ngfy  refusecl  to  ti  Wint«n  p.  H«b  Ml«i^g  Ca  (IWI) 

grant   a    deficiency    decree    where    the  57  Fed.  S87. 

^Uintiir  was  gnitty  of  faiehM  thcnigli  the  T3  Hayden   v.   Druiy    flSS^)    3   Fed. 

debt  was  aot  actuaUy  harred.  782;  Jai^oe  9.  lumpier  (ISSS)  M  FM. 

ts8he^nl  p.  Mar  {19»)  115  U.  S.  210. 

aoa^  aa  L.  od.  406,  a  shik  ct  iia. 
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property  and  assumed  the  mortgage  debt^  provided  he  is  a  party  to 
the  foredoBure  prooeedingJ^ 

A  deficiency  in  a  mortgage  debt,  left  unpaid  after  the  f oredoaure 
of  a  mortgage  for  the  purchase  money  of  land,  cannot  be  recovered 
from  one  who^  though  jointly  interested  in  the  purchase  of  the  land, 
was  not  a  party  to  the  purchase  money  note  which  the  mortgage  was 
given  to  aecure.^^ 

In  a  suit  to  foreclose  a  mortgage  against  husband  and  wife,  a 
deficiency  decree  cannot  be  given  against  the  wife^  she  not  being 
personally  liable'  for  the  mortgage  debt  J' 

§  2882.  Jurisdiotion  to  Enter  Personal  Delloienoy  Decree. 

Before  a  personal  deficiency  decree  can  be  entered  in  a  foreclosure 
suit,  the  court  must  have  jurisdiction  of  the  person  of  the  mortgage 
debtor.  Jurisdiction  over  the  property,  secured  by  the  constructive 
service  of  publication,  is  not  enough. ''^  Where  a  deficiency  decree 
cannot  be  entered  for  lack  of  jurisdiction  over  the  person,  the  defi- 
ciency as  ascertained  by  the  court  after  sale  constitutes  an  indebted* 
ness  that  may  be  recovered  in  an  appropriate  independent  action.'^'' 

If  a  personal  right  of  action  against  one  defendant  happens  to  be 
so  associated  with  a  mortgage  foreclosure  suit  against  another  that 
it  is  proper  for  the  oourt  to  entertain  both  causes  of  action  on  one  suit, 
the  proper  decree  may  be  entered  on  both  branches  of  the  case.  In 
other  words,  a  personal  judgment  may  be  rendered  against  a  debtor 
in  an  action  in  which  a  mortgage  executed  by  another  person  is  fore- 
oloeed.^^ 

§  2893.  Jurisdiotion  as  Dependent  on  Equity  of  Foreclosure. 

Equity  rule  92  does  not  authorize  the  rendition  of  a  decree  for  the 
debt  that  is  alleged  to  be  secured,  where  the  equity  on  which  a  fore- 
dofiure  is  sought  wholly  fails.  The  plaintiff  is  here  remitted  to  his 
action  at  law.''* 

The  personal  decree  for  a  deficiency  is  dependent  on  the  decree  of 
foreclosure;  and  upon  a  reversal  of  the  latter  decree,  the  court  may 
also  reverse  the  personal  decree.®® 

vtHaydea  v.  Dmry    (1880)    S  Fed.  7f /n  re  Linforth  (1808)  87  Fed.  38T 

788,  {retm-aed  on  other  ground  (1884)  ^^  In  re  Linforth  (1898)  87  Fed.  880. 

Ill  U.  S.  223,  28  L.  ed.  408) ;  BibmII  v.  t 8  Hilton  r.  Otoe  County  Nat.  Bank 

Bugbee   (1870)   Fad.  Cat.  No.  1,445.  (1886)  26  Fed.  202. 

T 4  Underwood  r.  Patriek   (C.  C.  A.;  ?» Cumberland  ete.  Asa'n  o.   Sparks 

1»M))  04  Fed.  468,  36  C.  C.  A.  330.  (1000)  106  Fed.  101. 

TsPawtucket  Inst.  r.  Bowen  (1877)  7  «<>  Chicago    etc.    R.    Co.    v.    Fosdick 

Piss.  358,  Fed,  Cf^s.  No.  10,852,  (1882)  106  U.  S.  82,  85,  27  L.  ed.  64,  (^, 
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§  8884.  Maturity  of  Debt  as  Alteeting  Biglit  to  Personal  Deeree. 

A  personal  decree  for  the  deficiency  of  the  mortgage  debt  cannot  be 
awarded  when  the  part  of  the  debt  constituting  the  deficiency  has  not 
yet  matured.®'  In  other  words,  the  bill  should  show  that  the  mortgage 
debt,  as  to  which  the  deficiency  decree  is  claimed,  is  due.^  But  where 
the  portion  of  the  debt  as  to  which  a  deficiency  decree  is  desired  to  be 
entered  has  not  yet  matured,  it  would,  of  course,  be  entirely  proper  for 
the  court  to  retain  the  cause  indefinitely  for  further  directions,  until 
all  the  debt  matures.  Judgment  for  the  deficiency  can  then  be  given 
at  a  later  stage. 

S  8885.  Statute  of  limitations. 

A  deficiency  decree  will  not  be  entered  in  a  foreclosure  proceeding 
where  the  secured  debt  is  barred  by  the  statute  of  limitatiops.  But  the 
defendant,  in  order  to  obtain  the  benefit  of  such  defense,  must  plead 
the  statute  of  limitations,  and  if  he  does  not  do  so,  a  decree  will  be 
rendered  for  the  deficiency,  though  the  cause  of  action  on  the  debt  is 
barred.*' 

§  8886.  Special  Prayer  for  Defloienoy  Seoree. 

A  personal  decree  for  the  deficiency  may  be  awarded,  though  the 
bill  contains  no  special  prayer  for  such  relief.  The  relief  may  be 
given  under  the  general  prayer.  But  the  better  practice  is  to  pray 
specially  for  a  decree  for  the  deficiency.®* 

Inasmuch  as  a  deficiency  decree  may  be  given  under  a  prayer  for 
general  relief,  the  court  may  properly  refuse  to  allow  the  plaintiff 
to  amend  by  inserting  a  special  prayer  for  such  relief,  such'  amend- 
ment being  unnecessary.®* 

§  8887.  Interest  on  Deficiency  Decree. 

If  the  notes  secured  by  a  mortgage  expressly  provide  for  a  par- 
ticular rate  of  interest  until  they  are  paid,  and  in  a  foreclosure  suit  a 

siFarmen'  Loan  etc.   Co.  v.  Grape  Loyhed  (1871)  1  Dill.  612,  Fed.  Cas.  Ko. 

Creek  Coal  Co.  (C.  C.  A.;  1896)  66  Fed.  11,077. 

717,  13  C.  C.  A.  87.  »*  Seattle  etc.  R.  Co.  r.  Union  Traat 

»«Ohio  Cent  R.  Co.  v.  Central  Trust  Co.   (C,  C.  A.;  1807)  24  C.  C.  A.  612, 

Co.  (1890)   133  U.  S.  83,  33  L.  ed.  661,  79  Fed.  179. 

10  Sup.  Ct.  235.  SB  Shepherd  v.  Pepper  (1890)  133  U. 

8S  Shepherd  r.  Pepper  (1890)   133  U.  8.  620,  33  U  ed.  706,  10  Sup.  Ct  438, 
S,  661,  33  L.  ed.  716,     See  Phelpe  r. 
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decree  of  sale  is  entered  that  does  not  merge  the  contract  into  a  per- 
sonal decree,  it  is  proper  to  charge  interest  at  the  contract  rate  until 
the  property  has  been  sold  and  the  proceeds  applied  to  the  satisfac- 
tion of  the  notes.  But  after  the  proceeds  have  been  so  applied  and  a 
personal  decree  is  entered  for  the  deficiency,  this  personal  decree  must 
thereafterwards  bear  interest  at  the  rate  fixed  by  law  for  decrees  and 
judgments.^* 

St  Shepherd  v.  Pepper  (1890)   133  U.  8.  626,  33  L.  ed.  706,  10  Sup.  Ct.  438 
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BULES  OF  PBACTICE  FOR  THE  COUBTS  OF  BaUITY  OF 

THE  UMTED  STATES. 


PBELIMINABT  BBOITLATIOKS. 

1. 

The  circuit  courts,  as  courts  of  equity,  shall  be  deemed  always  open 
for  the  purpose  of  filing  bills,  answers,  and  other  pleadings ;  for  issu- 
ing and  returning  mesne  and  final  process  and  commissions ;  and  for 
making  and  directing  all  interlocutory  motions,  orders,  rules,  and 
other  proceedings,  preparatory  to  hearing  of  all  causes  upon  their 
merits. 

t. 

The  clerk's  office  shall  be  open,  and  the  clerk  shall  be  in  attendance 
therein,  on  the  first  Monday  of  every  month,  for  the  purpose  of 
receiving,  entering,  entertaining,  and  disposing  of  all  motions,  rules, 
orders,  and  other  proceedings,  which  are  grantable  of  course  and 
applied  for,  or  had  by  the  parties  or  their  solicitors,  in  all  caused 
pending  in  equity,  in  pursuance  of  the  rules  hereby  prescribed. 


Any  judge  of  the  circuit  court,  as  well  in  vacation  as  in  term,  may, 

at  chambers,  or  on  the  rule-days  at  the  clerk's  office,  make  and  direct 

all  such  interlocutory  orders,  rules,  and  other  proceedings,  preparatory 

to  the  hearing  of  all  causes  upon  their  merits,  in  the  same  manner 

and  with  the  same  effect  as  the  circuit  court  could  make  and  direct 

the  same  in  term,  reasonable  notice  of  the  application  therefor  being 

first  given  to  the  adverse  party,  or  his  solicitor,  to  api)ear  and  show 

cause  to  the  contrary,  at  the  next  rule-day  thereafter,  unless  some 

other  time  is  assigned  by  the  judge  for  the  hearing, 
£<|.  Prac,  Vol.  dL— 106,  166« 
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4. 


An  motioiiB,  mlesy  orders^  and  other  prooeedingSy  made  and  directed 
at  chambers,  or  on  rule-days  at  the  clerk's  office,  whether  special  or  of 
course,  shall  be  entered  by  the  clerk  in  an  order-book,  to  be  kept  at 
the  clerk's  office,  on  the  day  when  they  are  made  and  directed ;  which 
book  shall  be  open  at  all  office  hours  to  the  free  inspection  of  the 
parties  in  any  suit  in  eqnity,  and  their  solicitors.  And,  except  in 
cases  where  personal  or  other  notice  is  specially  required  or  directed, 
such  entry  in  the  order-book  shall  be  deemed  sufficient  notice  to  the 
parties  and  their  solicitors,  without  further  service  thereof,  of  all 
orders,  rules,  acts,  notices,  and  other  proceedings  entered  in  such 
order-book  touching  any  and  all  the  matters  in  the  suits  to  and  in 
which  they  are  parties  and  solicitors.  And  notice  to  the  solicitors 
shall  be  deemed  notice  to  the  parties  from  whom  they  appear  and 
whom  they  represent,  in  all  cases  where  personal  notice  on  the  parties 
is  not  otherwise  specially  required.  Where  the  solicitors  for  all  the 
parties  in  a  suit  reside  in  or  near  the  same  town  or  city  the  judges 
of  the  oircuit  court  may,  by  rule,  abridge  the  time  for  notice  of  rules, 
orders,  or  other  proceedings  not  requiring  personal  senrioe  on  the 
parties,  in  their  discretion. 

6. 

All  motions  and  applications  in  the  clerk's  office  for  the  issuing  of 
mesne  process  and  final  process  to  enforce  and  execute  decrees;  for 
filing  bills,  answers,  pleas,  demurrers,  and  other  pleadings ;  for  mak- 
ing amendments  to  bills  and  answers ;  for  taking  bills  pro  confesso; 
for  filing  exceptions;  and  for  other  proceedings  in  the  clerk's  office 
which  do  not,  by  the  rules  hereinafter  prescribed,  require  any  allow- 
ance or  order  of  the  court  or  of  any  judge  thereof,  shall  be  deemed 
motions  and  applications  grantable  of  course  by  the  clerk  of  the  court 
But  the  same  may  be  suspended,  or  altered,  or  rescinded  by  any  judge 
of  the  court,  upon  special  cause  shown* 


All  motions  for  rules  or  orders  and  other  proceedings,  which  are  not 
grantable  of  course  or  without  notice,  shall,  unless  a  different  time  be 
assigned  by  a  judge  of  the  court,  be  made  on  a  rule-day,  and  entered 
in  the  order-book,  and  shall  be  heard  at  the  rule-day  next  after  that 
on  which  the  motion  is  made.  And  if  the  adverse  party,  or  his  solic- 
itor, shall  not  then  appear,  or  shall  not  show  good  cause  against  the 
same,  the  motion  may  be  heard  by  any  judge  of  the  court  ex  parte, 
and  granted,  as  if  not  objected  tO;  or  refused,  in  his  discretion. 
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PBOCB8S. 
7. 

The  process  of  subpoena  shall  constitute  the  proper  mesne  process 
in  all  suits  in  equity,  in  the  first  instance,  to  require  the  defendant  to 
appear  and  answer  the  exigency  of  the  bill ;  and,  unless  otherwise  pro- 
vided in  these  rules,  or  specially  ordered  by  the  circuit  court,  a  writ 
of  attachment,  and,  if  the  defendant  can  not  be  found,  a  writ  of 
sequestration,  or  a  writ  of  assistance  to  enforce  a  delivery  of  posses- 
sion, as  the  case  may  require,  shall  be  the  proper  process  to  issue  for 
the  purpose  of  compelling  obedience  to  any  interlocutory  or  final 
order  or  decree  of  the  court 

8. 

Final  process  to  execute  any  decree  may,  if  the  decree  be  solely  for 
the  payment  of  money,  be  by  a  writ  of  execution,  in  the  form  used  in 
the  circuit  court  in  suits  at  common  law  in  actions  of  assumpsit.  If 
the  decree  be  for  the  performance  of  any  specific  act,  as,  for  example, 
for  the  execution  of  a  conveyance  of  land  or  the  delivering  up  of  deeds 
or  other  documents,  the  decree  shall,  in  all  cases,  prescribe  the  time 
within  which  the  act  shall  be  done,  of  which  the  defendant  shall  be 
bound,  without  further  service,  to  take  notice ;  and  upon  affidavit  of 
the  plaintiff,  filed  in  the  clerk's  office,  that  the  same  has  not  been  com- 
plied with  within  the  prescribed  time,  the  clerk  shall  issue  a  writ  of 
attachment  against  the  delinquent  party,  from  which,  if  attached 
thereon,  he  shall  not  be  discharged,  unless  upon  a  full  compliance 
with  the  decree  and  the  payment  of  all  costs,  or  upon  a  special  order 
of  the  court,  or  of  a  judge  thereof,  upon  motion  and  affidavit,  enlarg- 
ing the  time  for  the  performance  thereof.  If  the  delinquent  party 
can  not  be  found,  a  writ  of  sequestration  shall  issue  against  his  estate 
upon  the  return  of  non  est  inventiLs,  to  compel  obedience  to  the  decree. 


When  any  decree  or  order  is  for  the  delivery  or  possession,  upon 
proof  made  by  affidavit  of  a  demand  and  refusal  to  obey  the  decree  or 
order,  the  party  prosecuting  the  same  shall  be  entitled  to  a  writ  of 
aflsistanoe  from  the  dei^  of  the  oourt^ 

10. 

Every  person,  not  being  a  party  in  any  cause,  who  has  obtained  an 
order,  or  in  whose  favor  an  order  shall  have  been  made,  shall  be 

t  fiulwtaiitiaUy  the  same  as  No.  13,  Eng.  Ord.  in  Chan.  Aug.  S6,  1841. 
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enabled  to  enforce  obedience  to  such  order  by  the  same  process  as  if 
he  were  a  party  to  the  cause ;  and  eveiy  person,  not  being  a  party  in 
any  cause,  against  whom  obedience  to  any  order  of  the  court  may  be 
enforced,  shall  be  liable  to  the  same  process  for  enforcing  obedience 
to  such  orders  as  if  he  were  a  party  in  the  cause.* 

SBBVICB  OF  PB0CSB8. 

11. 

No  process  of  subpoena  shall  issue  from  the  clerk's  office  in  any  suit 
in  equity  until  the  bill  is  filed  in  the  office. 

IS. 

Whenever  a  bill  is  filed,  the  clerk  shall  issue  the  process  of  subpoena 
thereon,  as  of  course,  upon  the  application  of  the  plaintiff,  which 
shall  contain  the  Christian  names  as  well  as  the  surnames  of  the 
parties,  and  shall  be  returnable  into  the  clerk's  office  the  next  rule-day, 
or  the  next  rule-day  but  one,  at  the  election  of  the  plaintiff,  occurring 
after  twenty  days  from  the  time  of  the  issuing  thereof.  At  the  bot- 
tom of  the  subpoena  shall  be  placed  a  memorandum,  that  the  defendant 
is  to  enter  his  appearance  in  the  suit  in  the  clerk's  office  on  or  before 
the  day  at  which  the  writ  is  returnable;  otherwise  the  bill  may  be 
taken  pro  confesso.  Where  there  are  more  than  one  defendant,  a  writ 
of  subpoena  may,  at  the  election  of  the  plaintiff,  be  sued  out  separately 
for  each  defendant,  except  in  the  case  of  husband  and  wife  defendants, 
or  a  joint  subpoena  against  all  the  defendants.* 

IS. 

The  service  of  all  subpoenas  shall  be  by  a  delivery  of  a  copy  thereof 
by  the  officer  serving  the  same  to  the  defendant  personally,  or  by 
leaving  a  copy  thereof  at  the  dwelling-house  or  usual  place  of  abode 
of  each  defendant,  with  some  adult  person  who  is  a  member  or  resi- 
dent in  the  family.^ 

14. 

Whenever  any  subpoena  shall  be  returned  not  executed  as  to  any 
defendant,  the  plaintiff  shall  be  entitled  to  another  subpoena,  toties 

s  Adopted  from  No.  16,  Eng.  Ord.  provision  in  this  rule,  oompare  No.  2, 
in  Chan.  Aug.  26,  1841.  Kng.  Ord.   in   Chan.  April  8,  1828,  as 

8  With  the  provision  in  this  rule  con-  amended  Nov.  23,  1831. 
cerning  the  memorandum  of  the  date  of       4  Based  on  No.  4,  Eng.  Ord.  in  Chan, 
appearance,  compare  No.  14,  Eng.  Ord.  Deo.  21,  1833, 
in  Chan.  Aug.  26,  1841.    With  the  last 
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quoties,  againfit  such  defendant,  if  he  shall  require  it,  until  due  service 
is  made. 

15. 

The  service  of  all  process,  mesne  and  final,  shall  be  by  the  marshal 
of  the  district,  or  his  deputy,  or  by  some  other  person  specially 
appointed  by  the  court  for  that  purpose,  and  not  otherwise.  In  the 
latter  case,  the  person  serving  the  process  shall  make  affidavit  thereof. 

16. 

Upon  the  return  of  the  subpoena  as  served  and  executed  upon  any 
defendant,  the  clerk  shall  enter  the  suit  upon  his  docket  as  pending 
in  the  court,  and  shall  state  the  time  of  the  entry. 

APPEASAlJ^OB. 
17. 

The  appearance-day  of  the  defendant  shall  be  the  rule-day  to  which 
the  subpoena  is  made  returnable,  provided  he  has  been  served  with 
the  process  twenty  days  before  that  day;  otherwise  his  appearance- 
day  shall  be  the  next  rule-day  succeeding  the  rule-day  when  th^  proc- 
ess is  returnable. 

The  appearance  of  the  defendant,  either  personally  or  by  his  solic- 
itor, shall  be  entered  in  the  order-book  on  the  day  thereof  by  the 
derk. 

BILLS  TAKEN  PBO  CONFESSO. 

18. 

It  shall  be  the  duty  of  the  defendant,  unless  the  time  shall  be  other- 
wise enlarged,  for  cause  shown,  by  a  judge  of  the  court,  upon  motion 
for  that  purpose,  to  file  his  plea,  demurfer,  or  answer  to  the  bill,  in 
the  clerk's  office,  on  the  rule-day  next  succeeding  that  of  entering  his 
appearance.  In  default  thereof,  the  plaintiff  may,  at  his  election, 
enter  an  order  (as  of  course)  in  the  order-book,  that  the  bill  be  taken 
pro  confesso;  and  thereupon  the  cause  shall  be  proceeded  in  ex  parte, 
and  the  matter  of  the  bill  may  be  decreed  by  the  court  at  any  time 
after  the  expiration  of  thirty  days  from  and  after  the  entry  of  said 
order,  if  the  same  can  be  done  without  an  answer,  and  is  proper  to  be 
decreed ;  or  the  plaintiff,  if  he  requires  any  discovery  or  answer  to 
enable  him  to  obtmn  a  proper  decree,  shall  be  entitled  to  process  of 
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attachment  agftin^  thd  d^fetldant  to  compel  an  hoswet^  slid  the 
defendant  shall  not,  when  arrested  upon  such  process,  be  disefaai^ged 
theref rem,  unless  upon  filing  his  answer,  or  otherwise  complying  with 
such  order  as  the  court  or  a  judge  thereof  may  direct  as  to  pleading 
to  or  fully  answering  the  bill,  within  a  period  to  bd  £zed  by  tiie  (^urt 
or  judge,  and  undertaking  to  speed  the  cause.^ 

ift. 

When  the  bill  is  taken  pro  con/6«8o  the  court  may  proceed  to  a  decree 
at  any  time  after  the  expiration  of  thirty  days  from  and  after  the 
entry  of  the  order  to  take  the  bill  pro  confesso,  and  such  dect^  ten- 
dered shall  be  deemed  absolute,  unless  the  court  shall,  at  the  sditle 
term,  set  aside  the  same,  oi*  enlarge  the  time  for  filing  th^  kns^et, 
upon  cause  shown  upon  motion  and  a£Sdavit  of  the  defendant.  And 
no  such  motion  shall  be  granted,  Unless  upon  the  payment  of  the  cost 
of  the  plaintiff  in  the  suit  up  to  that  time,  or  such  part  thereof  as 
the  court  i^all  deem  reasonable,  and  unless  the  defendant  shall  under- 
tilke  to  file  his  aiiswer  Itrithin  such  time  as  the  court  shall  diretit^  and 
submit  to  such  other  terms  as  the  oourt  shall  direct,  fof  tlie  ptii^se  of 
speeding  the  cAuse.^ 

FBAME  OF  BTLLB. 
SO. 

Every  bill,  in  the  introductory  part  thereof,  shall  contain  the  n&m^i 
places  of  abode,  and  citizenship  of  all  the  parties,  plaintiffs  and 
defendants,  by  and  fiigaitist  whom  the  bill  Is  btought.  The  form,  in 
substance,  shall  be  as  follows :  "To  the  judges  of  the  circuit  court  of 
the  United  States  for  the  district  of :  A.  B.,  of ,  and  a  citi- 
zen of  the  State  of y  brings  this  his  bill  agaiUst  C,  D.,  of  — ^ — , 

and  a  citizen  of  the  State  of ,  and  E.  F.,  of  — •■ — ,  and  a  citizeii  of 

the  State  of  ■  ■  ,  And  thereupon  your  orator  complains  and  says 
that,"  etc. 

SI* 

The  plaintltf,  in  Ws  bill,  shall  be  at  liberty  to  omit,  at  his  optltm, 
the  part  which  is  usually  called  the  common  confederacy  clause  of  the 
bill,  averring  a  confederacy  between  the  defendants  to  injuite  <jt 

5  This  rule  was  gir^n  its  present  form      <  See  note  to  preceding  rale, 
by  an  amendment  adopted  at  the  Octo- 
ber term,  187fi.    See  97  U.  S.  vii. 
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defraud  the  plaintifF ;  also  what  is  commonly  called  the  charging  part 
of  the  biU,  setting  forth  the  matters  or  excuses  which  the  defendant 
is  supposed  to  intend  to  set  up  by  way  of  defense  to  the  bill ;  also  what 
is  commonly  called  the  jurisdiction  clause  of  the  bill,  that  the  acts 
complained  of  are  contrary  to  equity,  and  that  the  defendant  is  with- 
out any  remedy  at  law ;  and  the  bill  shall  not  be  demurrable  therefor. 
And  the  plaintiff  may,  in  the  narrative  or  stating  part  of  his  bill, 
state  and  avoid,  by  counter-averments,  at  his  option,  any  matter  or 
thing  which  he  supposes  ^11  be  insisted  upon  by  the  defendant  by 
way  of  defense  or  excuse  to  the  case  made  by  the  plaintiff  for  relief. 
The  prayer  of  the  bill  shall  ask  the  special  relief  to  which  the  plain- 
tiff supposes  himself  enjbitled,  and  also  shall  contain  a  prayer  for 
general  relief;  and  if  an  injunction,  or  a  writ  of  ne  exeat  regno,  or 
any  other  special  order,  pending  the  suit,  is  required,  it  shall  also  be 
specially*  asked  for. 

29. 

If  any  persons,  other  than  those  named  as  defendants  in  the  bill, 
shall  appear  to  be  necessary  or  proper  parties  thereto,  the  bill  shall 
aver  the  rei^n  why  they  are  not  made  parties,  by  showing  them  to  be 
without  the  jurisdiction  of  the  court,  or  that  they  can  not  be  joined 
without  ousting  the  jurisdiction  of  the  court  a»  to  the  other  parties. 
And  as  to  persons  who  are  without  the  jurisdiction  and  may  properly 
be  made  parties,  the  bill  may  pray  that  prcK^ess  may  issue  to  mfike 
them  parties  to  the  hill  if  they  should  come  within  the  jurisdiction. 


2S. 

The  prayer  for  process  of  subpoena  in  the  bill  shall  contain  the 
names  of  all  the  defendants  named  in  the  introductory  part  of  the 
bill,  and  if  any  of  them  are  known  to  be  infants  under  age,  or  other- 
wise under  guardianship,  shall  state  the  fact,  so  that  the  court  may 
take  order  thereon,  as  justice  may  require  upon  the  return  of  the 
process.  If  an  injunction,  or  a  writ  of  ne  exeat  regno,  or  any  other 
special  order,  pending  the  suit,  is  asked  for  in  the  prayer  for  relief, 
that  shall  be  sufficient,  without  repeating  the  same  in  ihe  prayer  for 
process. 

24. 

Every  bill  shall  contain  the  signature  of  counsel  annexed  to  it, 
wbich  shall  be  oonsidered  as  an  affirmation  on  his  part  that,  upon  the 
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instnictionfl  giren  to  him  and  the  case  laid  before  him,  there  is  good 
ground  for  the  snit,  in  the  manner  in  whidi  it  is  framed. 

sa. 

In  order  to  prevent  nnnecessary  costs  and  expenses,  and  to  promote 
brevity,  succinctness,  and  directness  in  the  allegations  of  bills  and 
answers,  the  regular  taxable  costs  for  every  bill  and  answer  shall  in 
no  case  exceed  the  sum  which  is  allowed  in  the  State  court  of  chancexy 
in  the  district,  if  any  there  be ;  but  if  there  be  none^  then  it  shall  not 
exceed  the  sum  of  three  dollars  for  every  biU  or  answte. 

BOAHDAL  AHD  IKPSBTHrSlf  OS  DT  BIIX& 

sa. 

Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms  as  it 
reasonably  can  be,  and  shall  contain  no  unnecessary  recitals  of  deeds, 
documents,  contracts,  or  other  instruments  in  hcBC  verba,  or  any  other 
impertinent  matter,  or  any  scandalous  matter  not  relevant  to  the  suit. 
If  it  does,  it  may,  on  exceptions,  be  referred  to  a  master,  by  any  judge 
of  the  court,  for  impertinence  or  scandal ;  and  if  so  found  by  him, 
the  matter  shall  be  expunged  at  the  expense  of  the  plaintiff,  and  he 
shall  pay  to  the  defendant  all  his  costs  in  the  suit  up  to  that  time, 
unless  the  court  or  a  judge  thereof  shall  otherwise  order.  If  the  mas- 
ter shall  report  that  the  bill  is  not  scandalous  or  impertinent,  the 
plaintiff  shall  be  entitled  to  aU  costs  occasioned  by  the  reference, 

97. 

No  order  shaU  be  made  by  any  judge  for  referring  any  bill,  answer, 
or  pleading,  or  other  matter  or  proceeding,  depending  before  the 
court,  for  scandal  or  impertinence,  imless  exceptions  are  taken  in  writ- 
ing and  signed  by  counsel,  describing  the  particular  passages  which 
are  considered  to  be  scandalous  or  impertinent ;  nor  unless  the  excep- 
tions shall  be  filed  on  or  before  the  next  rule-day  after  the  process  on 
the  bill  shall  be  returnable,  or  after  the  answer  or  pleading  is  filed. 
And  such  order,  when  obtained,  shall  be  considered  as  abandoned, 
unless  the  party  obtaining  the  order  shall,  without  any  unnecessary 
delay,  procure  the  master  to  examine  and  report  for  the  same  on  or 
before  the  next  succeeding  rule-day,  or  the  master  shall  certify  that 
further  time  is  necessary  for  him  to  complete  the  examination.^ 

1  Compare  Ko.  12,  Bug.  Ord.  in  Chan.  April  3,  1828,  m  amended  Nov.  23,  1831. 
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AMENDMENT  OF  BILLS. 


SS. 


The  plaintiff  shall  be  at  liberty,  as  a  matter  of  course,  and  without 
payment  of  costs,  to  amend  his  bill,  in  any  matters  whatsoever,  before 
any  copy  has  been  taken  out  of  the  clerk's  office,  and  in  any  small  mat- 
ters afterwards,  such  as  filling  blanks,  correcting  errors  of  dates,  mis- 
nomer of  parties,  misdescription  of  premises,  clerical  errors,  and  gen- 
erally in  matters  of  form.  But  if  he  amend  in  a  material  point  (as 
he  may  do  of  course)  after  a  copy  has  been  so  taken,  before  any 
answer  or  plea  or  demurrer  to  the  bill,  he  shall  pay  to  the  defendant 
the  ooflts  occasioned  thereby,  and  shall,  withoiit  delay,  furnish  him  a 
fair  copy  thereof,  free  of  expense,  with  suitable  references  to  the  * 
places  where  the  same  are  to  be  inserted.  And  if  the  amendments  are 
numerous,  he  shall  furnish,  in  like  manner,  to  the  defendant,  a  copy 
of  the  whole  bill  as  amended ;  and  if  there  be  more  than  one  defend- 
ant, a  copy  shaU  be  furnished  to  each  defendant  affected  thereby.® 

'29. 

After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before  replica- 
ti<niy  the  plaintiff  may,  upon  motion  or  petition,  without  notice,  obtain 
an  order  from  any  judge  of  the  court  to  amend  his  bill  on  or  before 
the  next  succeeding  rule-day,  upon  payment  of  costs  or  without  pay- 
ment of  costs,  as  the  court  or  a  judge  thereof  may  in  his  discretion 
direct.  But  after  replication  filed,  the  plaintiff  shall  not  be  permitted 
to  withdraw  it  and  to  amend  his  bill,  except  upon  a  special  order  of  a 
judge  of  the  court,  upon  motion  or  petition,  after  due  notice  to  the 
other  party,  and  upon  proof  by  affidavit  that  the  same  is  not  made  for 
the  purpose  of  vexation  or  delay,  or  that  the  matter  of  the  proposed 
amendment  is  material,  and  could  not  with  reasonable  diligence  have 
been  sooner  introduced  into  the  bill,  and  upon  the  plaintiff's  submit^ 
ting  to  such  other  terms  as  may  be  imposed  by  the  judge  for  speeding 
the  cause. 

SO. 

If  the  plaintiff  so  obtaining  any  order  to  amend  his  bill  after 
answer,  or  plea,  or  demurrer,  or  after  replication,  shall  not  file  his 

•  The  subject  of  the  amendment  of  bnis  1828,   as  amended  Nov.  23,   1831;   but 

which  is  treated  in  this  and  in  the  two  these  rules  embodj  a  number  of  materinl 

succeeding  rules  is  dealt  with  in  Nos.  changes  and  differ  in  important  respects 

13-15,   Eng.    Ord.    in    Chan.   April   3,  from  the  English  orders. 
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amendments  or  amended  bill,  as  thd  oaae  may  lequire,  in  the  clerk's 
office  on  or  before  the  next  succeeding  rule-day,  he  shall  be  considered 
to  have  abandoned  the  same,  and  the  cause  shall  proceed  as  if  no  appli- 
cation f  <nr  any  amendment  had  been  made. 

DSlcnsaxna  akd  plbas. 

SI. 

No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  biU,  nnksB 
upon  a  certificate  of  counsel,  that  in  his  opinion  it  is  well  founded  in 
point  of  law^  and  supported  by  the  affidavit  of  the  defendant ;  that  it 
is  not  inteipoeed  for  delay;  and^  if  a  plea,  that  it  is  true  in  point  of 
fact 

St. 

Tb6  defendant  may  at  any  time  before  the  bill  is  taken  for  ctm* 
f essed,  or  afterward  with  the  leave  of  the  court,  demur  or  plead  to 
the  whole  bill,  or  to  part  of  it,  and  he  may  demur  to  part^  plead  to 
part,  and  answer  as  to  the  residue;  but  in  every  case  in  which  th€ 
bill  specially  charges  fraud  or  combination,  a  plea  to  such  part  must 
be  accompanied  with  an  answer  fortifying  the  plea  and  espliratiy 
denying  the  fraud  and  combination,  and  the  facts  on  which  the  ohaige 
is  founded* 

St. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued,  or 
he  may  take  issue  on  the  plea^  If,  upon  an  issue,  the  facts  stated  in 
the  plea  be  determined  for  the  defendant,  they  shall  avail  him  as  far 
as  in  law  and  equity  they  ought  to  avail  him. 

84. 

If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled,  the  plain- 
tiff shall  be  entitled  to  bis  costs  in  the  cause  up  to  that  period  unless 
the  court  shall  be  satisfied  that  the  defendant  has  good  ground,  in 
point  of  law  or  fact,  to  interpose  the  same,  and  it  was  not  interposed 
vexatiously  or  for  delay.  And^  upon  the  overruling  of  any  plea  or 
demurrer,  the  defendant  shall  be  assigned  to  answer  the  bill,  or  so 
much  thereof  as  is  covered  by  the  plea  or  demurrer,  the  next  succeed- 
ing rule-day,  or  at  such  other  period  as,  consistently  with  justice  and 
the  rights  of  the  defendant,  the  same  can,  in  the  judgment  of  the 
court,  be  reasonably  done ;  in  default  whereof,  the  bill  shall  be  taken 
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against  him  pro  confesso,  and  the  matter  thereof  proceeded  in  and 
decreed  accordingly** 

85. 

If,  upon  the  hearing,  any  demiin*er  or  plea  shall  ho  allowed,  the 
defendant  shall  be  entitled  to  his  costs.  Bnt  the  court  may,  in  its  dis- 
cretion, upon  motion  of  the  plaintiff,  allotr  him  to  taidnd  his  Mil, 
upon  snch  terms  as  it  shall  deem  reatoiiable. 

*•• 

Wo  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argu- 
ment, only  because  such  demurrer  or  plea  shall  not  cover  so  much  of 
the  bill  as  it  might  by  law  have  tttended  to.^^ 

sv. 

Kg  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argu- 
ment, only  because  the  answer  of  the  defendant  may  extend  to  some 
part  of  the  same  matter  as  may  be  covered  by  such  demurrer  or  plea*^^ 

M. 

If  the  plaintiff  shall  not  reply  to  any  plea,  or  set  down  any  plea  or 
demurrer  for  argument  on  the  rule-day  when  the  same  is  filed^  6t  on 
the  next  succeeding  rule-day,  he  shall  be  deemed  to  admit  the  trtlth 
and  sujBSciency  thereof,  and  his  bill  shall  be  dismissed  as  of  course, 
unless  a  judge  of  the  court  shall  allow  him  further  time  for  that  put- 
poee.** 

ANSWEBS. 
89. 

The  rule,  that  if  a  defendant  submits  to  answer  he  shall  answer 
fully  to  all  the  matters  of  the  bill,  shall  no  longer  apply  in  cdses  wht  re 
he  might  by  plea  protect  himself  from  such  answer  and  discovery. 
And  the  defendant  shall  be  entitled  in  all  cases  by  answer  to  insist 
upon  all  matters  of  defense  (not  being  matters  of  abatement,  or  to 

•  With  the  provision  as  to  costs  con*       n  Identical  with  No.  87,  Eng.  Ord.  in 
iMineA  !■  this  rule,  compare  No.  32,  Eng.  Chan.  Aug.  26,  1841. 
Ord.  ill  Chan.  April  80,  1828,  as  amended       1 2  With  this  rule,  comtMire  the  similar 
Nov.  2S,  1831.  provisions  contained  in  MOi  34,  Eng.  Ord. 

i«  Identical  with  No.  36,  Eng.   Ord.  !n  Chan.  Aug.  26,  i841»  aad  in  No.  36 
in  Chan.  AM^*.  26,  IMl*  of  the  same  series. 
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the  character  of  the  parties,^'  or  matters  of  form)  in  bar  of  or  to  the 
merits  of  the  bill,  of  which  he  may  be  entitled  to  avail  himself  by  a 
plea  in  bar ;  and  in  such  answer  he  shall  not  be  compellable  to  answer 
any  other  matters  than  he  would  be  compellable  to  answer  and  dis- 
cover upon  filing  a  plea  in  bar  and  an  answer  in  support  of  such  plcA, 
touching  the  matters  set  forth  in  the  bill  to  avoid  or  repel  the  bar  or 
defense.  Thus,  for  example,  a  bonorfide  purchaser,  for  a  valuable 
consideration  without  notice,  may  set  up  that  defense  by  way  of 
answer  instead  of  plea,  and  shall  be  entitled  to  the  same  protection, 
and  shall  not  be  compellable  to  make  any  further  answer  or  discovery 
of  his  title  than  he  would  be  in  any  answer  in  support  of  such  plea. 


40. 

A  defsndaat  shall  not  be  boand  to  answer  any  statement  or  charge  in  the  bill, 
unless  specially  and  particularly  interrogated  thereto;  and  a  defendant  shall  not 
be  bound  to  answer  any  interrogatory  in  the  bill,  except  those  interrogmtories  which 
such  defendant  is  required  to  answer;  and  where  a  defendant  shall  answer  any 
statement  or  charge  in  the  bill  to  which  he  is  not  interrogated,  only  by  stating 
his  ignorance  of  the  matter  so  stated  or  charged,  such  answer  shall  be  deemed 
impertinent  i« 

DsoEHBEB  Term,  1850. 

Ordered,  That  the  fortieth  rule,  heretofore  adopted  and  promul- 
gated by  this  court  as  one  of  the  rules  of  practice  in  suits  in  equity 
in  the  circuit  courts,  be,  and  the  same  is  hereby,  repealed  and 
annuUed.  And  it  shall  not  hereafter  be  necessary  to  interrogate  a 
defendant  specially  and  particularly  upon  any  statement  in  the  bill, 
unless  the  complainant  desires  to  do  so,  to  obtain  a  discovery. 


41. 

The  interrogatories  contained  in  the  interrogating  part  of  the  bill 
shall  be  divided  as  conveniently  as  may  be  from  each  other  and  num- 
bered consecutively  1,  2,  3,  etc;  and  the  interrogatories  which  each 
defendant  is  required  to  answer  shall  be  sj^ecitied  in  a  note  at  the  foot 
of  the  bill,  in  the  form  or  to  the  eflFect  following,  that  is  to  say :  **The 
defendant  (A.  B.)  is  required  to  answer  the  interrogatories  numbered 

It  By  Act  of  March  3,  1876,  ch.  137,  tern  plated  in  the  parentheBis  contained  in 
see.  5,  all  matters  afTeotinpr  the  statutory  tlio  Keonnd  sentence  of  this  mle. 
jurisdiction  of  the  court  arc  mado  avail-       i4  This  rulo  as  originally  adopted  con- 
able  by  answer  and  do  not  have  to  be  forms  with  the  proTisions  of  No.  16,  Eng. 
specially  pleaded  in  abatement  as  con-  Ord.  in  Chan.  Aug.  26,  1841. 
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respectively  1^  2,  3/'  etc. ;  and  the  office  copy  of  the  bill  taken  by  each 
defendant  shall  not  contain  any  interrogatories  except  those  which 
such  defendant  is  so  required  to  answer,  unless  such  defendant  shall 
require  to  be  furnished  with  a  copy  of  the  whole  bilL^^ 

Dbobmbbb  Tebh^  1871. 

Amendment  to  Forty-first  Eqvdty  Rule. 

If  the  complainant,  in  his  bill,  shall  waive  an  answer  under  oath, 
or  shall  only  require  an  answer  under  oath  with  regard  to  certain 
specified  interrogatories,  the  answer  of  the  defendant,  though  under 
oath,  except  such  part  thereof  as  shall  be  directly  responsive  to  such 
interrogatories,  shall  not  be  evidence  in  his  favor,  unless  the  cause  be 
set  down  for  hearing  on  bill  and  answer  only ;  but  may  nevertheless 
be  used  as  an  affidavit,  with  the  same  effect  as  heretofore,  on  a  motion 
to  grant  or  dissolve  an  injunction,  or  on  any  other  incidental  motion  in 
the  cause;  but  this  shaU  not  prevent  a  defendant  from  becoming  a 
witness  in  his  own  behalf  under  section  3  of  the  act  of  Congress  of 
July  2,  1864. 

The  note  at  the  foot  of  the  bill,  specifying  the  interrogatories  which 
each  defendant  is  required  to  answer,  shall  be  considered  and  treated 
as  part  of  the  bill,  and  the  addition  of  any  such  note  to  the  bill,  or 
any  alteration  in  or  addition  to  such  note,  after  the  bill  is  filed,  shall 
be  considered  and  treated  as  an  amendment  of  the  bilL^^ 


48. 

Instead  of  the  words  of  the  bill  now  in  use,  preceding  the  interro- 
gating part  thereof,  and  beginning  with  the  words  "To  the  end  there- 
fore,'' there  shall  hereafter  be  used  words  in  the  form  or  to  the  effect 
following:  "To  the  end,  therefore,  that  the  said  defendants  may,  if 
they  can,  show  why  your  orator  should  not  have  the  relief  hereby 
prayed,  and  may,  upon  their  several  and  respective  corporal  oaths,  and 
according  to  the  best  and  utmost  of  their  several  and  respective 
knowledge,  remembrance,  information,  and  belief,  full,  true,  direct, 
and  perfect  answers  make  to  such  of  the  several  interrogatories  here- 

11  Identical  with  No.  17,  £ng.  Ord.  in       i<  Identical  with  No.   18,  Eng.  Ord. 
Gliail.  Aug.  26,  1841,  In  Chan.  Aug.  26,  1841, 
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inafter  numbered  and  set  f orth,  as  by  the  note  hersiinder  written  tli^ 
are  respectively  required  to  answer;  that  is  to  say — 

''L  Whether,  eta 

"2.  Whether,  eta'*" 

A  defendant  shall  be  at  liberty,  by  answer,  to  decline  answering  any 
interrogatory,  or  part  of  an  interrogatory,  from  answering  which  he 
mij^t  have  protected  himself  by  demurrer ;  and  be  shall  be  at  liberty 
so  to  decline,  notwithstanding  he  shall  answer  other  parts  of  the  bill 
from  which  he  mi^t  have  protected  himself  by  demurrer.^® 

45. 

No  special  replication  to  any  answer  shall  be  filed.  But  if  any  mat- 
ter alk^ged  in  the  answer  shall  make  it  necessary  for  the  plaintiff  to 
amend  his  bill,  he  may  have  leave  to  amend  the  same  with  or  without 
the  payment  of  costs,  as  tlie  court,  or  a  judge  thereof,  may  in  his  dis- 
cretion direct 

4e. 

In  every  case  where  an  amendment  shall  be  made  after  answer  filed, 
the  defendant  shall  put  in  a  new  or  supplemental  answer  on  or  before 
the  next  succeeding  rule-day  after  that  on  which  the  amendment  or 
amended  bill  is  filed,  unless  th^  time  is  enlarged  or  otherwise  ordered 
by  a  judge  of  the  court;  and  upon  his  default,  the  like  proceedings 
may  be  had  as  in  cases  of  an  omission  to  put  in  an  answer. 

PABTIS8  TO  BILLS. 
47. 

In  all  cases  where  it  shall  appear  to  the  court  that  persons,  who 
might  otherwise  be  deemed  necessary  or  proper  parties  to  the  suit, 
can  not  be  made  parties  by  reason  of  their  being  out  of  the  jurisdic- 
tion of  the  court,  or  incapable  otherwise  of  being  made  parties,  or 
because  their  joinder  would  oust  the  jurisdiction  of  the  court  as  to 
the  parties  before  the  court,  the  court  may,  in  their  discretion,  pro- 
ceed in  the  cause  without  making  such  persons  parties ;  and  in  such 
cases  the  decree  shall  be  without  prejudice  to  the  rights  of  the  absent 
parties. 

IT  Identical  with  No.  19,  Eng.  Ord.  in       is  Id«nticftl  with  No.  38,  Eng.  Ord.  in 
Chan.  Aug.  26,  1S41,  Chan.  Aug.  26,  1841. 
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Where  the  parties  on  either  side  are  rery  nmnerous,  and  cannot, 
without  manifest  inconvenienoe  and  oppressive  delays  in  the  suit,  be 
all  brought  before  it,  the  court  in  its  discretion  may  dispense  with 
making  all  of  them  parties,  and  may  proceed  in  the  suit,  having  suifi* 
cient  parties  before  it  to  represent  all  the  adverse  interest  of  the  plain* 
tiifs  and  the  defendants  in  the  suit  properly  before  it.  But,  in  such 
cases,  the  decree  shall  be  without  prejudice  to  the  rights  and  claims 
of  all  die  absent  parties. 

49. 

In  all  suits  concerning  real  estate  which  is  vested  in  trustees  by 
devise,  and  such  trustees  are  competent  to  sell  and  give  discharges  for 
the  proceeds  of  the  sale,  and  for  the  rents  and  profits  of  the  estate, 
such  trustees  shall  represent  the  persons  beneficially  interested  in  the 
estate,  or  the  proceeds,  or  the  rents  and  profits,  in  the  same  manner 
and  to  the  same  extent  as  the  executors  or  administrators  in  suits  con- 
cerning personal  estate  represent  the  persons  beneficially  interested  in 
such  personal  estate;  and  in  such  cases  it  shall  not  be  necessary  to 
make  the  persons  beneficially  interested  in  such  real  estates,  or  rents 
and  profits,  parties  to  the  suit;  but  the  court  may,  upon  consideration 
of  the  matter  on  the  hearing,  if  it  shall  so  think  fit,  order  such  persons 
to  be  made  parties.^* 

50. 

In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to 
make  the  heir  at  law  a  party ;  but  the  plaintiffs  shall  be  at  liberty  to 
make  the  heir  at  law  a  party  where  he  desires  to  have  the  will  estab- 
lished against  him.^^ 

In  all  cases  in  which  the  plaintiff  has  a  joint  and  several  demand 
against  several  persons,  either  as  principals  or  sureties,  it  shall  not 
be  necessary  to  bring  before  the  court  as  parties  to  a  suit  concerning 
such  demand  all  the  persons  liable  thereto ;  but  the  plaintiff  may  pro- 
ceed against  one  or  more  of  the  persons  severally  liable.'^ 

It  Idmtical  with  No.  30,  Eng.  Ord.  in      n  Identical  with  No.  82,  Eag.  Ord.  in 
Chan.  Aug.  28,  1841.  Chan.  Aug.  26,  1S41. 

» Identical  with  No.  81,  Eng.  Ord.  in 
Chan.  Aug.  26,  1841. 
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Where  the  defendant  shall,  hj  hia  answer,  surest  that  the  bill 
is  defective  for  want  of  parties,  the  plaintiff  shall  1)e  at  liberty,  within 
fourteen  days  after  answer  filed,  to  set  down  the  cause  for  argument 
upon  that  objection  only ;  and  the  purpose  for  which  the  same  is  so  set 
down  shall  be  notified  by  an  entry,  to  be  made  in  the  clerk's  orde^ 
book,  in  the  form  or  to  the  effect  following  (that  is  to  say)  :  ''Set  down 
upon  the  defendant's  objection  for  want  of  parties."  And  where 
the  plaintiff  shall  not  so  set  down  his  cause,  but  shall  proceed  there- 
with to  a  hearing,  notwithstanding  an  objection  for  want  of  parties 
taken  by  the  answer,  he  shall  not,  at  the  hearing  of  the  cause,  if  the 
defendant's  objection  shall  then  be  allowed  be  entitled  as  of  course  to 
an  order  for  liberty  to  amend  his  bill  by  adding  parties.  But  the 
court,  if  it  thinks  fit,  shall  be  at  liberty  to  dismiss  the  bilL^ 

If  a  defendant  shall,  at  the  hearing  of  a  cause,  object  that  a  suit  is 
defective  for  want  of  parties  not  having  by  plea  or  answer  taken  the 
objection,  and  therein  specified  by  name  or  description  of  parties  to 
whom  the  objection  applies,  the  court  (if  it  shaU  think  fit)  shall  be  at 
liberty  to  make  a  decree  saving  the  rights  of  the  absent  parties.'' 

NOMINAL  PABTIES  TO  BELLS. 

54. 

Where  no  account,  payment,  conveyance,  or  other  direct  relief  is 
sought  against  a  party  to  a  suit,  not  being  an  infant,  the  party,  upon 
service  of  the  subpoena  upon  him,  need  not  appear  and  answer  the 
bill,  unless  the  plaintiff  specially  requires  him  to  do  so  by  the  prayer 
of  his  bill ;  but  he  may  appear  and  answer  at  his  option ;  and  if  he 
does  not  appear  and  answer  he  shall  be  bound  by  all  the  proceedings 
in  the  cause.  If  the  plaintiff  shall  require  him  to  appear  and  answer 
he  shall  be  entitled  to  the  costs  of  all  the  proceedings  against  him 
unless  the  court  shall  otherwise  direct.'^ 

55. 

Whenever  an  injunction  is  asked  for  by  the  bill  to  stay  proceedings 
at  law,  if  the  defendant  do  not  enter  his  appearance  and  plead,  demur, 

» Identical  with  No.  39,  Eng.  OrcL  in      S4  Compare  No.  29,  Eng.  Ord.  1b  Ctan, 

Chan.  Aug.  26,  1S41.  Aug.  26,   1841, 

» Identical  with  No.  40,  Eng.  Ord.  iQ 
Chan.  Aug.  26,  1S41, 
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or  answer  to  the  same  within  the  time  prescribed  therefor  by  these 
rules,  the  plaintiff  shall  be  entitled  as  of  course,  upon  motion,  without 
notice,  to  such  injunction.  But  special  injunctions  shall  be  grantable 
only  upon  due  notice  to  the  other  party  by  the  court  in  term  or  by  a 
judge  thereof  in  vacation,  after  a  hearing,  which  may  be  ex  parte,  if 
the  adverse  party  does  not  appear  at  the  time  and  place  ordered.  In 
every  case  where  an  injunction — either  the  common  injunction  or  a 
special  injunction — ^is  awarded  in  vacation,  it  shall,  unless  previously 
dissolved  by  the  judge  granting  the  same,  continue  until  the  next 
term  of  the  court,  or  until  it  is  dissolved  by  some  other  order  of  the 
court 

BILLS  07  BBVIVOB  AlO)  SUPPLBMBNTAL  BILLS. 

Whenever  a  suit  in  equity  shall  become  abated  by  the  death  of 
either  party,  or  by  any  other  event,  the  same  may  be  revived  by  a  bill 
of  revivor  or  a  bill  in  the  nature  of  a  bill  of  revivor,  as  the  circum- 
stances of  the  case  may  require,  filed  by  the  proper  parties  entitled  to 
revive  the  same,  which  bill  may  be  filed  in  the  clerk's  office  at  any 
time;  and,  upon  suggestion  of  the  facts,  the  proper  process  of  sub- 
pcena  shall,  as  of  course,  be  issued  by  the  clerk,  requiring  the  proper 
representatives  of  the  other  party  to  appear  and  show  cause,  if  any 
they  have,  why  the  cause  should  not  be  revived.  And  if  no  cause 
shall  be  shown  at  the  next  rule-day  which  shall  occur  after  fourteen 
days  from  the  time  of  the  service  of  the  same  process,  the  suit  shall 
stand  revived,  as  of  course. 


97. 

Whenever  any  suit  in  equity  shall  become  defective  from  any  event 
happening  after  the  filing  of  the  bill  (as,  for  example,  by  change  of 
interest  in  the  parties),  or  for  any  other  reason  a  supplemental  bill, 
or  a  bill  in  the. nature  of  a  supplemental  bill,  may  be  necessary  to  be 
filed  in  the  cause,  leave  to  file  the  same  may  be  granted  by  any  judge 
of  the  court  on  any  rule-day  upon  proper  cause  shown  and  due  notice 
to  the  other  party.  And  if  leave  is  granted  to  file  such  supplemental 
bill,  the  defendant  shall  demur,  plead,  or  answer  thereto  on  the  next 
sacoeeding  rule-day  after  the  supplemental  bill  is  filed  in  the  clerk's 
oflSoe,  nnless  s(Hne  other  time  shall  be  assigned  by  a  judge  of  the 
ooiirt. 

Bq.  Prae.  Vol.  IHr-lOO. 
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It  flhall  not  be  necessary  in  any  biU  of  reyivor  or  supplemental  bill 
to  set  forth  any  of  the  statements  in  the  original  suit,  nnkss  the 
special  dreomstanoes  of  the  case  may  require  it'* 

AHSWSB8. 

Every  defendant  may  swear  to  his  answer  before  any  justice  or 
judge  of  any  court  of  the  United  States,  or  before  any  commissioner 
appointed  by  any  circuit  court  to  take  testimony  or  depositions,  or 
before  any  master  in  chancery  appointed  by  any  circuit  court,  or 
before  any  judge  of  any  court  of  a  State  or  Torritcayy  or  before  any 
notary  public.** 

AKSNnKKNT  OP  XNBWMOUk 
•0. 

After  an  answer  is  put  in,  it  may  be  amended,  as  of  course,  in  any 
matter  of  form,  or  by  filling  up  a  blank,  or  correcting  a  date,  or  refer- 
ence to  a  document,  or  other  small  matter,  and  be  resworn,  at  any  time 
before  a  replication  is  put  in,  or  the  cause  is  set  down  for  a  hearing 
upon  bill  and  answer.  But  after  replication,  or  such  setting  down  for 
a  hearing,  it  shall  not  be  amended  in  any  material  matters,  as  by 
adding  new  facts  or  defenses,  or  qualifying  or  altering  the  original 
statements,  except  by  special  leave  of  the  court,  or  of  a  judge  thereof, 
upon  motion  and  cause  shown,  after  due  notice  to  the  adverse  part^f, 
supported,  if  required,  by  affidavit ;  and  in  every  case  where  leave  is 
so  granted,  the  court  or  the  judge  granting  the  same  may,  in  his  dis- 
cretion, require  the  same  to  be  separately  engrossed,  and  added  as  a 
distinct  amendment  to  the  original  answer,  so  as  to  be  distinguishable 
therefrom. 

XXOBPTIONS  TO  ANSWEB8. 

•1. 

After  an  answer  is  filed  on  any  rule-day,  the  plaintiff  shall  be 
allowed  until  the  next  succeeding  rule-day  to  file  in  the  clerk's  office 

IS  Substantially  the  same  as  No.  49,  to  be  sworn  to  before  ft  notarj  pnblie,  see 
Eng.  Ord.  in  Chan.  Aug.  26,  1841.  129  U.  8.  701. 

2<  Amended  so  as  to  allow  the  answer 
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ekc^ptidns  thei*^to  f oi"  insuffict^iicjr^  and  no  longer,  tml^sd  ft  longer  tim^ 
shall  be  allowed  iof  the  ptltpode,  upon  cause  Bhdwn  to  the  doUf t^  or  a 
judge  thereof  \  and^  if  no  exception  shall  be  filed  thereto  within  th&t 
period,  the  answer  shall  be  deemed  and  taken  to  be  sufficient.^^ 

•a. 

When  the  same  solicitor  is  employed  for  two  or  more  defendants, 
and  separate  answers  shall  be  filed,  or  other  proceedings  had,  by  two 
or  more  of  the  defendants  separately,  costs  shall  not  be  allowed  for 
such  separate  answers,  or  other  proceedings,  unless  a  master,  upon 
reference  to  him,  shall  certify  that  such  separate  answers  and  other 
proceedings  were  necessary  or  proper,  and  ought  not  to  have  been 
joined  together.^ 

68. 

Whe)te  tactions  shall  be  filed  to  the  answer  for  in8u£3olenoy^ 
-within  the  period  prescribed  by  these  rules^  if  the  defendant  shall 
not  submit  to  the  same  and  file  an  amended  answer  on  the  next  succeed" 
ing  ruleniay,  the  plaintiff  shall  forthwith  set  them  down  for  a  hearing 
on  the  next  succeeding  rule-day  thereafter,  before  a  judge  of  the  court, 
and  shall  enter,  as  of  course,  in  the  order-book,  an  order  fot  that  pur*^ 
pose;  and  if  he  shall  not  so  set  down  the  same  for  a  hearing,  the 
exceptions  shall  be  deemed  abandoned,  and  the  answer  shall  be  deemed 
sufficient;  provided,  however,  that  the  court,  or  any  judge  theteof, 
may,  for  good  cause  showui  enlarge  the  time  for  filing  eitceptions,  or 
for  answering  the  same^  in  his  discretion,  upon  such  terms  as  he  may 
deem  reasonable.^ 

a4. 

If,  at  the  hearing,  the  exceptions  shall  be  allowed,  the  defendant 
diall  be  bound  to  put  in  a  full  and  complete  answer  thereto  on  the 
next  flticceeding  rule-day ;  otherwise  the  plaintiff  shall^  as  of  course, 
be  entitled  to  take  the  bill,  so  far  as  the  matter  of  such  exceptions  is 
concefned,  as  confessed,  or,  at  his  election^  he  may  have  a  writ  of 
attachment  to  compel  the  defendant  to  make  a  better  answer  to  the 
matter  of  the  exceptions ;  and  the  defendant,  when  he  is  in  custody 

ST  Compare  Nos.  4  and  5,  Enff.  Ord.  in  >*  Compare  Nos.  5,  12,  and  16,  Eng. 
ChAit  April  d,  18^,  as  amended  Nov.  23,  Ord.  in  Chan.  April  3,  1828,  as  amdtided 
183L  Nov.  sa,  1831. 

ss  Snbstantialhr  the  same  as  No.  27, 
Bhig.  Ord.  in  Chan.  April  3,  1828,  as 
aliMttded  NOV.  ^^  1831. 
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upon  such  writ,  shall  not  be  discharged  therefrom  but  by  an  order  of 
the  court,  or  of  a  judge  thereof,  upon  his  putting  in  such  answer,  and 
complying  with  such  other  terms  as  the  court  or  judge  may  direct*^ 

•5. 

If y  upon  argument,  the  plaintiff's  exceptions  to  the  answer  shall  be 
overruled,  or  the  answer  shall  be  adjudged  insufficient,  the  prevailing 
party  shall  be  entitled  to  all  the  costs  occasioned  thereby,  unless 
otherwise  directed  by  the  court,  or  the  judge  thereof,  at  the  hearing 
upon  the  exceptions. 

fiXPLIOATION  AND  I8ST71B. 


Whenever  the  answer  of  the  defendant  shall  not  be  excepted  to,  or 
shall  be  adjudged  or  deemed  sufficient,  the  plaintiff  shall  file  the 
general  replication  thereto  on  or  before  the  next  succeeding  rule-day 
thereafter ;  and  in  all  cases  where  the  general  replication  is  filed,  tiie 
cause  shall  be  deemed,  to  all  intents  and  purposes,  at  issue,  without 
any  rejoinder  or  other  pleading  on  either  side.  If  the  plaintiff  shall 
omit  or  refuse  to  file  such  replication  within  the  prescribed  period, 
the  defendant  shall  be  entitled  to  an  order,  as  of  course,  for  a  dismissal 
of  the  suit ;  and  the  suit  shall  thereupon  stand  dismissed,  tmless  the 
court,  or  a  judge  thereof,  shall,  upon  motion,  for  cause  shown,  allow  a 
replication  to  be  filecl  nunc  pro  tunc,  the  plaintiff  submitting  to 
speed  the  cause,  and  to  such  other  terms  as  may  be  directed. 

TESTIMONY HOW  TAKEN. 

67. 

After  the  cause  is  at  issue,  commissions  to  take  testimony  may  be 
taken  out  in  vacation  as  well  as  in  term,  jointly  by  both  parties,  or 
severally  by  either  party,  upon  interrogatories  filed  by  the  party  tak- 
ing out  the  same  in  the  clerk's  office,  ten  days'  notice  thereof  being 
pven  to  the  adverse  party  to  file  cross-interrogatories  before  the  issu- 
ing of  the  commission ;  and  if  no  cross-interrogatories  are  filed  at  the 
expiration  of  the  time  the  commission  may  issue  ex  parte.  In  all 
cases  the  commissioner  or  commissioners  may  be  named  by  the  court 
or  by  a  judge  thereof ;  and  the  presiding  judge  of  the  court  exercising 

so  Coinpaiv  No.  8,  Eng.  Ord.  in  Chan.  April  8,  1S2S,  as  amended  Nov.  23,  1831. 
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jurisdiction  may,  either  in  term  time  or  in  vacation,  vest  in  the  clerk 
of  the  court  general  power  to  name  commissioners  to  take  testimony.^  ^ 

Either  pariy  may  give  notice  to  the  other  that  he  desires  the 
evidence  to  be  adduced  in  the  cause  to  be  taken  orally,  and  thereupon 
all  the  witnesses  to  be  examined  shall  be  examined  before  one  of  the 
examiners  of  the  court,  or  before  an  examiner  to  be  specially 
appointed  by  the  court.  The  examiner,  if  he  so  request,  shall  be 
furnished  with  a  copy  of  the  pleadings. 

Such  examination  shall  take  place  in  the  presence  of  the  parties  or 
their  agents,  by  their  counsel  or  solicitors,  and  the  witnesses  shall  be 
subject  to  cross-examination  and  reexamination,  all  of  which  shall  be 
conducted  as  near  as  may  be  in  the  mode  now  used  in  common-law 
courts. 

The  depositions  taken  upon  such  oral  examination  shall  be  reduced 
to  writing  by  the  examiner,  in  the  form  of  question  put  and  answer 
given;  provided,  that,  by  consent  of  the  parties,  the  examiner  may 
take  down  the  testimony  of  any  witness  in  the  form  of  narrative. 

At  the  request  of  eillier  party,  with  reasonable  notice,  the  deposi- 
tion of  any  witness  shall,  under  the  direction  of  the  examiner,  be 
taken  down  either  by  a  skillful  stenographer  or  by  a  skillful  type- 
writer, as  the  examiner  may  elect,  and  when  taken  stenographically 
shall  be  put  into  typewriting  or  other  writing;  provided,  that  such 
stenographer  or  typewriter  has  been  appointed  by  the  court,  or  is 
approved  by  both  parties. 

The  testimony  of  each  witness,  after  such  reduction  to  writing, 
shall  be  read  over  to  him  and  signed  by  him  in  the  presence  of  the 
examiner  and  of  such  of  the  parties  or  counsel  as  may  attend ;  pro- 
vided, that  if  the  witness  shall  refuse  to  sign  his  deposition  so  taken, 
then  the  examiner  shall  sign  the  same,  stating  upon  the  record  the 
reasons,  if  any,  assigned  by  the  witness  for  such  refusal. 

The  examiner  may,  upon  all  examinations,  state  any  special  matters 
to  the  court  as  he  shall  think  fit ;  and  any  question  or  questions  which 
may  be  objected  to  shall  be  noted  by  tlie  examiner  upon  the  deposition, 
but  he  shall  not  have  power  to  decide  on  the  competency,  materiality, 
or  relevancy  of  the  questions;  and  the  court  shall  have  power  to  deal 
'with  the  costs  of  incompetent,  inunaterial,  or  irrelevant  depositions, 
or  parts  of  them,  as  may  be  just. 

SI  The  racoeflsive  amendments  to  which  amendment  of  October  Term,  1S91   ( 144 

tfals  rule  has  been  subjected  since  it  was  U.  R.  689) ;  amendment  of  May  15,  1893 

ftrst  promulgated  are  indicated  in  the  (149  U.  8.  793).    For  the  statement  of 

following  references:  Amendment  adopt-  tlie  substance  of  the  original  mle,  see 

•d  at  December  Term  1861  (1  Black  I) ;  3  WaU.  Jr.  187. 
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In  eaae  of  refosal  of  witaeasea  to  attend,  to  be  awon^  (hp  to  answer 
any  qneation  put  by  the  examiner,  or  by  oounael  or  aolioitor,  the  aanoe 
practice  ahall  be  adopted  as  is  now  praetioed  with  i^speet  to  witneases 
to  be  produced  on  examination  before  an  examiner  of  said  court  on 
written  interrogatoriea. 

Noti^  ahall  be  given  by  the  respective  counsel  or  solieitora  to  the 
opposite  oounael  or  solicitors,  or  parties,  of  the  time  and  place  of  the 
examination,  for  such  reasonable  time  as  the  examiner  may  fix  by 
order  in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is  ooih 
cludedf  the  original  depositions,  authenticated  by  the  signature  ^ 
the  esaminer,  shall  be  transmitted  by  him  to  the  derh  of  the  court,  to 
be  there  filed  of  record,  in  the  same  mode  as  prescribed  in  Section  86ft 
of  the  Revised  Statutes. 

Testimony  may  be  taken  on  commission  in  the  usual  way,  by  writ* 
ten  interrogatories  and  oross^interrcgatories,  on  motion  to  the  court 
in  term  time,  or  to  a  judge  in  vacation,  for  special  reasons,  satisfactory 
to  the  court  or  judge. 

Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken  orally^ 
as  before  provided,  the  court  may,  on  motion  of  either  party,  assign  a 
time  within  which  the  complainant  shall  take  his  evidence  in  sup* 
port  of  the  bill,  and  a  time  thereafter  within  which  the  defendant 
shall  take  his  evidence  in  defense,  and  a  time  thereafter  within  which 
the  complainant  shall  take  his  evidence  in  reply ;  and  no  further  evi- 
dence ahall  be  taken  in  the  cause,  unless  by  agreement  of  the  parties 
or  by  leave  of  court  first  obtained,  on  motion  for  cause  shown. 

The  expense  of  the  taking  down  of  depositions  by  a  stenographer 
and  of  putting  them  into  typewriting  or  other  writing  shall  be  paid 
in  the  first  instance  by  the  party  calling  the  witness,  and  shall  be  im* 
posed  by  the  court,  as  part  of  the  costs,  upon  such  party  as  the  court 
shall  adjudge  should  ultimately  bear  them. 

Upon  due  notice  given  as  prescribed  by  previous  order,  the  eouit 
may,  at  its  discretion,  permit  the  whole,  or  any  specific  part,  of  the 
evidence  to  be  adduced  orally  in  open  court  on  final  hearing. 

68. 

Testimony  may  also  be  taken  in  the  cause,  after  it  is  at  issue,  by 
deposition,  according  to  the  act  of  Congress.  But  in  such  case,  if 
no  notice  is  given  to  the  adverse  party  of  the  time  and  place  of 
taking  the  deposition,  he  shall,  upon  motion  and  affidavit  of  the  fact| 
be  entitled  to  a  cross-examination  of  the  witness,  eitbei^  im^  i 
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OQfiimiseion  or  by  a  new  deposition  taken  under  the  acts  of  Oangrees, 
if  a  court  or  judge  thereof  shall,  under  all  the  circumstanee8^  dewi  it 
reasonable. 

60. 

Three  months,  and  no  more,  shall  be  allowed  for  the  taMng  of  tes- 
timony after  the  cause  is  at  issue,  unless  the  court,  or  a  judge  thereof, 
shall,  upon  special  cause  shown  by  either  party,  enlarge  the  time;  and 
no  testimony  taken  after  such  period  shall  be  allowed  to  be  read  in 
evidence  at  the  hearing.  Immediately  upon. the  return  of  the  commis- 
sions and  depositions  containing  the  testimony  into  the  clerFa  office, 
publication  thereof  may  be  ordered  in  the  clerk's  office^  by  any  judge 
of  the  court,  upon  due  notice  to  the  parties,  or  it  may  be  enlarged,  as 
he  may  deem  reasonable,  under  all  the  circumstances ;  but,  by  consent 
of  the  partiea>  publication  of  the  testimony  may  at  any  time  pass  into 
the  clerk^s  office,  such  consent  being  in  writing,  and  a  copy  thereof 
entered  in  the  order-books^  or  indorsed  upon  the  deposition  or  testi- 
mony. 

SBBTnCONT  ns  BBirO  S8B& 

70. 

After  any  bill  filed  and  before  the  defendant  hath  answered  the 
same,  upon  affidavit  made  that  any  of  the  plaintifTs  witnesses  are 
aged  and  infirm,  or  going  out  of  the  country,  or  that  any  one  of  them 
is  a  single  witne^  to  a  material  fact,  the  clerk  of  the  court  shall,  as  of 
course,  upon  the  application  of  the  plaintiff,  issue  a  commission  to 
such  commissioner  or  commissioners  as  a  judge  of  the  court  may 
direct,  to  take  the  examination  of  such  witness  or  witnesses  de  hene 
esse,  upon  giving  due  notice  to  the  adverse  party  of  the  time  and  place 
of  taking  his  testimony. 

FOBM  OF  THE  LAST  mTEBBOGATOBT. 

The  last  interrogatory  in  the  written  interro^tories  to  take  testi- 
mony now  commonly  in  use  shall  in  the  future  be  altered,  and  stated 
in  substance  thus :  "  Do  you  know,  or  can  you  set  forth,  any  other 
matter  or  thing  which  may  be  a  benefit  or  advantage  to  the  parties  at 
issue  in  this  cause,  or  either  of  them,  or  that  may  be  material  to  the 
snbjeet  of  this  your  examiiiation^  or  the  matters  in  queatiaxL  ipt 
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this  cause  t    If  yea,  set  forth  the  same  fully  and  at  large  in  your 


7a. 

Where  a  defendant  in  equity  files  a  croee4>fll  for  disoo^eiy  only 
against  the  plaintiff  in  the  original  bill,  the  defendant  to  the  original 
bill  shall  first  answer  thereto  before  the  original  plaintiff  shall  be 
compellable  to  answer  the  cross-bill.  The  answer  of  the  original 
plaintiff  to  such  cross-bill  may  be  read  and  used  by  the  party  filing 
the  cross-bill  at  the  hearing,  in  the  same  manner  and  under  the  same 
xeatrictions  as  the  answer  praying  relief  may  now  be  read  and  use(L» 

BBFXBBirOB  TO  AHD  PBOCEEDHrOS  BEFOBE  ICASTSBS. 

It. 

Every  decree  for  an  account  of  the  personal  estate  of  a  testator  or 
intestate  shall  contain  a  direction  to  the  master  to  whom  it  is  referred 
to  take  the  same  to  inquire  and  state  to  the  court  what  parts,  if  any, 
of  such  personal  estate -are  outstanding  or  undisposed  o^  unless  the 
court  shall  otherwise  direct'^ 

Whenever  any  reference  of  any  matter  is  made  to  a  master  to 
examine  and  report  thereon,  the  party  at  whose  instance  or  for  whose 
benefit  the  reference  is  made  shall  cause  the  same  to  be  presented  to 
the  master  for  a  hearing  on  or  before  the  next  rule-day  succeeding  the 
time  when  the  reference  was  made;  if  he  shall  omit  to  do  so,  the 
adverse  party  shall  be  at  liberty  forthwith  to  cause  proceedings  to  be 
had  before  the  master,  at  the  costs  of  the  party  procuring  the  refer- 


ence.** 


75. 


TTpon  every  such  reference,  it  shall  be  the  duty  of  the  master,  as 
soon  as  he  reasonably  can  after  the  same  is  brought  before  him,  to 
assign  a  time  and  place  for  proceedings  in  the  same,  and  to  give  doe 

t%  Identioal  with  Na  32,  Eng.  Ord.  in  «4  Identical  with  No.  45,  Bog.  Old.  ia 

Chan.  Dec.  21^  lS3a  Chan.  Aug.  26,  1841. 

tt  See  Nofl.  41  and  42,  Eng.  Ord.  in  *b  Compare  No.  46,  Eng.  Ord.  in  Chan. 

OiiaiL  Aug.  26,  1S41.  April  8,  1828,  as  amended  Xo7.  23,  1831. 
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notice  thereof  to  each  of  the  parties,  or  their  solicitors ;  and  if  either 
party  shall  fail  to  appear  at  the  time  and  place  appointed,  the  master 
shall  be  at  liberty  to  proceed  ex  parte,  or,  in  his  discretion,  to  adjourn 
the  examination  and  proceedings  to  a  future  day,  giving  notice  to  the 
absent  party  or  his  solicitor  of  such  adjournment ;  and  it  shall  be  the 
duty  of  the  master  to  proceed  with  all  reasonable  diligence  in  every 
such  reference,  and  with  the  least  practicable  delay,  and  either  party 
shall  be  at  liberty  to  apply  to  the  court,  or  a  judge  thereof,  for  an 
order  to  the  master  to  speed  the  proceedings  and  to  make  his  report, 
and  to  certify  to  the  court  or  judge  the  reason  for  any  delay.*^ 


76. 

In  the  reports  made  by  the  master  to  the  court,  no  part  of  any  state 
of  facts,  charge,  affidavit,  deposition,  examination,  or  answer  brought 
in  or  used  before  them  shall  be  stated  or  recited*  But  such  state  of 
facts,  charge,  affidavit,  deposition,  examination,  or  answer  shall  be 
identified,  specified,  and  referred  to,  so  as  to  inform  the  court  what 
state  of  facts,  charge,  affidavit,  deposition,  examination,  or  answer 
were  so  brought  in  or  used.^^ 

77. 

The  master  shall  regulate  all  the  proceedings  in  every  hearing 
before  him,  upon  every  such  reference ;  and  he  shall  have  f uU  author- 
ity to  examine  the  parties  in  the  cause,  upon  oath,  touching  all  mat- 
ters contained  in  the  reference,  and  also  to  require  the  production  of 
an  books,  papers,  writings,  vouchers,  and  other  documents  applicable 
thereto;  and  also  to  examine  on  oath,  viva  voce,  aU  witnesses  pro- 
duced by  the  parties  before  him,  and  to  order  the  examination  of 
other  witnesses  to  be  taken,  under  a  conmiission  to  be  issued  upon  his 
certificate  from  the  clerk's  office  or  by  deposition,  according  to  the  act 
of  Congress,  or  otherwise,  as  hereinafter  provided;  and  also  to  direct 
the  mode  in  which  the  matters  requiring  evidence  shall  be  proved 
before  him;  and  generally  to  do  all  other  acts,  and  direct  all  other 
inquiries  and  proceedings  in  the  matters  before  him,  which  he  may 
deem  necessary  and  proper  to  the  justice  and  merits  thereof  and  the 
ri^ts  of  the  parties.'® 

t€  Compare  No&  51,  63,  and  68,  Eng.  S8  Compare  Nos.  61,  60,  60,  and  73, 
(ML  in  Chan.  April  3,  1828,  as  amended  Eng.  Ord.  in  Chan.  April  3,  1828,  aa 
Not.  23,  1831.  amended  Nov.  23,  1831. 

S7  Identical  with  No.  48,  Eng.  Ord.  in 
Chan.  Aug.  26,  1841. 
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78. 


WitneMes  who  live  within  the  diitrict  may,  upon  due  notiee  to  tbd 
opposite  party,  be  summaned  to  appear  before  the  oommiflBiOBei 
appointed  to  Uke  testimony,  or  before  a  master  or  examiner  appointed 
in  any  eauie^  by  tubpeena  in  the  usual  form,  whieh  may  be  iamed  bj 
the  elerk  in  blank,  and  filled  up  by  the  paHy  praying  the  same,  or  bjr 
the  oommiflBJoner,  master,  or  examiner,  requiring  the  attendanoe  d 
the  witnesses  at  the  time  and  plaee  ^>eoified,  who  shall  be  allowed  fear 
attendanoe  the  same  eompensation  as  for  attendanoe  in  court ;  and  if 
any  witness  shaU  refuse  to  appear  or  give  eridenoe  it  shall  be  deemed 
a  contempt  of  the  court,  which  being  certified  to  the  clerk's  office  by 
the  commissioner,  master,  or  examiner,  an  attachment  may  issue 
thereupon  by  the  order  of  the  court  or  of  any  judge  thereof,  in  the 
same  manner  as  if  the  contempt  were  for  not  attending,  or  fear  refas- 
ing  to  give  testimony  in  the  court  But  nothing  herein  contained 
shall  prevent  the  examination  of  witnesses  viva  voce  when  producsd 
in  open  oourty  if  die  court  shall,  in  its  disoretion,  deem  it  adnaaUe. 


All  parties  accounting  before  a  master  shall  bring  in  their  respec- 
tive accounts  in  the  form  of  debtor  and  creditor ;  and  any  of  the  other 
parties  who  shall  not  be  satisfied  with  the  account  so  brought  in  shall 
be  at  liberty  to  examine  the  accounting  party  viva  v^ee,  or  upon  inter- 
rogatories, in  the  master's  office,  or  by  deposition,  as  the  master  shall 
direct** 


All  affidavits,  depositions,  and  documents  which  have  been  pcevi* 
ously  made,  read,  or  used  in  the  court  upon  any  proceediog  in  any 
cause  or  matter  may  be  used  before  the  master^^ 

The  master  shaU  be  at  Uhsrty  to  examine  aa^^  eiediter  or  other  pe^ 
son  eoming  in  to  claim  befoie  him^  either  upon  written  interfc^pi- 
tories  or  vivm  Mce,  or  in  both  modes,  as  the  nature  of  the  ease  mty 
appear  to  him  to  require.  The  evidence  upon  Bvtcik  examinatiena  shall 
be  taken  dovm  by  the  master,  or  by  some  other  person  by  his  order 

t9  Identical  wMh  Nq^  6l»  ISna^  QrtL  in  4o  Compare  No.  66,  Bbg.  Qrd.  ta  diaa. 
Chan.  April  3, 1S28,  as  amended  Nov.  23,  April  3»  IS28»  as  aneided  N«r.  S^  1331. 
1831. 
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and  in  hia  pi^ea^pee,  if  either  party  requiy^  it,  ip  oyd^p  that  the  sam^ 
may  be  uaed  by  the  court  if  necessary.*^ 

The  circuit  courts  may  appoint  standing  masters  in  chancery  in 
their  respective  districts,  (a  majority  of  all  the  judges  thereof,  includ- 
ing the  justice  of  tbe  Supreme  Court,  the  circuit  judges,  and  the  dis- 
trict judge  for  the  district,  concurring  in  the  appointment,)  and  they 
may  also  appoint  a  master  pro  hac  vice  in  any  particular  case.  The 
eompensation  to  be  allowed  to  every  master  in  chaneery  for  hia  aerr- 
ices  in  any  particular  case  shall  be  fixed  by  the  circuit  court,  in  ite 
discretion,  having  regard  to  all  the  circumstances  thereof,  and  the 
compensation  shall  be  charged  upon  and  borne  by  such  of  the  parties 

in  the  etnte  ai  the  eourt  shall  direct  The  master  shall  not  retain  his 
report  aa  seourity  for  his  eopipensation ;  but  when  the  oompensatiim 
ifl  allowed  by  the  court,  he  shall  be  entitled  to  an  attachment  for  the 
amount  against  the  party  who  is  ordered  to  pay  the  same,  if,  upon 
notice  thereof,  be  does  not  pi^  it  within  the  time  piresoribed  by  the 

noiirriQita  »q  wmbt  of  lo^T^^i, 

88. 

The  master,  as  soon  as  his  report  is  ready,  shall  return  the  same 
into  the  clerk's  office,  and  the  day  of  the  return  shall  be  entered  by  the 
deA  in  the  ordear  Wh»  The  parties  shi^ll  haw  one  month  from  the 
time  oi  filing  the  report  to  file  oxceptiona  thereto )  and,  if  no  excep- 
tions are  within  that  period  filed  by  either  party,  the  report  shall 
stand  confirmed  on  the  next  rale^ay  after  the  month  is  expired,  If 
ezoeptiona  are  filed,  they  abaU  stand  for  hearing  before  the  court,  if 
the  court  ia  then  in  Hmm  i  or,  if  nQt»  tiien  at  the  ne?rt  sitting  of  the 
court  which  shall  be  held  thereafter,  by  adjournment  or  otherwise. 

84. 

Ami,  in  order  to  pr^vmt  cswep^ow  to  reporta  f ron^  being  filed  for 
^Yolom  causes,  Qip  for  mere  delay>  the  party  whoae  eixceptiona  are 
o?eimil^  ahall^  for  ev^ry  exception  ovorrnled,  pay  coata  to  the  oth^r 
pwty,  nA  for  every  oxo^ption  allowed  shall  he  entitle  to  ooats ;  the 

4)  l4e«tMl  witli  Nq,  72,  Smk  Ord.  in      ««  Foot  qr^iUial  fona  of  tUa.  nria  see 
ChaD.  April  3,  1S28,  aa  tLvii^f4»i  )^0Y^  93^  1  Uow.  (zviu. 
1831. 
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cost  to  be  fixed  in  each  case  by  the  coorty  by  a  standing  mle  of  the 
circuit  court 

DXGBSXa. 

sa. 

Clerical  mistakes  in  decrees  or  decretal  orders,  or  errors  arising 
from  any  accidental  slip  or  omission,  t^^J^  &t  any  time  before  an 
actual  enrollment  thereof ,  be  corrected  by  order  of  the  court  or  a 
judge  thereof >  upon  petition,  without  the  form  or  expense  of  a  rehear- 
ing.*' 

86. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor 
other  pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master, 
nor  any  other  prior  proceeding,  shall  be  recited  or  stated  in  ihe  decree 
or  order;  but  the  decree  and  order  shall  begin,  in  substance,  as  fol- 
lows :  "  This  cause  came  on  to  be  heard  (or  to  be  further  heard,  as 
the  case  may  be)  at  this  term,  and  was  argued  by  counsel ;  and  there- 
upon, upon  .consideration  thereof,  it  was  ordered,  adjudged,  and 
decreed  as  follows,  viz  :'*    [Here  insert  the  decree  or  order.]** 

OUABDIANS  AND  PBOOHEIN  AlOB. 

87. 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  court, 
or  by  any  judge  thereof,  for  infants  or  other  persons  who  are  under 
guardianship,  or  otherwise  incapable  to  sue  for  themselves.  All 
infants  and  other  persons  so  incapable  may  sue  by  their  guardians,  if 
any,  or  by  their  prochein  ami;  subject,  however,  to  such  orders  as  the 
court  may  direct  for  the  protection  of  infants  and  other  persons. 

88. 

Every  petition  for  a  rehearing  shall  contain  the  special  matter  or 
cause  on  which  such  rehearing  is  applied  for,  shall  be  signed  by 
counsel,  and  the  facts  therein  stated,  if  not  apparent  on  the  record, 
shall  be  verified  by  the  oath  of  the  party  or  by  some  other  person. 
No  hearing  shall  be  granted  after  the  term  at  which  the  final  decree  of 

**  Substantially  the  same  as  No.  45,       44  Ck>mpare  No.  27,  Eag.  CM.  in  Chan. 
Eng.  Ord.  in  Chan.  April  3,   1828,  as  Dec.  21,  1838. 
amended  Nov.  23,  1831. 
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the  court  shall  have  been  entered  and  recorded,  if  an  appeal  lies  to  the 
Supreme  Court.  But  if  no  appeal  lies,  the  petition  may  be  admitted 
at  any  time  before  the  end  of  the  next  term  of  the  courts  in  the  discre- 
tion of  the  court. 

89. 

The  circuit  courts  (a  majority  of  all  the  judges  thereof,  including 
the  justice  of  the  Supreme  Court,  the  circuit  judges,  and  the  district 
judge  for  the  district,  concurring  therein)  may  make  any  other  and 
further  rules  and  regulations  for  the  practice,  proceedings,  and 
process,  mesne  and  final,  in  their  respective  districts,  not  inconsistent 
with  the  rules  hereby  prescribed,  in  their  discretion,  and  from  time  to 
time  alter  and  amend  the  same. 

•0. 

In  all  cases  where  the  rules  prescribed  by  this  court  or  by  the  cir- 
cuit court  do  not  apply,  the  practice  of  the  circuit  court  shall  be  regu- 
lated by  the  present  practice  of  the  high  court  of  chancery  in  Eng- 
land, so  far  as  the  same  may  reasonably  be  applied  consistently  with 
the  local  circumstances  and  local  conveniences  of  the  district  where 
the  court  is  held,  not  as  positive  rules,  but  as  furnishing  just  analogies 
to  regulate  the  practice. 

91. 

Whenever,  under  these  rules,  an  oath  is  or  may  be  required  to  be 
taken,  the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath, 
in  lieu  thereof  make  solemn  affirmation  to  the  truth  of  the  facts 
stated  by  him. 

DSOBMBBB  TSBM,  1863. 
9S. 

Ordered,  That  in  suits  in  equity  for  the  foreclosure  of  mortgages 
in  the  circuit  courts  of  the  United  States,  or  in  any  court  of  the  Ter- 
ritories having  jurisdiction  of  the  same,  a  decree  may  be  rendered  for 
any  balance  that  may  be  found  due  to  the  complainant  over  and  above 
the  proceeds  of  the  sale  or  sales,  and  execution  may  issue  for  the  col- 
lection of  the  same,  as  is  provided  in  the  eighth  rule  of  this  court 
regulating  the  equity  practice,  where  the  decree  is  solely  for  the  pay- 
ment of  money. 


IVH  APPINDnL 

OoTom  Tbbx,  1878. 
iHjruiroTiaire. 

•8. 

When  an  appeal  from  a  final  decree,  in  an  eqnity  suit,  granting  or 
dissolving  an  injunction,  is  allowed  by  a  justice  or  judge  who  took 
part  in  the  decision  of  the  caude,  he  may,  in  hift  dlMreiiofi,  ai  tbe 
time  of  such  allowance,  make  an  order  suspending  or  modifying  the 
injunction  during  the  pendency  of  the  appeal,  upon  such  terms,  as  to 
bond  or  otherwise,  as  he  may  consider  proper  for  the  beewity  of  the 
rights  of  the  opposite  party.** 

OoTOBBB  Tmai,  1S8L 

Eyety  bill  brought  by  one  or  more  stockholders  in  a  corporati<m 
against  the  corporation  and  other  parties,  founded  on  rights  which 
may  properly  be  asserted  by  the  corporation,  must  be  verified  by  oath, 
and  must  contain  an  allegation  that  the  plaintiff  was  a  shareholder  at 
the  time  of  the  transaction  of  which  he  complains,  or  tliat  his  share 
had  devolved  on  him  since  by  operation  of  law,  and  that  the  suit  is  not 
a  collusive  one  to  confer  on  a  court  of  the  United  States  jurisdiction 
of  a  case  of  which  it  would  not  otherwise  have  cognizance.  It  inust 
also  set  forth  with  particularity  the  efforts  of  the  plaintiff  to  secure 
such  action  as  he  desires  on  the  part  of  the  managing  directors  or 
trustees,  and,  if  necessary,  of  the  shareholders,  and  the  causes  of  his 
failure  to  obtain  such  action. 

4B  See  No.  47,  £og.  Ord.  in  Chan.  April  3,  1828,  as  amended  N^.  23,  IML 


OBDINANGES  OF  LOBD  GHANGELLOB  BAGON. 


1. 

No  deotee  shall  be  revened^  altered^  or  explained^  being  onoe  under 
the  great  seal^  but  upon  bill  of  review ;  and  no  bill  of  reyiew  shall  be 
admitted)  exoept  it  contain  either  error  in  law^  appearing  in  the  body 
of  the  decree,  without  further  examination  of  matters  in  fact,  or 
some  new  matter  which  hath  risen  in  time  after  the  decree,  and  not 
any  new  proof  which  might  have  been  used  when  the  decree  was 
made»  Nevertheless,  upon  new  proof  that  is  come  to  light  after  the 
decree  made,  and  could  not  possibly  have  been  used  at  the  time  when 
the  decree  passed,  a  bill  of  review  may  be  grounded  by  the  special 
license  of  the  courts  and  not  otherwise. 

2. 

In  case  of  miscasting  (being  a  matter  demonstrative),  a  decree 
may  be  eitplained  and  reeonciled  by  an  order  without  a  bill  of  review ; 
not  understanding,  by  miscasting,  any  pretended  misrating  or  mifr> 
valuing)  but  only  error  in  the  auditing  or  numbering. 


No  bill  of  review  shall  be  admitted,  or  any  other  new  bill  to  change 
matter  decreed,  except  the  decree  be  first  obeyed  and  performed — ^as, 
if  it  be  for  land,  that  the  possession  be  yielded ;  if  it  be  for  money, 
that  the  money  be  paid ;  if  it  be  for  evidences^  that  the  evidences  be 
brought  in;  and  so  in  other  cases  which  stand  upon  the  strength  of 
the  decree  alone. 

But,  if  any  act  be  decreed  to  be  done  which  extinguisheth  the  party's 
right  at  the  oommon  law,  as  making  of  assurance  or  release,  acknowl- 
edging satisfaction,  canceling  of  bonds  or  evidences,  and  the  like, 
those  parts  of  the  decree  are  to  be  spared  until  the  bill  of  review  be 
determined ;  but  such  sparing  is  to  be  warranted  by  public  order  made 
in  court 

1695 
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5. 


No  bill  of  review  shall  be  pnt  in  except  the  partj  that  prefers  it 
enters  into  recognizance  with  sureties  for  satisfying  of  costs  and 
damages  for  the  delay,  if  it  be  found  against  him. 


No  decree  shall  be  made  upon  pretense  of  equity  against  the  express 
provision  of  an  act  of  Parliament  Xevertheless,  if  the  construction 
of  such  act  of  Parliament  hath  for  a  time  gone  away  in  general  opin- 
ion and  reputation,  and  after,  by  a  later  judgment,  hath  heea  con- 
trolled, then  relief  may  be  given  upon  matter  of  equity  for  cases  aris- 
ing before  the  said  judgment,  because  the  subject  was  in  no  default 

7. 

Imprisonment  for  breach  of  a  decree  is  in  nature  of  an  execution, 
and  therefore  the  custody  ought  to  be  strait,  and  the  party  not  to 
have  any  liberty  to  go  abroad  but  by  special  license  of  the  lord  chan- 
cellor; but  no  close  imprisonment  is  to  be  but  by  express  order  for 
willful  and  extraordinary  contempts  and  disobedience  as  hath  been 
used 

In  case  of  enormous  and  obstinate  disobedience  in  breach  of  a 
decree,  an  injunction  is  to  be  granted  sub  poena  of  a  sum;  and  upon 
affidavit  or  other  sufficient  proof  of  persisting  in  contempts,  fines  are 
to  be  pronounced  by  the  lord  chancellor  in  open  court,  and  the 
same  estreated  down  into  the  Hanaper,  if  cause  be,  by  a  special  order. 


In  case  of  a  decree  made  for  the  possession  of  land,  a  writ  of  exe- 
cution goeth  forth,  and,  if  that  be  disobeyed,  then  process  of  contempt, 
according  to  the  course  of  the  court  against  the  person  to  commission 
of  rebellion,  and  then  a  sergeant  at  arms  by  special  warrant,  and,  in 
case  the  sergeant  at  arms  cannot  find  him,  or  be  resisted,  upon  the 
coming  in  of  the  party  and  his  commitment,  if  he  persist  in  disobedi- 
ence, an  injunction  is  to  be  granted  for  the  possession,  and,  in  case 
that  also  be  disobeyed,  then  a  commission  to  put  him  in  possession. 

10. 

Where  the  party  is  committed  for  breach  of  a  decree,  he  is  not  to  be 
enlarged  imtil  the  decree  be  fully  performed  in  all  things  whidi  are 
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to  be  done  pxeeently;  but  if  there  be  other  parts  of  the  decree  to  be 
performed  at  days  or  times  to  oome,  then  he  may  be  enlarged  by  order 
of  conrt  upon  reoognizance,  with  sureties,  to  be  put  in  for  tibe  per- 
formance d»  future;  otherwise  not. 

tu 

Where  causes  come  to  a  hearing  in  court,  no  decree  bindeth  any 
person  who  was  not  served  with  process  ad  audiendum  judtcvum, 
aooordiqg  to  the  course  of  the  court,  or  did  appear  jfro^ts  in  person  in 
eonrti 

is. 

No  decree  bindeth  any  that  cometh  in  bona  fide  by  conveyance  from 
the  defendant  before  the  bill  exhibited,  and  is  made  no  party,  neither 
by  bill  nor  order ;  but  where  he  comes  in  pendente  lite,  and  idiile  the 
suit  is  in  full  prosecution,  and  without  any  color  of  allowance  or 
privity  of  the  court,  there  regularly  the  decree  bindeth ;  but  if  there 
were  any  intermission  of  suit,  or  the  court  made  acquainted  with  the 
conveyance,  the  court  is  to  give  order  upon  the  special  matter  accord- 
ing to  justice. 

It. 

Where  eauses  are  dismissed  upcm  full  hearing,  and  the  dismission 
signed  by  the  lord  chancellor,  such  causes  shall  not  be  retained  again, 
nor  new  bill  exhibited,  except  it  be  upon  new  matter,  like  to  the  case 
of  the  bill  of  review. 

14. 

In  caee  of  other  dismissions  which  are  not  upon  hearing  o¥  fhe 
cause,  if  any  new  bill  be  brought,  the  dismission  is  to  be  pleaded ;  and 
after  reference  and  report  of  the  contents  of  both  suits,  and  con- 
sideration taken  of  the  causes  of  the  former  dismission,  the  court 
shall  rule  the  retaining  or  dismissing  of  the  new  bill,  according  to 
justice  and  the  nature  of  the  case. 

1ft. 

All  suits  grounded  upon  wills  nuncupative,  leasee  parol,  or  upon 

long  leases  that  tend  to  the  defeating   of  the  king^s  tenures,  for  the 

estabhshing  of  perpetuities,  or  grounded  upon  remainders  put  in  to 

the  crown  to  defeat  purchasers,  or  for  brokage  or  rewards  to  make 
9|.  Pras.  Vol.  ItL^lor, 
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marriages,  or  for  baigains  at  play  and  wagers,  or  for  baigains  for 
ofBoes  contrary  to  the  statute  of  5  &  6  Edw.  VL,  or  for  contracts  upon 
usury  or  simony,  are  regularly  to  be  dismissed  upon  motion  if  they 
be  the  sole  effect  of  the  bill,  and  if  there  be  no  special  dreumstanoes 
to  move  the  court  to  allow  Uiem  a  proceeding,  and  all  suits  under  the 
▼alue  of  ten  pounds  are  regularly  to  be  dismisBed. 

la. 

Dismissions  are  properly  to  be  prayed  and  had,  either  upon  hesring 
or  upon  plea  unto  the  bill,  when  the  cause  comes  first  into  the  court; 
but  dismissions  are  not  to  be  prayed  after  the  parties  have  been  at 
ohaigea  of  examination,  except  it  be  upon  special  cause. 

17. 

If  the  plaintiff  discontinue  the  prosecution,  after  all  the  defendants 
have  answered,  above  the  space  of  one  whole  term,  the  cause  is  to  be 
dismissed  of  course,  without  any  motion,  but  after  replication  put  in 
no  cause  is  to  be  dismissed  without  motion  and  order  of  the  court* 

18. 

Double  vexation  is  not  to  be  admitted;  but  if  the  party  sue  for  the 
same  cause  at  common  law  and  in  diancery,  he  is  to  have  a  day  given 
to  make  his  election  where  he  will  proceed,  and^  in  default  of  such 
election,  to  be  dismissed. 

19. 

Where  causes  are  removed  by  special  eerUorari  upon  a  bill  contain- 
ing matter  of  equity,  the  plaintiff  is,  upon  receipt  of  his  writ^  to  put 
in  bond  to  prove  his  suggestion  within  fourteen  days  after  the  receipt, 
which,  if  he  does  not  prove,  then,  upon  certificate  from  either  of  the 
examiners  presented  to  the  lord  chancellor,  the  cause  shall  be  dis- 
missed with  costs,  and  a  procedendo  to  be  granted, 

90. 

No  injunction  of  any  nature  shall  be  granted,  revived,  dissolved,  or 
stayed  upon  any  private  petition. 

91. 

No  injunction  to  stay  suits  at  the  law  shall  be  granted  upon  prio^h 
i1^  of  suit  only,  or  upon  surmise  of  the  plaintiff's  bill  onljy  Init.  xifOs\ 
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matter  confessed  in  the  defendant's  answer  or  matter  of  record^  or 
writing  plainly  appearing,  or  when  the  defendant  is  in  contempt  for 
not  answering,  or  that  the  debt  desired  to  be  stayed  appeareth  to  be 
old,  and  hath  slept  long,  or  the  creditor  or  the  debtor  hath  been  dead 
some  good  time  before  the  suit  brought 

22. 

Where  the  defendant  appears  not,  but  sits  an  attachment ;  or  where 
he  doth  appear,  and  departs  without  answer,  and  is  under  attachment 
for  not  answering;  or  when  he  takes  oath  he  cannot  answer  without 
sight  of  evidences  in  the  country ;  or  where,  after  answer,  he  sues  at 
common  law  by  attorney,  and  absents  himself  beyond  sea, — ^in  these 
cases  an  injunction  is  to  be  granted  for  the  stay  of  all  suits  at  the  com- 
mon law  until  the  party  answer  or  appear  in  person  in  court,  and  the 
court  give  further  order;  but  nevertheless,  upon  answer  put  in,  if 
there  be  no  motion  made  the  same  term,  or  the  next  general  seal  after 
the  term,  to  continue  the  injunction,  in  regard  of  the  insufficiency  of 
the  answer  put  in,  or  in  regard  of  the  matter  confessed  in  the  answer, 
then  the  injunction  to  die  and  dissolve  without  any  special  order. 

28. 

Li  the  case  aforesaid,  where  an  injunction  is  to  be  granted  for  stay 
of  suits  at  the  common  law,  if  the  like  suit  be  in  the  chancery,  either 
by  gcire  facias  or  privil^e  or  English  bill,  then  the  suit  is  to  be  stayed 
by  order  of  the  court,  as  it  is  in  other  courts  by  injunction,  for  tihat 
the  court  cannot  enjoin  itself. 

24. 

Where  an  injunction  hath  been  obtained  for  stay  of  suits,  and  no 
prosecution  is  had  for  the  space  of  three  terms,  the  injunction  is  to 
fall  of  itself 9  without  further  motion. 

26. 

Where  a  bill  comes  in  after  an  arrest  at  the  common  law  for  a  debt, 
no  injunction  shall  be  granted  without  bringing  the  principal  money 
into  court,  except  there  appear  in  the  defendant's  answer,  or  by  sight 
of  writings,  plain  matter  tending  to  discharge  the  debt  in  equity; 
but  if  an  injunction  be  awarded  and  disobeyed,  in  that  case  no  money 
shall  be  brought  in  or  deposit^  in  regard  of  the  contempt 


1700  APPENDIX. 


SC 


InjimctioiiB  for  poBseBsion  are  not  to  be  granted  before  a  decreo, 
but  where  the  posseseion  hath  continued  by  the  apace  of  three  years 
before  the  bill  exhibited,  and  upon  the  same  title,  and  not  upon  any 
title  by  leasOi  or  otherwise  determined. 


hi  0886  where  the  defendant  sita  all  the  prooesa  of  oontampt  and 
cannot  be  found  by  the  sergeant  at  arms,  or  resists  the  sergeant)  or 
makes  rescue,  a  sequestration  shall  be  granted  of  the  land  in  queition, 
and,  if  the  defendant  render  not  himself  within  the  year,  then  an 
injunction  for  the  possession. 

aa. 

Injunctions  against  felling  of  timber,  plowing  up  of  ancient  ptt^ 
tures,  or  for  the  maintaining  of  inclosures,  or  the  like,  shall  be 
granted  according  to  the  circumstances  of  the  case;  but  not  in  case 
where  the  defendant,  upon  his  answer,  daimeth  an  estate  of  inherit- 
ance, except  it  be  where  he  daimeth  the  land  in  trusty  or  xxpon  some 
other  special  ground. 


No  sequestration  shall  be  granted  but  of  lands,  leaaea,  or  goods  m 
question,  and  not  of  any  other  lands  or  goods  not  contained  in  the 
auits. 


so. 


Where  a  decree  is  made  for  rent  to  be  paid  out  of  land,  or  a  sum 
of  money  to  be  levied  out  of  the  profits  of  land,  there  a  sequestration 
of  the  same  lands,  being  in  the  defendant's  hands,  may  be  granted. 


81. 


Where  the  decrees  of  the  provincial  counsel,  or  of  the  court  of 
requests,  or  the  queen's  court,  are,  by  continuancy  or  other  means, 
interrupted,  there  the  court  of  chancery,  upon  a  bill  preferred  for  oo^ 
roborations  of  the  same  jurisdictions,  decrees,  and  sentences,  shall 
give  remedy. 


88. 


Where  any  cause  comes  to  a  hearing  that  hath  been  formerly 
decreed  in  any  other  of  the  king's  courts  of  justice  at  Westminster, 
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such  decree  shall  be  first  read,  and  then  to  proceed  to  the  rest  of  ^e 
evidence  on  both  sides. 

tt. 

Suits  after  judgment  may  be  admitted  according  to  the  ancient 
custom  of  the  chancery,  and  the  late  royal  decision  of  his  majesty  of 
reoord  after  solemn  and  great  deliberation;  but  in  such  suits  it  is 
ordered  that  bond  be  put  in  with  good  sureties  to  prove  the  sug- 
gDstions  of  the  bilL 

Decreet  upon  suits  brought  after  judgment  shall  contain  no  words 
to  maka  void  or  weaken  the  judgment,  .but  shall  only  correct  the  cor- 
nqst  conscience  of  the  party,  and  rule  him  to  make  restitution  or  per- 
form other  acts^  according  to  the  equity  of  the  case. 

The  registers  are  to  be  sworn,  as  hath  been  lately  ordered. 

If  any  order  shall  be  made,  and  the  court  not  informed  of  the  last 
material  order  formerly  made,  no  benefit  shall  be  taken  by  such  order, 
as  granted  by  abuse  and  surreptition,  and  to  that  end  the  registers 
ought  duly  to  mention  the  former  order  in  the  latter. 

87. 

No  order  shall  be  explained  upon  any  private  petition,  but  in 
court  aa  they  are  made;  and  the  register  is  to  set  down  the  ordess  as 
they  were  pronounced  by  the  court  truly  at  his  peril,  without  troubling 
the  lord  chancellor  by  any  private  attending  of  him  to  explain  his 
meaning ;  and  if  any  explanation  be  desired,  it  is  to  be  done  by  public 
motion,  where  the  other  party  may  be  heard. 

• 

No  draft  of  any  order  shall  be  delivered  by  the  roister  to  either 
party  without  keeping  a  copy  by  him,  to  the  end  that,  if  the  order 
be  not  entered,  nevertheless  the  court  may  be  informed  what  was 
fonnerly  done,  and  not  put  to  new  trouble  and  hearing,  and  to  the 
end,  also,  that  knowledge  of  orders  be  not  kept  back  too  long  from 
either  parly,  but  may  presently  appear  at  the  oflioe. 
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St. 


Where  a  cause  ^  hath  been  debated,  upon  hearing  of  both  paitieB, 
and  opinion  hath  been  deUvered  by  the  court,  and,  nevertheless,  the 
cause  referred  to  treaty,  the  rasters  are  not  to  omit  the  opinion 
of  the  court  in  drawing  of  the  order  of  reference,  except  the  court 
doth  specially  declare  that  it  be  entered  without  any  opinion  either 
way ;  in  which  case,  nevertheless,  the  roisters  are,  out  of  their  short 
note,  to  draw  up  some  more  full  remembrance  of  that  that  passed  in 
court,  to  inform  the  court  if  the  cause  come  back  and  cannot  be 
agreed* 

40. 

The  registers,  upon  sending  of  their  draft  unto  the  counsel  of  the 
parties,  are  not  to  respect  the  interlineations  or  alterations  of  the  said 
counsel  (be  the  said  counsel  never  so  great),  further  than  to  put  them 
in  remembrance  of  that  which  was  truly  delivered  in  court,  and  so  to 
conceive  the  order  upon  their  oath  and  duty,  without  any  further 
respect 

41. 

The  roisters  are  to  be  careful  in  penning  and  drawing  up  of 
decrees,  and  special  matters  of  difficulty  and  weight,  and  therefore, 
when  they  present  the  same  to  the  lord  chancellor,  they,  ought  to  give 
him  understanding  which  are  those  decrees  of  weight,  that  they  may 
be  read  and  reviewed  before  his  lordship  sign  them. 

42. 

The  decrees  granted  at  the  rolls  are  to  be  presented  to  his  lordship, 
with  the  orders  whereupon  they  are  drawn,  within  two  or  three  dajB 
after  every  term. 

4S. 

Injunctions  for  possession,  or  for  stay  of  suits  after  verdict,  are  to 
be  presented  to  his  lordship  together  with  the  orders  whereupon  they 
go  forth,  that  his  lordship  may  take  consideration  of  the  orders  before 
he  sign  them. 

*In  the  text  of  the  Orders  the  word  Chan.  20;  it  also  appears  from  Tothill, 

<" lease"  is  inserted  instead  of  ''cause"  Proceedings  of  High  Court  of  Ghaaeerj 

as    here    printed.     This    typographical  39. 
error   is  noted  in  Beames,  Orders   in 
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Where  any  order  upon  the  special  nature  of  the  case  shall  be  made 
against  any  of  these  general  rules,  there  the  register  shall  plainly 
and  expressly  set  down  the  particulars,  reasons,  and  grounds  moving 
the  court  to  vary  from  the  general  rule. 

46. 

No  reference  upon  a  demurrer  or  question  touching  the  jurisdic- 
tion of  the  court  shall  be  made  to  the  masters  of  the  chancery,  but 
such  demurrers  shall  be  heard  and  ruled  in  court,  or  by  the  lord  chanr 
eellar  himself. 

46. 

No  order  shall  be  made  for  the  confirming  or  ratifying  of  any 
report  without  day  first  given,  by  the  space  of  a  sevennight  at  the 
least,  to  speak  to  it  in  court 

47. 

No  reference  shall  be  made  to  any  masters  of  the  court,  or  any  oiher 
commissioners,  to  hear  and  determine,  where  the  cause  is  gone  so  far 
as  to  examination  of  witnesses,  except  it  be  in  special  cases  of  parties 
near  in  blood,  or  of  extreme  poverty,  or  by  consent,  and,  generally, 
reference  of  the  state  of  the  cause,  except  it  be  by  consent  of  the  par- 
ties, to  be  sparingly  granted. 

m 

48. 

No  report  shall  be  respected  in  court  which  exoeedeth  the  warrant 
of  reference. 

4t. 

The  masters  of  the  court  are  required  not  to  certify  the  state  of 
any  cause  as  if  they  would  make  breviates  of  the  evidence  on  both 
sides,  which  doth  little  ease  the  court,  but  with  some  opinion,  or  other- 
wise in  case  they  think  it  too  doubtful  to  give  opinion,  and  there- 
fore make  such  special  certificate,  the  cause  is  to  go  on  to  a  judicial 
hearing  without  respect  had  to  the  same. 

50. 

Matters  of  account,  unless  it  be  in  very  weighty  causes,  are  not 
fit  for  the  court,  but  to  be  prepared  by  reference,  with  this  difference. 
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nevertheless:  that  the  cause  comes  first  to  a  hearing,  and,  upon  the 
entrance  into  a  hearings  they  may  receive  some  dtreetion,  and  be 
turned  over  to  have  the  aooounts  considered,  except  both  partissy 
before  a  hearing,  do  consent  to  a  reference  of  the  examination  of  the 
accounts  to  make  it  more  ready  lor  a  ^^^"if^- 

The  like  coarse  to  be  taken  for  the  examination  of  court  roUs,  upon 
customs  and  copies,  which  shall  not  be  referred  to  any  one  master, 
but  to  two  maatersy  at  the  least, 

61. 

No  reference  to  be  made  of  the  insufficiency  of  an  answer  without 
showing  of  some  particular  point  of  the  defect  and  not  upon  aunnise 
of  the  insufficiency  in  general. 

Where  a  trust  is  confessed  by  the  defendant's  answer,  there  needeth 
no  farther  hearing  of  the  cause,  but  a  reference  presently  to  be  made 
of  the  account,  and  so  to  go  on  to  a  hearing  of  the  accounts. 

64. 

Li  all  suits  where  it  shall  appear,  upon  the  hearing  of  the  cause, 
that  the  plaintiff  had  not  probabilem  causam  litigandi,  he  shall  pay 
unto  the  defendant  his  utmost  costs,  to  be  assessed  by  the  court 

1 
» 

If  any  bill,  answer,  replication,  or  rejoinder  shall  be  found  of  an 
immoderate  length,  both  the  party  and  the  counsel  under  whose  hand 
it  passed  shall  be  fined. 

If  there  be  contained  in  any  bill,  answer,  or  other  pleadings  or 
interrogatory  any  matter  libelous  or  slanderous  against  any  that  is  not 
party  to  the  suit,  or  against  such  as  are  parties  to  the  suit,  up<m  mat- 
ters impertinent,  or  in  derogation  of  the  settled  authorities  of  any  of 
^iHi^^®  ^^^'  ^^^^  ^^«'  answers,  pleadings,  or  interrogatories 
™^L^*r^''  ""^  ^^  *^®  ^d  suppressed,  and  the  parties  severaUy 
abttTn^fk    "^"^^^^^t  or  ignominy,  as  shall  be  thought  fit  for  the 

shidl  iSiri?  ^^\^^  *te  counselors  at  law  who  have  set  theb  hands 
"«wi8e  receive  renroof  ot  nimtaVimMf  i*  o«».n.  k^ 
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Demurrers  and  pleas  which  tend  to  discharge  the  stdt  shall  he 
beard  first  upon  every  day  of  orders,  that  the  subject  may  know 
whether  he  shall  need  farther  attendance  or  not. 


58. 

A  demnrrer  is  properly  upon  matter  defective  contained  in  the  bill 
itself,  and  no  foreign  matter,  but  a  plea  is  of  foreign  matter  to  dis- 
chaige  or  stay  the  suit^  as  that  the  cause  hath  been  formerly  dia- 
missed,  or  that  the  plaintiff  is  outlawed  or  excommunicated^  or  there: 
is  another  bill  depending  for  the  same  cause,  or  the  like;  and  such 
plea  may  be  put  in  without  oath  in  case  where  the  matter  of  the  plea 
appears  upon  record,  but,  if  it  be  anything  that  doth  not  appear  upon 
record,  the  plea  must  be  upon  oath. 


6t. 

No  plea  of  outlawry  shall  be  allowed  without  pleading  the  record 
9ub  psde  9igiUi;  nor  plea  of  excommunication  without  the  seal  of  the 


60. 


Where  any  suit  appeareth  upon  the  bill  to  be  of  the  natures  which 
are  rq^ularly  to  be  dismissed,  according  to  the  15th  ordinanoe^  auch 
matter  is  to  be  set  forth  by  way  of  demurrer. 


61. 

Where  an  answer  shall  be  certified  insufficient,  the  defendant  is  to 
pay  costs;  and  if  a  second  answer  be  returned  insufficient  in  the 
points  before  certified  insufficient,  then  double  costs;  and  upon  the 
third,  treble  costs;  and  upon  the  fourth,  quadruple  costs;  and  then 
to  be  committed  also  until  he  hath  made  a  perfect  answer,  and  to  be 
examined  upon  interrogatories  touching  the  points  defective  in  his 
answer ;  but  if  any  answer  be  certified  sufficient,  the  plaintiff  is  to  pay 
coats. 

•a. 

Ko  insufficient  answer  can  be  taken  hold  of  after  replication  put 
in,  becaude  it  is  admitted  sufficient  by  the  replication. 


IIM  A?PBNDDL 


•S. 


An  answer  to  a  matter  charged,  as  the  defendant's  own  fact,  nmst 
be  direct,  without  saying  it  is  to  his  remembrance,  or  as  he  believeth, 
if  it  be  laid  as  done  within  seven  years  before.  If  the  defendant 
deny  the  fact,  he  must  traverse  it  directly,  and  not  by  way  of  nc^tive 
pr^nant ;  as,  if  a  fact  be  laid  to  be  done  with  diverse  circumstances, 
the  defendant  may  not  traverse  it  literally  as  it  is  laid  in  the  bill,  but 
must  traverse  the  point  of  substance.  So,  if  he  be  charged  with  the 
receipt  of  £100,  he  must  traverse  that  he  hath  not  received  £100,  nor 
any  part  thereof,  and,  if  he  have  received  part,  he  must  set  forth 
what  part 

•4. 

If  a  hearing  be  prayed  upon  bill  and  answer,  the  answer  must  be 
admitted  to  be  true  in  all  points,  and  a  decree  ou^t  not  to  be  made 
but  upon  hearing  the  answer  read  in  court 

66. 

Where  no  counsel  appears  for  the  defendant  at  the  hearing,  and  the 
process  appears  to  have  been  served,  the  answer  of  such  defendant 
is  to  be  read  in  court 

66. 

No  new  matter  is  to  be  contained  in  any  replication,  except  it  be  to 
avoid  matter  set  forth  in  the  defendant's  answer. 

67. 

All  copies  in  chancery  shall  contain  fifteen  lines  in  every  sheet 
thereof,  written  orderly  and  unwastefully,  unto  which  shall  be  sub- 
scribed the  name  of  the  principal  clerk  of  the  office  where  it  is  written, 
or  his  deputy,  for  whom  he  will  answer,  for  which  subscription  only 
no  fee  at  all  shall  be  taken. 


68. 

All  commissions  for  examinations  of  witnesses  shall  be  super  inien. 
tncluais  only,  and  no  return  of  depositions  into  the  court  shall  be  re- 
ceived but  such  only  as  shall  be  either  comprised  in  one  roll,  sub- 
scribed with  the  name  of  the  commissioners,  or  else  in  divers  rolls, 
whereof  each  one  shall  be  so  subscribed. 
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If  both  parties  join  in  commissions^  and^  upon  warning  given^  the 
defendant  bring  his  commissioners,  but  produceth  no  witnesses,  nor 
ministereth  interrogatories,  but  after  seek  a  new  commission,  the  same 
shall  not  be  granted ;  but  nevertheless,  upon  some  extraordinary  excuse 
of  the  defendant's  default,  he  may  have  liberty  granted  by  special 
order  to  examine  his  witnesses  in  court  upon  the  former  interroga- 
tories, giving  the  plaintiff,  or  his  attorney^  notice  that  he  may  examine 
also  if  he  wilL 

The  defendant  is  not  to  be  examined  upon  interrogatories,  except 
it  be  in  very  special  cases,  by  express  order  of  the  court,  to  sift  put 
some  fraud  or  practice  pregnantly  appearing  to  the  court,  or  other- 
wisOy  upon  offer  of  the  plaintiff,  to  be  concluded  by  the  answer  of  the 
defendant,  without  any  liberty  to  disprove  such  answer^  or  to  im- 
peach him  after  of  perjury. 

Decrees  in  other  courts  may  be  read  upon  hearing,  without  the  war- 
rant of  any  special  order,  but  no  depositions  taken  in  any  other  court 
are  to  be  read  but  by  special  order;  and,  regularly,  the  court  granteth 
no  order  for  reading  of  deposition,  except  it  be  between  the  same 
parties,  and  upon  the  same  title  and  cause  of  suit. 

m 

No  examination  is  to  be  had  of  the  credit  of  any  witness  but  by 
special  order,  which  is  sparin^y  to  be  granted. 


7S. 

Witnesses  shall  not  be  examined  in  perpetuam  rei  memoriam, 
except  it  be  upon  the  ground  of  a  bill  first  put  in,  and  answer  there- 
unto made,  and  the  defendant  or  his  attorney  made  acquainted  with 
the  names  of  the  witnesses  that  the  plaintiff  would  have  examined, 
and  so  publication  to  be  of  such  witnesses,  with  this  restraint  neverthe- 
less: that  no  benefit  shall  be  taken  of  the  depositions  of  such  witnesses 
in  case  they  may  be  brought  viva  voce  upon  the  trial,  but  only  to  be 
used  in  case  of  death  before  the  trial,  or  age,  or  impotency,  or  absence 
out  of  the  realm  at  the  triaL 
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9C 


No  ^tneaseB  shall  be  examined  after  puUicatioiiy  ezoept  it  be  by 
conBent  or  by  special  order  ad  mformandum  conscientiam  judidff 
and  then  to  be  brought  doee  sealed  up  to  the  coort^  to  peroae  or 
publish  as  the  court  shall  think  good. 


75. 


No  affidavit  shall  be  taken  or  admitted  by  any  master  of  the 
chancery  tending  to  the  proof  or  disproof  of  the  title  or  matter  in 
question,  or  touching  the  merits  of  the  cause ;  neither  shall  any  such 
matters  be  colorably  inserted  in  any  affidavit  for  serving  of  process. 


76. 


No  affidavit  shall  be  taken  against  affidavit^  as  far  as  the  masters  of 
the  chancery  can  have  knowledge,  and,  if  any  such  be  taken,  the  latter 
affidavit  shall  not  be  used  nor  read  in  court. 

77. 

In  case  of  contempts  granted  upon  force,  or  ill  words  upon  serving 
of  process,  or  upon  words  of  scandal  of  the  court,  proved  by  affidavit, 
the  party  is  forthwith  to  stand  committed.  But  for  other  contempts 
against  the  orders  or  decrees  of  the  court,  an  attachment  goes  forth 
first  upon  affidavit  made,  and  then  the  party  is  to  be  examined  upou 
interrogatories,  and  his  examination  referred.  And  if^  upon  his 
examination,  he  confess  matter  of  contempt,  he  is  to  be  committed; 
if  not,  the  adverse  party  may  examine  witnesses  to  prove  the  con- 
tempt And  therefore,  if  the  contempt  appear,  the  party  is  to  be 
committed ;  but,  if  not,  or  if  the  party  that  pursues  the  oontsnqit  do 
fail  in  putting  in  interrogatories,  or  other  prosecution,  or  fail  in  the 
proof  of  the  contempt,  then  the  party  charged  with  the  contempt  is 
to  be  discharged  with  good  costs. 

7a. 

They  that  are  in  contempt,  especially  so  far  as  proclamation  of 
rebellion,  are  not  to  be  here,  neither  in  that  suit  nor  any  other,  ezoept 
the  court  of  special  grace  suspend  the  contempt 


19. 


Imprisonment  upon  contempt  for  matters  passed  may  be  dischaiged 
of  grace  after  sufficient  punishment,  or  otherwise  dispensed  with;  but 
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if  the  imprisonment  be  for  not  performance  of  any  order  of  the  court 
in  force,  they  ought  not  to  be  discharged,  except  they  first  obey,  but 
the  contempt  may  be  suspended  for  a  time. 

80. 

Injunctions,  flequeetrations^  dismissions^  retainers  upon  dismiss 
sions,  or  final  orders  are  not  to  be  granted  upon  petitions. 

"No  former  order  made  in  court  is  to  be  altered,  crossed,  or 
explained  upon  any  petition;  but  such  orders  may  be  stayed  upon 
petition  for  a  small  stay,  until  the  matter  may  be  moved  in  court. 

81. 

Ko  commission  for  examination  of  -witnesses  shall  be  discharged, 
nor  no  examinations  or  depositions  shall  be  suppressed  upon  petition, 
except  it  be  upon  point  of  course  of  the  court  first  referred  to  the 
clerks,  and  certificate  thereupon. 

88. 

No  demurrer  shall  be  overruled  upon  petition. 

84. 

No  scire  facias  shall  be  awarded  upon  recognizances  not  enrolled, 
nor  upon  recognizances  enrolled  unless  it  be  upon  examination  of  the 
record  with  the  writ ;  nor  no  recognizance  shall  be  enrolled  after  the 
year,  except  it  be  upon  special  order  from  the  lord  chancellor. 

85. 

No  writ  of  n$  txsat  regnum,  prohibition,  consultation^  statute  of 
Northampton,  eertunrari  special,  or  procedendo  special,  or  ct^tiorari 
or  procedendo  general,  more  than  one  in  the  same  cause;  habeas 
corpus,  or  corpus  cum  causa,  vi  laica  removend, — ^restitution  there- 
upon, de  coronatore  et  viridario  eligendo  in  case  of  a  moving  de 
homine  repleg.  assiz.,  or  special  patent,  inde  ballivo  amovend,  certio- 
rari  super  presentoHonibus  fact,  coram  eommissariis  seward,  or  ad 
quod  dampnum,  shall  pass  without  warrant  under  the  lord  chancellor's 
hand,  and  signed  by  him,  save  such  writs  as  (of)  ad  guod  dampnum 
88  Bbill  be  signed  by  master  attorney. 
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•«. 


Writs  of  privilege  are  to  be  reduced  to  a  better  rule,  both  for  tbe 
number  of  persons  that  shall  be  privileged,  and  for  the  case  of  the 
privilege;  and  as  for  the  number,  it  shall  be  set  down  by  schedule, 
for  the  case  is  to  be  understood  that,  besides  parties  privileged,  as 
attendants  upon  the  court,  suitors  and  witnesses  are  only  to  have 
privilege  eundo,  redeundo,  ei  morando,  for  their  necessary  attendance, 
and  not  otherwise,  and  that  such  writ  of  privilege  dischargeth  only  an 
arrest  upon  the  first  process ;  but  yet  where,  at  such  times  of  necessary 
attendance,  the  party  is  taken  in  execution,  it  is  a  contempt  to  the 
court,  and  accordingly  to  be  punished 

•7. 

No  tupplicavit  for  the  good  behavior  shall  be  granted  but  upon 
articles  grounded  upon  the  oath  of  two,  at  the  least,  or  certificate  of 
any  one  justice  of  assize,  or  two  justices  of  the  peace,  with  affidavit 
that  it  is  their  hands,  or  by  order  of  the  star  chamber  or  chancery  or 
other  of  the  king's  courts. 

No  recognizance  of  the  good  behavior  and  the  peace  taken  in  the 
country,  and  certified  into  the  petty  bag,  shall  be  filed  in  the  year, 
without  warrant  from  the  lord  chancellor. 

Writs  of  ne  exeat  regnum  are  properly  to  be  granted,  according  to 
the  suggestion  of  the  writ,  in  respect  of  attempts  prejudicial  to  the 
king  and  state,  in  which  case  the  lord  chancellor  will  grant  them, 
upon  prayer  of  any  of  the  principal  secretaries,  without  cause  show- 
ing, or  upon  such  information  as  his  lordship  shall  think  of  weight; 
but  otherwise,  also,  they  may  be  granted,  according  to  the  practice 
of  long  time  used,  in  case  of  interlopers  in  trade,  great  bankrupts,  in 
whose  estate  many  subjects  are  interested,  or  other  cases  that  concern 

multitudes  of  the  king's  subjects,  also  in  case  of  duels  and  divers 
others. 

90. 

.  "^  ^^nts,  certificates,  and  whatsoever  other  process  ret.  coram  re^ 
in  Cane,  shall  be  brought  into  the  chapel  of  the  rolh  within  con- 
venient time  after  the  return  thereof,  and  shall  be  ther©  filed,  upon 
their  proper  files  and  bundles,  as  they  ought  to  be,  except  the  deposi- 
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tions  of  witneeses,  which  may  Temain  with  any  of  the  six  clerks  by  the 
space  of  one  year  next  after  the  cause  shall  be  determined  by  decree, 
or  otherwise  be  dismissed 

•1. 

(An  injunctions  shall  be  enrolled,  or  the  transcript  filed,  to  the  end 
that,  if  occasion  be,  the  court  may  take  order  to  award  writs  of  8cire 
facias  thereupon,  as  in  ancient  time  hath  been  used. 

M. 

All  days  given  by  the  court  to  sheriffs  to  return  their  writs,  or 
bring  their  prisoners  upon  writs  of  privilege,  or  otherwise,  between 
party  and  party,  shall  be  filed  either  in  the  register's  office  or  in  the 
petty  bag,  respectively;  and  all  recognizances  taken  to  the  king's  use, 
or  unto  the  court,  shall  be  duly  enrolled  in  convenient  time  with  the 
clerks  of  the  enrollment,  and  calendars  made  of  them,  and  the 
calendars  every  Ifichaelmas  term  to  be  presented  to  the  lord 
chancellor. 

In  case  of  suits  upon  the  commissions  for  charitable  uses,  to  avoid 
charge,  there  shall  need  no  bill,  but  only  exceptions  to  the  decree  and 
answer  forthwith  to  be  made  thereunto;  and  thereupon,  and  upon 
sig^t  of  the  inquisition,  and  the  decree  brought  unto  the  lord  chancel- 
lor by  tiie  clerk  of  the  petty  bag,  his  lordship,  upon  perusal  thereof, 
will  give  order  under  his  hand  for  an  absolute  decree  to  be  drawn  up. 

•4. 

Upon  suit  for  the  commission  of  sewers,  the  names  of  those  that 
are  desired  to  be  commissioners  are  to  be  preferred  to  the  lord  chancel- 
lor in  writing;  then  his  lordship  will  send  the  names  of  some  privy 
counselor,  lieutenant  of  the  shire,  justices  of  assize,  being  resident  in 
the  parts  for  which  the  commission  is  prayed,  to  consider  of  them, 
that  they  be  not  put  in  for  private  respects,  and,  upon  the  return  of 
such  opinion,  his  lordship  will  farther  order  for  the  commission  to 
pass, 

t6. 

No  new  commission  of  sewers  shall  be  granted  while  the  first  is  in 
force,  except  it  be  upon  discovery  of  abuse  or  fault  in  the  first  com« 
{oiflflioners,  or  otherwise  upon  some  great  and  weighty  ground. 
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t6. 


Ko  petition  of  bAskropts  Bhall  be  granted  but  upon  petitioa  first 
exhibited  to  the  lord  chancellor,  together  with  namea  preeentadi  of 
which  his  lordship  will  take  consideration,  and  always  single  some 
learned  in  the  law  with  the  rest,  yet  so  as  care  be  taken  that  the  same 
parties  be  not  too  often  used  in  commissions ;  and  likewise  care  is  to  be 
taken  that  bond  with  good  surely  be  entered  into^  in  two  hundred 
pounds  at  least,  to  prove  him  a  bankrupt 

tf. 

No  commisaion  of  delegates  in  any  case  of  wei^t  shall  be  awarded 
but  upon  petition  preferred  to  the  lord  chancellor,  who  will  name  the 
commissioners  himself,  to  the  end  that  they  may  be  persons  of  ood- 
▼enient  quality,  haviug  regard  to  the  wei^t  of  the  cause,  and  the 
dignity  of  the  court  from  whom  the  appeal  ie. 

te. 

Any  man  shall  be  admitted  to  defend  in  forma  pauperis  upon  oftlh ; 
but  for  plaintiffs,  they  are  ordinarily  to  be  referred  to  the  court  of 
requests,  or  to  the  provincial  counsels,  if  the  case  arise  in  the  juris- 
dietioni,  or  to  some  gentlemen  in  the  country,  except  it  be  in  some 
special  oases  of  commiseration  or  potency  of  the  adverse  party. 

ft. 

Licenses  to  collect  for  losses  by  fire  or  water  are  not  to  be'granted 
but  upon  good  certificate,  and  not  for  decays  of  suretyship,  or  debt, 
or  any  other  casualties  whatsoever ;  and  they  are  rarely  to  be  renewed ; 
and  they  are  to  be  directed  unto  the  county  where  the  loss  did  arise, 
if  it  were  by  fire,  and  the  counties  that  abut  upon  it,  as  the  case  shall 
require,  and,  if  it  were  by  sea,  then  unto  the  county  where  the  port  is 
from  whence  the  ship  went,  and  to  some  counties  adjoining. 

100. 

ITo  exemplification  shall  be  made  of  letters  patent  (inter  alia) 
with  omission  of  the  general  words ;  nor  of  records  made  void  or  can- 
celed ;  nor  of  the  decrees  of  this  court  not  enrolled ;  nor  of  depositions 
by  parcel ;  nor  of  depositions  in  court,  to  which  the  hand  of  the 
exanuner  is  not  subscribed;  nor  of  records  of  the  court,  not  being 
enrolled  or  filed ;  nor  of  records  of  any  other  courts,  before  the  same 
be  duly  certified  to  this  court,  and  orderly  filed  here;  nor  of  any 
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records  upon  the  sight  and  examination  of  any  copy  in  paper  but 
npon  sight  and  examination  of  the  originaL 

101. 

And,  because  time  and  experience  may  discover  some  of  these  rules 
to  be  inconvenient,  and  some  other  to  be  fit  to  be  added,  therefore  his 
lordship  intendeth,  in  any  such  case,  from  time  to  time  to  publish  any 
such  revocations  or  additions. 

The  foregoing  ordinaDces  are  taken  from  Beames,  Orders  in  Chancery,  1-46, 
and  are  here  reprinted  from  Fletcher's  Equity  Pleading  and  Practice,  pp.  1045- 
1061.    The  ordinances  as  set  forth  in  other  worlcs  differ  slightly  in  phraseology. 
Bq.  Pnc  Vol.  m.— 108. 


BMLISH  0KDER8  IN  CHANCEKY. 


'Afbtl 


1. 


That  every  plaintifF,  as  well  in  a  country  canse  as  in  a  town  cause, 
shall  be  at  liberty,  without  affidavit,  to  obtain  an  order  for  a  subpoena 
Tetumable  immediately;  but  such  subpcena  in  a  country  cause  is  to  be 
without  prejudice  to  the  defendant's  right  to  eight  days'  time  to  enter 
his  appearance  after  he  has  been  served  with  the  subpcena* 


That  a  writ  of  subpoena  to  appear,  or  to  appear  and  answer,  shall  be 
sued  out  for  each  defendant,  except  in  the  case  of  husband  and  wife 
defendants ;  and  that  the  costs  of  all  such  writs  shall  be  costs  in  the 
cause. 


• 

That  a  defendant  in  a  country  cause  shall  no  longer  be  permitted 
to  crave  the  common  dedimvs;  but  shall  either  put  in  his  answer 
within  eight  days  after  his  appearance,  or  shall  obtain  the  usual 
orders  for  time, 

4. 

That  in  all  cases,  whether  the  defendant's  answer  be  filed  in  term 
time  or  in  vacation,  the  plaintiff  shall  be  allowed  two  months  to 
deliver  exceptions  to  such  answer;  but  if  the  exceptions  be  not 
delivered  within  the  two  months,  the  answer  shall  thenceforth  be 
deemed  sufficient,  and  the  plaintiff  shall  have  no  order  to  deliver 
exceptions  nunc  pro  tunc. 

That  when  exceptions  taken  to  an  answer  for  insufficiency  are  not 
flinbmitted  to,  the  plaintiff  may,  at  the  expiration  of  eight  days  after 
the  exceptions  are  delivered,  but  not  before,  unless  in  injunction 

t  See 2  Smith  Ch.  Pr.  (2d  ed.)  443-462;  2  Bates  Fed.  Eq.  Proc.  1120-1147, 

1715 
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caiueBy  refer  sncli  answer  for  insufficiency ;  and  if  he  do  not  refer  the 
same  within  the  next  six  days,  he  shall  he  considered  as  having 
abandoned  the  exceptions;  in  which  latter  case  such  answer  shall 
thenceforth  be  deemed  sufficients 


That  if  the  plaintiff  do  not,  within  three  weeks  after  a  defendanf a 
second  or  third  answer  is  filed,  refer  the  same  for  insufficiency  on  the 
old  exceptions,  such  answer  shall  thenceforth  be  deemed  sufficient 


7. 

That  if  the  plaintiff  do  refer  a  defendant's  second  or  third  answBr 
for  Insuffloienoy  on  the  old  exceptions,  then  the  particular  exception 
or  exceptions  to  which  he  requires  a  further  answer  shall  be  stated  in 
the  order. 

That  if  upon  a  reference  of  exceptions,  the  master  shall  find  the 
answer  Insufficient,  he  shall  fix  the  ti^ne  to  be  allowed  for  putting  in 
a  further  answer,  and  shall  specify  the  same  in  his  report,  from  the 
date  whereof  such  time  shall  run,  and  it  shall  not  be  necessary  for  the 
plaintiff  to  serve  a  subpoena  for  the  defendant  to  make  a  better  answer: 
And  any  defendant  who  shall  not  put  in  a  further  answer  within  the 
time  so  allowed,  shall  be  in  contempt,  and  be  dealt  with  accordingly. 

That  if  upon  a  reference  of  exceptious  the  answer  be  certified 
sufficient,  it  shall  be  deemed  to  be  so  from  the  date  of  the  master^a 
report ;  and  if  the  defendant  submit  to  answer  without  a  report  from 
the  master,  the  answer  shall  be  deemed  insufficient  from  the  date  of 
the  submission.  * 

10. 

That  upon  a  third  answer  being  reported  insufficient,  the  defendant 
shall  be  examined  upon  interrogatories  to  the  points  reported  insuf- 
ficient, and  shall  stand  committed  until  such  defendant  shall  have 
perfectly  answered  such  interrogatories ;  and  shall  pay,  in  addition  to 
the  four  pounds  costs  heretofore  paid,  such  further  costs  as  the  court 
shall  think  fit  to  award. 
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11. 

That  no  order  shall  be  made  for  referring  any  pleading  or  other 
matter  depending  before  the  court  for  scandal  or  impertinenoe,  unleM 
exceptions  are  taken  in  writing  and  signed  by  counsel,  describing  the 
particular  passages  which  are  considered  to  be  scandalous  or  imperti- 
aent|  nor  unless  suoh  order  be  obtained  within  six  days  after  the 
delivery  of  suoh  ezoeptiona. 

la. 

That  when  any  order  ii  madt  for  referring  an  answer  for  in8n:^ 
ficiency,  or  for  referring  an  answer  or  other  pleading  cw  Blatter 
depending  before  the  court  for  scandal  or  impertinence,  the  order 
shall  be  considered  as  abandoned,  unless  the  party  obtaining  the  order 
shall  procure  the  master's  report  within  a  fortnight  from  the  date  of 
auoh  orderi  or  unkas  the  master  shall  within  the  fortnight  certify  that 
a  further  timoi  to  be  stated  in  his  certificate^  is  necessaryi  in  order  to 
enable  him  to  make  a  satisfactory  report  j  in  which  case  the  order 
shall  be  considered  as  abandoned  if  the  report  be  not  obtained  within 
the  further  time  so  stated;  and  where  such  order  relates  to  alleged 
insufficiency  in  an  answer,  such  answer  shall  be  deemed  sufficient 
from  the  time  when  the  order  is  to  be  considered  as  abandoned. 

18. 

That  after  an  answer  has  been  filed,  the  plaintiff  shall  be  at  libert^i 
before  filing  a  replication^  to  obtain  upon  motion  or  petition  without 
notice,  one  order  for  leave  to  amend  the  bill ;  but  no  further  leave  to 
amend  shall  be  granted  after  an  answer,  and  before  replication,  unless 
the  court  shall  be  satisfied  by  affidavit  that  the  draft  of  the  intended 
amendments  has  been  settled^  approved,  and  signed  by  counsel,  and 
that  such  amendments  are  not  intended  to  be  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  same  are  considered  to  be  material 
to  the  ease  of  the  plaintiff ;  such  affidavit  to  be  made  by  the  plaintiffi 
or  one  of  the  plaintiffs,  where  there  is  more  than  one,  and  his,  her,  or 
their  solicitor,  or  by  such  solicitor  alone,  in  case  the  plaintiff  or  plain- 
ti£ES|  from  being  abroad  or  otherwise,  shall  be  unable  to  join  therein ; 
but  no  order  to  amend  shall  be  made  after  answer  and  before  replica- 
tion, either  without  notice  or  upon  affidavit  in  manner  hereinbefore 
mentioned,  unless  such  order  be  obtained  within  six  -weeks  after  the 
anawer,  if  there  be  only  one  defendant,  or  after  the  last  of  the  answers 
if  there  be  two  or  more  defendants,  is  to  be  deemed  sufficient  But 
this  order  shall  not  extend  to  amendments  which  are  made  only  for 
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the  pnrpoee  of  rectifying  some  clerical  error,  or  error  in  names,  dates, 
or  sums;  in  which  cases  the  order  to  amend  may  be  obtained  upon 
motion  or  petition,  without  notice. 

14. 

That  every  order  for  leave  to  amend  the  bill  shall  contain  an  under- 
taking by  the  plainti£F  to  amend  the  bill  within  three  weeks  from  the 
date  of  Uie  order ;  and  in  default  thereof  such  order  shall  become  void, 
and  the  cause  shaU,  as  far  as  relates  to  any  motion  to  dismiss  the  bill 
for  want  of  prosecution,  stand  in  the  same  situation  as  if  such  order 
had  not  been  made. 

la. 

That  after  a  replication  has  been  filed  the  plaintiff  shall  not  be 
permitted  to  withdraw  it  and  to  amend  the  bill  without  a  special 
order  of  the  court  for  that  purpose,  made  upon  a  motion,  of  which 
notice  has  been  given ;  the  court  being  satisfied  by  affidavit  that  the 
matter  of  the  proposed  amendment  is  material  and  could  not,  with 
reasonable  diligence,  have  been  sooner  introduced  into  the  bill. 

16. 

That  where  the  answer  of  a  defendant  is  to  be  deemed  sufficient, 
whether  it  be  in  term  time  or  in  vacation,  if  the  plaintiff  or  plaintiffs 
shall  not  proceed  in  the  cause,  the  defendant  shall  be  at  liberty,  after 
the  expiration  of  two  months,  to  move,  upon  notice,  that  the  bill  be 
dismissed  with  costs,  for  want  of  prosecution ;  and  the  bill  shall  ac- 
cordingly be  dismissed  with  costs,  unless  the  plaintiff  or  plaintiffs 
shall  appear  upon  such  motion,  and  give  an  undertaking  to  file  a 
replication,  and  serve  a  subpcena  to  rejoin ;  and  in  case  he  requires  a 
commission  to  examine  witnesses,  shall  obtain  and  serve  an  order  for 
such  commission,  within  three  weeks  from  the  date  of  such  under- 
taking ;  or  unless  the  plaintiff  or  plaintiffs,  without  filing  a  replication, 
shall  appear  upon  such  motion,  and  give  an  undertaking  to  hear  the 
cause  as  against  the  defendant  making  the  motion,  upon  bill  and 
answer;  or  unless  it  shall  appear  that  the  plaintiff  or  plaintifiis  is  or 
are  unable  to  proceed  in  the  cause,  by  reason  of  any  other  defendant 
or  defendants  not  having  sufficiently  answered  the  bill,  and  that  due 
diligence  has  been  used  to  obtain  a  sufficient  answer  or  answers  from 
such  other  defendant  or  defendants;  in  which  case  the  court  shall 
allow  to  the  plaintiff  or  plaintiffs  such  further  time  for  proceeding  in 
the  cause  as  shall  appear  to  the  court  to  be  reasonable.    And  in  case 
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the  pkintiff  or  plaintifFs  do  appear  upon  the  motion  to  dismiss,  and 
give  the  undertaking  to  file  a  replication,  and  take  the  other  proceed- 
ings consequent  thereon,  hereinbefore  required,  then  all  the  rules  and 
regulations,  with  respect  to  the  commission  and  the  return  thereof, 
and  the  setting  down  the  cause  for  hearing,  and  the  rights  of  the 
defendant  with  respect  to  the  commission,  in  case  of  any  default  on 
the  part  of  the  plaintiff,  which  are  particularly  expressed  in  the  next 
order,  shall  apply  to  all  cases  under  this  order. 

17. 

That  where  the  plaintiff  files  a  replication,  without  having  been 
served  with  a  notice  of  motion  to  dismiss  the  bill  for  want  of  prose- 
cution, he  shall  serve  the  subpcena  to  rejoin;  and  in  case  he  requires 
a  commission  to  examine  witnesses,  shall  obtain  and  serve  an  order  for  , 
such  commission,  within  three  weeks  from  the  filing  of  the  replication, 
and  such  conmiission  shall,  at  the  latest,  be  returnable  on  the  first 
return  of  the  second  term  then  next  following;  and  the  plaintiff  shall 
give  his  rules  to  produce  witnesses,  and  pass  publication  at  the  latest 
in  the  same  term,  and  shall  set  down  his  cause  for  hearing,  and  duly 
serve  the  subpcena  to  hear  judgment  returnable  in  the  succeeding 
term ;  and  if  die  plaintiff  sh^  make  default  herein,  then  upon  appli- 
cation by  the  defendant,  upon  notice  of  motion,  the  plaintiff^s  bill 
shall  stand  dismissed  out  of  court  with  costs,  unless  the  court  shall 
make  special  order  to  the  contrary.  And  in  case  the  plaintiff  serves 
a  subpoena  to  rejoin,  within  three  weeks  after  filing  the  replication, 
but  does  not  obtain  and  serve  an  order  for  a  commission  to  examine 
witnesses  within  that  time,  then  the  defendant  shall  be  at  liberty, 
without  notice,  to  obtain  an  order  for  a  commission  to  examine  wit- 
nesses, returnable  at  the  like  period  as  the  plaintiff  is  entitled  to,  pur- 
suant to  this  order,  and  shall  have  the  carriage  of  such  commission. 
And  if  the  plaintiff  obtains  an  order  for,  and  sues  out  a  commission, 
and  neglects  to  execute  and  return  the  same,  at  or  within  the  time  stated 
in  this  order,  the  defendant  shall  be  entitled  to  an  order  as  before 
stated,  for  a  commission  returnable  on  the  last  return  of  the  term 
following  that  which  is  allowed  to  the  plaintiff  by  this  order,  for  the 
return  of  his  commission.  And  when  any  conmiission  issues  pursuant 
to  this  order,  or  the  last  foregoing  order,  the  parties  shall  have  liberty 
to  execute  tfa^  same  in  term  time,  and  publication  shall  stand  enlarged 
until  the  commission  shall  be  returnable ;  and  the  plaintiff  shall  be  at 
liberty  to  set  down  the  cause,  in  the  meantime,  without  the  necessily 
of  inserting  such  directions  in  the  order  for  the  commission. 
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18. 


That  publication  shall  not  be  enlarged  except  upon  special  appli- 
oation  to  the  court,  made  upon  notice  supported  by  affidavit,  and  at  the 
cost  of  the  part^  Applying,  unless  otherwise  ordered  hy  the  oourb 

19. 

That  the  time  which  occurs  between  the  last  seal  after  Trinity 
term^  and  the  first  seal  before  Michaelmas  term,  and  between  the  last 
seal  after  Michaelmas  term,  and  the  first  seal  before  Hilary  term, 
shall  not  be  reckoned  in  the  computation  of  time  which  is  allowed  to 
a  party  for  amending  any  bill,  for  filing,  delivering,  or  referring 
exceptions  to  any  answer,  or  for  obtaining  a  master^s  report,  upon 
any  exceptions. 

to. 

That  service  on  the  clerk  in  court,  of  any  subpoena  to  rejoin,  or  to 
answer  an  amended  bill,  or  to  hear  judgment,  shall  be  deemed  good 
service. 

21. 

That  the  order  niai  for  confirming  a  report  may  be  obtained  upon 
petition  as  well  as  by  motion,  and  that  service  thereof  upon  the  clerk 
in  oourt  of  any  party  shall  be  deemed  good  servioe  upon  such  party. 

That  every  notice  of  motion,  and  every  petition,  notice  of  which  ia 
necessary,  shall  be  served  at  least  two  clear  days  before  the  hearing 
of  iuoh  motion  or  petition* 

23, 

That  the  order  nm  for  dissolving  the  common  injunction  may  ba 
obtained  upon  petition  as  well  as  by  motion,  and  that  eTsry  suoh 
order  be  served  two  clear  days  at  least  before  the  day  upon  which  oauaa 
is  to  be  shown  against  dissolving  the  injunction. 

14. 

That  when  a  defendant,  in  contempt  for  want  of  answer,  obtains, 
upon  filing  his  answer,  the  conmion  order  to  be  discharged  as  to  his 
contempt,  on  payment  or  tender  of  the  costs  thereof,  or  the  plaintiff 
accepts  the  costs  without  order,  he  shall  not  by  such  acceptance  be 
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oampeUed)  in  the  event  of  the  answer  being  insufficient,  to  reoom- 
menoe  the  process  of  contempt  against  the  defendant,  but  shall  be  at 
liberty  to  take  up  the  process  at  the  point  to  which  be  had  before 
proceeded 

as. 

That  no  witness  to  be  examined  before  either  of  the  examiners  for 
any  party  in  a  cause  be  in  future  produced  at  the  seat  of  the  clerk  in 
court  for  the  opposite  party ;  but  that  a  notice  in  writing  containing 
the  name  and  description  of  the  witness  be  served  there  as  heretof  ore» 

it. 

That  the  examiner  who  shall  take  the  examination  in  chief  of  any 
witness  shall  be  at  liberty  to  take  his  cross^xamination  also* 

at. 

That  where  the  same  solicitor  is  employed  for  two  or  more  defend^ 
ants,  and  separate  answers  shall  have  been  filed,  or  other  proceedings 
had,  by  or  for  two  or  more  defendants  separately,  the  master  shall 
consider,  in  the  taxation  of  such  solicitor's  bill  of  costs,  either  between 
party  and  party,  or  between  solicitor  and  client,  whether  such  sepa- 
rate answers  or  other  proceedings  were  necessary  or  proper ;  and  if  he 
is  of  opinion  that  any  part  of  the  costs  occasioned  thereby  has  been 
nnneoeflsarily  or  improperly  incurred,  the  same  shall  be  disallowed. 

as. 

That  where  a  plaintiff  obtains  a  decree  with  costs,  there  the  costs 
occasioned  to  the  plaintiff  by  the  insufficiency  of  the  answer  of  any 
defendant  shall  be  deemed  to  be  part  of  the  plaintiff^s  costs  in  the 
cause,  such  sum  or  sums  being  deducted  therefrom  as  were  paid  by 
the  defendant,  according  to  the  course  of  the  court,  upon  the  excep- 
tions to  the  said  answer  being  submitted  to  or  allowed. 

as. 

That  where  fhe  plaintiff  is  directed  to  pay  to  the  defendant  the 
costs  of  the  suit,  there  the  costs  occasioned  to  a  defendant  by  any 
amendment  of  the  bill  shall  be  deemed  to  be  part  of  such  defendant's 
costs  in  the  cause  (except  as  to  any  amendment  which  may  have  been 
made  by  special  leave  of  the  court,  or  which  shall  appear  to  have 
been  rendmed  necessary  by  the  default  of  suoh  dofsadi&tX;  but 
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there  shall  be  deducted  from*  such  costs  any  sum  or  sums  which  maj 
have  been  paid  by  the  plaintiff,  according  to  the  course  of  the  court,  at 
the  time  of  any  amendment 

so. 

That  when  upon  taxation  a  plaintiff  who  has  obtained  a  decree  with 
costs  is  not  allowed  the  costs  of  any  amendment  of  the  bill,  upon  the 
ground  of  its  having  been  unnecessarily  made,  the  defendant's  costs, 
occasioned  by  such  amendment,  shall  be  taxed,  and  the  amount  thereof 
deducted  from  the  costs  to  be  paid  by  the  defendant  to  the  plainti£ 

SI. 

That  upon  the  aUowance  of  any  plea  or  demurrer,  the  plaintiff  or 
plaintiffs  shall  pay  to  the  defendant  or  defendants  the  taxed  costs 
thereof ;  and  when  such  plea  or  demurrer  is  to  the  whole  bill,  then  the 
further  taxed  costs  of  the  suit  also ;  unless  in  the  case  of  a  plea  the 
plaintiff  or  plaintiffs  shall  undertake  to  reply  thereto,  and  then  the 
costs  shaU  be  reserved,  or  unless  the  court  shall  think  fit  to  make  other 
order  to  the  contrary* 

ss. 

That  upon  the  overruling  of  any  plea  or  demurrer,  the  defendant 
or  defendants  shall  pay  to  the  plaintiff  or  plaintiffs  the  taxed  costs 
occasioned  thereby,  unless  the  court  shaU  make  other  order  to  the 
contrary. 

ss. 

That  when  two  counsel  appear  for  the  same  party  or  parties  upon 
the  hearing  of  any  cause  or  matter,  and  it  shall  appear  to  the  master 
to  have  been  necessary  or  proper  for  such  party  or  parties  to  retain 
two  counsel  to  appear,  the  costs  occasioned  thereby  shall  be  allowed, 
although  both  of  such  counsel  may  have  been  selected  from  the 
outer  bar. 

S4. 

That  when  a  cause  which  stands  for  hearing  is  called  on  to  he 
heard,  but  cannot  be  decided  by  reason  of  want  of  parties  or  other 
defect  on  the  part  of  the  plaintiff,  and  is  therefore  struck  out  of  the 
paper,  if  the  same  cause  is  again  set  down,  the  defendant  or  defend- 
ants shall  be  allowed  the  taxed  costs  occasioned  by  the  first  setting 
down,  although  he  or  they  do  not  obtain  the  costs  of  the  suit 
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S5. 

That  where  a  cause  being  in  the  paper  for  hearing  is  ordered  to  be 
adjourned  upon  payment  of  the  costs  of  the  day,  tibere  the  party  to 
pay  the  same,  whether  before  the  lord  high  chancellor,  the  master  of 
the  rolls,  or  the  viceHshancellor,  shall  pay  the  sum  of  ten  pounds^ 
unless  the  court  shall  make  other  order  to  ^e  contraiy. 

86. 

That  whenever  upon  the  hearing  of  any  cause  or  other  matter  it 
shall  appear  that  the  same  cannot  conveniently  proceed,  by  reason 
of  the  solicitor  for  any  party  having  neglected  to  attend  personally,  or 
by  some  proper  person  on  his  behalf,  or  having  omitted  to  deliver  any 
paper  necessary  for  the  use  of  the  court,  and  which  according  to  its 
practice  ought  to  have  been  delivered,  such  solicitor  shall  personally 
pay  to  all  or  any  of  the  parties  such  costs  as  the  court  shall  think  fit 
to  award. 

ST. 

That  the  sworn  clerks  of  the  court  and  the  waiting  clerks  shall  not 
be  entitled  to  receive  any  fees  for  attendance  in  court,  except  in 
cases  where  they  shall  actually  attend,  and  where  their  attendance 
shall  be  necessary. 

S8. 

That  where  any  cause  which  is  set  down  to  be  heard,  either  in  the 
court  of  the  lord  chancellor,  or  in  the  court  of  the  master  of  the 
rolls,  shall  be  afterwards  set  down  to  be  heard  in  the  other  of 
the  said  two  courts,  there  the  solicitor  for  the  plaintiff  shall  certify  the 
fact  to  the  registrar  of  the  court  where  the  cause  was  first  set  down, 
who  shall  cause  an  entry  thereof  to  be  made  in  his  book  of  causes, 
opposite  to  the  name  of  such  cause ;  and  the  solicitor  for  the  plain- 
tiff shall  be  allowed  a  fee  of  six  shillings  and  eight  pence  for  so 
certifying  the  fact,  if  he  shall  certify  the  same  within  eight  days  after 
the  said  cause  is  so  set  down  a  second  time. 

89. 

That  where  any  cause  shall  beconoe  abated,  or  shall  be  compromised 
after  the  same  is  set  down  to  be  heard  in  either  of  the  said  two  courts, 
the  solicitor  for  the  plaintiff  shall  also  certify  the  fact,  as  the  case 
may  be,  to  the  registrar  of  the  court  where  the  cause  is  so  set  down, 
who  shall  in  like  manner  cause  an  entry  thereof  to  be  made  in  his 
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cause-book^  and  the  solicitor  for  the  plaintiff  shall  be  allowed  the 
same  fee  of  six  shillings  and  eight  pence  for  such  certificate,  if  he 
ahall  certii^  the  fact  as  soon  as  the  same  shall  come  to  his  knowledge. 

That  the  penal  stun  in  the  bond  to  be  giTen  as  a  security  to  anawei* 

costs  by  any  plaintiff  who  is  out  of  the  jurisdiction  of  the  court^  be 
increased  from  forty  pounds  to  one  hundred  pounds. 

41. 

That  the  deposit  upon  exoeptiona  to  a  master's  report  shall  be 
inoreai#d  to  ten  pounds,  to  be  paid  to  the  adverse  parQr^  if  the  excep- 
tions are  overruled;  in  which  case  the  exceptant  shall  also  pay  the 
further  taxed  costs  occasioned  by  such  exceptions,  unless  the  court 
shall  otherwise  order  i  but  in  case  the  exceptant  shall  in  part  succeedi 
the  deposit  shall  be  dealt  with  and  costs  shall  be  paid  as  the  court 
shall  direct 

48. 

That  the  deposit  upon  every  petition  of  appeal  or  rehearing  be 
increased  to  twenty  pounds,  to  be  paid  to  the  adverse  party  when  the 
decree  or  order  appealed  from  is  not  varied  in  any  material  point, 
together  with  the  further  taxed  costs  occasioned  by  the  appeal  or 
rehearing,  unless  the  court  shall  otherwise  order. 

48. 

That  for  the  purpose  of  enabling  all  persons  to  obtain  piMifte 
information  as  to  the  state  of  any  cause,  and  to  take  the  means  of 
preventing  improper  delay  in  the  progress  thereof,  any  clerk  in  court 
shall  at  the  request  of  any  person,  whether  a  parly  or  not  in  tiie 
suit  or  matter  inquired  after,  procure  and  furnish  a  certificate  from 
the  six  elerka'  office,  specifying  therein  the  dates  and  general  descrip- 
tion of  the  several  proceedings  which  have  been  taken  in  any  cause 
in  the  said  office,  whether  such  clerk  in  court  be  or  be  not  concerned  as 
clerk  in  court  in  the  cause ;  and  that  he  shall  be  entitled  to  receive 
the  sum  of  three  shillings  and  four  pence  for  such  certificate,  and  no 
more. 

44, 

That  whenever  a  person  who  is  not  a  party  appears  in  any  proceed- 
ing, eitber  before  the  court  or  before  the  maater.  service  upon  the 
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solicitor  in  London,  by  whom  snch  party  appears,  whether  such 
•olioitor  aot  as  principal  or  agent,  shall  be  deemed  good  senrioe,  except 
in  matters  of  oontempt  requiring  personal  service. 


45 

That  derical  mistakes  in  decrees  or  decretal  orders,  or  errors  aris- 
ing from  any  accidental  slip  or  omission,  may  at  any  time  before 
enrolment  be  corrected  upon  petition,  without  the  form  and  expense 
of  a  rehearing. 

That  every  appUoation  to  stay  proceedings  upon  any  decree  or 
order  which  is  appealed  from,  be  made  first  to  the  judge  who  pro* 
nounoed  the  decree  or  order. 


47. 

That  every  application  for  a  new  trial  of  any  issue  at  law,  directed 
by  e  judge  of  this  oourt,  be  first  made  to  the  judge  who  directed  such 
issue. 

48. 

That  where  any  decree  or  order  referring  any  matter  to  a  master 
is  not  brought  into  the  master's  office  within  two  months  after  the 
same  decree  or  order  is  pronounced,  tliere  any  party  to  the  causci 
or  any  other  party  interested  in  the  matter  of  the  reference,  shall  be 
at  liberty  to  apply  to  the  court  by  ^notion  or  petition,  as  he  may  be 
advised,  for  the  purpose  of  expediting  the  prosecution  of  the  said 
decree  or  order. 

49. 

That  every  master  shall  enter  In  a  book  to  be  kept  by  him  for  that 
purpose,  the  name  or  title  of  every  cause  or  matter  referred  to  him, 
and  the  time  when  the  decree  or  order  is  brought  into  his  office,  and 
the  date  and  description  of  every  subsequent  step  taken  before  him 
in  the  same  oanse  or  matter,  and  the  attendance  or  non-attendance  of 
the  several  parties  on  each  of  such  steps,  so  that  such  book  may 
exhibit  at  one  view  the  whole  course  of  proceedings  which  is  had 
before  him  in  each  particular  cause  and  matter. 
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That  npon  the  bringiBg  in  of  every  decree  or  order,  t&e  solicitor 
bringing  in  the  same  shall  take  out  a  warrant,  appointing  a  tune 
which  is  to  be  settled  by  the  master,  for  the  purpose  of  the  master 
taking  into  consideration  the  matter  of  the  said  decree  or  order,  and 
shall  serve  the  same  upon  the  clerks  in  court  of  the  respective  parties, 
or  upon  the  parties  or  their  solicitors  in  cases  where  they  shall  have  no 
clerks  in  court 

61. 

That  at  the  time  so  appointed  for  considering  the  matter  of  the 
said  decree  or  order,  the  master  shall  proceed  to  regulate  as  far  as 
may  be  the  manner  of  its  execution ;  as  for  example,  to  state  what 
parties  are  entitled  to  attend  future  proceedings,  to  direct  the  neces- 
sary advertisements,  and  to  point  out  which  of  the  several  proceedings 
may  be  properly  going  on,  pari  passu,  and  as  to  what  particular  mat- 
ters interrogatories  for  the  examination  of  the  parties  appear  to  be 
necessary,  and  whether  the  matters  requiring  evidence  shaU  be  proved 
by  affidavit  or  by  examination  of  witnesses ;  and  in  the  latter  case,  if 
necessary,  to  issue  his  certificate  for  a  commission;  and  if  the  master 
shall  think  it  expedient  so  to  do,  he  shall  then  fix  a  certain  time  or 
certain  times  within  which  the  parties  are  to  take  any  certain  pro- 
ceeding or  proceedings  before  him. 

51. 

That  upon  any  subsequent  attendance  before  him  in  the  same  cause 
or  matter,  the  master,  if  he  thinks  it  expedient  so  to  do,  shall  fix  a 
certain  time  or  certain  times  within  which  the  j^artiea  are  to  take 
any  other  proceeding  or  proceedings  before  hinu 

68. 

That  where  some  or  one,  but  not  all,  the  parties  do  attend  the 
master  at  an  appointed  time,  whether  the  same  is  fixed  by  the  master 
personally  or  upon  a  warrant,  there  the  master  shall  be  at  liberty^  to 
proceed  ex  parte  if  he  think  it  expedient,  considering  the  nature  of 
the  case,  so  to  do. 

54. 

That  where  the  master  has  proceeded  ex  parte,  such  proceeding 
shall  not  in  any  manner  be  reviewed  in  the  master's  office,  unless  the 
master,  upon  a  special  application  made  to  him  for  that  pnrpoae  by 
a  party  who  was  absent,  shall  be  satisfied  that  be  was  not  guilty  of 
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wilful  delay  or  negligence,  and  then  only  upon  payment  of  all  costs 
occasioned  by  his  non-attendance ;  such  costs  to  be  certified  by  the  mas- 
ter at  the  time,  and  paid  by  the  party  or  his  solicitor  before  he  shall 
be  permitted  to  proceed  on  the  warrant  to  review. 

as. 

That  where  a  proceeding  fails,  by  reason  of  the  non-attendance 
of  any  party  or  parties,  and  the  master  does  not  think  it  expedient  to 
proceed  ex  parte,  there  the  master  shall  be  at  liberty  to  certify  what 
amount  of  costs,  if  any,  he  thinks  it  reasonable  to  be  paid  to  the 
parly  or  parties  attending,  by  the  abse?  t  party  or  parties,  or  by  his  or 
their  solicitor  or  solicitors,  or  clerk  or  clerks  in  court  personally,  as 
the  master  in  his  discretion  shall  think  fit ;  and  upon  motion  or  peti- 
tion, without  notice,  the  court  will  make  order  for  the  payment  of 
such  costs  accordingly. 

56. 

That  where  the  party  actually  prosecuting  a  decree  or  order  does 
not  proceed  before  the  master  with  due  diligence,  there  the  master 
shall  be  at  liberty,  upon  the  application  of  any  other  party  interested, 
either  as  a  party  to  the  suit,  or  as  one  who  has  come  in  and  established 
his  daim  before  the  master  under  the  decree  or  order,  to  commit  to 
him  the  prosecution  of  the  said  decree  or  order ;  and  from  thenceforth, 
neither  the  party  making  default,  nor  his  solicitor,  shall  be  at  liberty 
to  attend  the  master  as  the  prosecutor  of  the  said  decree  or  order. 

ai. 

That  npon  any  application  made  by  any  person  to  the  court,  the 
master,  if  required  by  the  person  making  the  application,  shall,  in  as 
short  a  manner  as  he  conveniently  can,  certify  to  the  court  the  several 
proceedings  which  shall  have  been  had  in  his  office  in  the  same  cause 
or  matter,  and  the  dates  thereof. 

• 

as. 

That  every  master  shall  be  at  liberty,  without  order,  to  proceed  in 
all  matters  de  die  in  diem  at  his  discretion. 

69. 

That  every  warrant  for  attendance  before  the  master  shall  be  con- 
sidered as  peremptory,  and  the  master  shall  be  at  liberty  to  continue 
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the  attondanoe  beyond  the  hour  and  dnring  suoh  time  aa  he  thinki 
proper,  and  shall  be  empowered  to  inoreaee  the  fee  for  the  solieitor'a 
attendanoe  in  proportion  to  the  time  actually  occupied ;  and  in  caae 
the  master  shall  not  be  attended  by  the  solicitor,  or  a  competent  pei^ 
son  on  behalf  of  the  solicitor  of  any  party,  the  master  shall  in  such 
case  disallow  the  usual  fee  for  the  solicitor's  attendance,  taking  care 
in  either  allowing  an  increased  fee,  or  disallowing  the  uaual  fee^  to 
mark  his  determination  in  bis  attendance-book,  and  alao  on  the  war- 
rant for  attendance. 

eo. 

That  where  by  any  decree  or  order  of  the  court,  books,  papers,  or 
writings  are  directed  to  be  produced  before  the  master  for  the  purpoiat 
of  suoh  decree  or  order,  it  shall  be  in  the  discretion  of  the  master  to 
determine  what  books,  papers,  or  writings  are  to  be  produced,  and 
when  and  for  how  long  they  are  to  be  left  in  his  office ;  or  in  case  he 
shall  not  deem  it  necessary  that  such  books,  papers,  or  writings  should 
be  left  or  deposited  in  his  office,  then  he  may  give  directions  for  the 
inspection  thereof  by  the  parties  requiring  the  same,  at  such  tinae  and 
in  such  manner  as  be  shaU  deem  expedient 

That  all  parties  accounting  before  the  master  shall  bring  in  their 
accounts  in  the  form  of  debtor  and  creditor;  and  any  of  the  other 
parties  who  shall  not  be  satisfied  with  the  accounts  so  brought  in,  shall 
be  at  liberty  to  examine  the  accounting  party  upon  interrogatories,  as 
the  master  shall  direct 

That  all  such  accounts  when  passed  and  settled  by  the  master  shall 
be  entered  in  a  book  to  be  kept  for  that  purpose  in  the  master's  office, 
as  is  now  the  practice  with  respect  to  receivers'  accounts;  and  with 
proper  indexes,  in  order  to  be  referred  to  as  occasion  may  require. 

That  the  master,  in  acting  upon  the  order  of  the  court  of  98d 
April,  1796,  shall  be  at  liberty  upon  the  appointment  of  a  receiver,  or 
at  any  time  subsequent  thereto,  in  the  place  of  annual  periods  for 
the  delivery  of  the  receiver's  accounts  and  payment  of  his  balances, 
to  fix  either  longer  or  shorter  periods  at  his  discretion)  and  when 
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such  other  periods  are  fixed  by  the  master,  the  regulations  and  prin- 
ciples of  the  said  order  shall  in  all  other  respects  be  applied  to  the 
said  receiver. 

64. 

That  in  every  order  directing  the  appointment  of  a  receiver  of  a 
landed  estate,  there  be  inserted  a  direction  that  such  receiver  shall 
manage,  as  well  as  set  and  let,  with  the  approbation  of  the  master; 
and  that  in  acting  under  such  an  order  it  shall  not  be  necessary  that 
a  petition  be  presented  to  the  court  in  the  first  instance,  but  the 
master  without  special  order  shall  receive  any  proposal  for  the  man- 
agement or  letting  of  the  estate  from  the  parties  interested,  and 
shall  make  his  report  thereon,  which  report  shall  be  submitted  to  the 
court  for  confirmation  in  the  same  manner  as  is  now  done  with  re- 
spect to  reports  on  such  matters  made  upon  special  reference;  and 
until  such  report  be  confirmed,  it  shall  not  give  any  authority  to  the 
receiver. 

66. 

That  all  afiidavits  which  have  been  previously  made  and  read  in 
courts  upon  any  proceeding  in  a  cause  or  matter,  may  be  used  before 
the  master. 

66. 

That  where  upon  an  inquiry  before  the  master  affidavits  are 
received,  there  no  affidavit  in  reply  shall  be  read,  except  as  to  new 
matter,  which  may  be  stated  in  the  affidavits  in  answer;  nor  shall 
any  further  affidavits  be  read  unless  specially  required  by  the 
master. 

67. 

That  the  master  shall  not  receive  further  evidence  as  to  any  matter 
depending  before  him  after  issuing  the  warrant  on  preparing  his 
report ;  but  that  he  shall  not  issue  such  warrant  without  previously 
requiring  the  parties  to  show  cause  why  such  warrant  should  not  issue. 

68. 

That  no  warrant  to  review  any  proceeding  in  the  master's  office  shall 

be  allowed  to  be  taken  out,  except  by  permission  of  the  master,  upon 

special  grounds  to  be  shown  to  him  for  that  purpose ;  and  the  costs  of 

such  review  when  allowed  shall  be  in  the  discretion  of  the  master,  and 

shall  be  paid  bv  and  to  such  persons  and  at  such  time  as  he  shall  direct, 
ISq.  Prac  Vol.  UL— 109, 
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69. 


That  the  master  shall  have  power  at  his  discretion  to  examine  any 
witness  viva  voce;  and  in  such  case  the  subpoena  for  the  attendance  of 
the  witness  shall,  upon  a  note  from  the  master,  be  issued  from  the 
subpoena  office ;  and  that  the  evidence  upon  such  viva  voce  examination 
shall  be  taken  down  by  the  master,  or  by  the  master's  clerk  in  his 
presence,  and  preserved  in  the  master's  office,  in  order  that  the  same 
may  be  used  by  the  court  if  necessary. 

70. 

That  in  all  matters  referred  to  him,  the  master  shall  be  at  liberty, 
upon  the  application  of  any  party  interested,  to  make  a  separate 
report  or  reports  from  time  to  time  as  to  him  shall  seem  expedient; 
the  costs  of  such  separate  reports  to  be  in  the  discretion  of  the  court 

71. 

That  where  a  master  shall  make  a  separate  report  of  debts  or 
legacies,  there  the  master  shall  be  at  liberty  to  make  such  certificate 
as  he  thinks  fit  with  respect  to  the  state  of  the  assets,  and  every  person 
interested  shall  thereupon  be  at  liberty  to  apply  to  the  court  as  he 
shall  be  advised. 

7S. 

That  the  master  shall  be  at  liberty  to  examine  any  creditor  or  other 
person  coming  in  to  claim  before  him,  either  upon  written  interroga- 
tories or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may 
appear  to  him  to  require ;  the  evidence  upon  such  examination  being 
taken  down  at  the  time  by  the  master,  or  by  the  masters  clerk  in  his 
presence,  and  preserved,  in  order  that  the  same  may  be  used  by  the 
court  if  necessary. 

78. 

That  if  any  party  wishes  to  complain  of  any  matter  introdnoed 
into  any  state  of  facts,  affidavit,  or  other  proceeding  before  the  master, 
on  the  ground  that  it  is  scandalous  or  impertinent,  or  that  any  exami- 
nation taken  in  the  master's  office  is  insufficient,  he  shall  be  at  libertj, 
without  any  order  or  reference  by  the  court,  to  take  out  a  warrant  for 
the  master  to  examine  such  matter,  and  the  master  shaU  have  anth<n^ 
ity  to  expunge  any  such  matter  which  be  shall  find  to  be  scandalous 
or  impertinent 
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That  the  master,  in  deciding  on  the  snfSciency  or  insufficiency  of 
any  answer  or  examination,  shall  take  into  consideration  the  relevancy 
or  materiality  of  the  statement  or  question  referred  to. 

That  in  cases  where  estates  or  other  property  are  directed  to  be 
sold  before  the  master,  the  master  shall  be  at  liberty,  if  he  shall  think 
it  for  the  benefit  of  the  parties  interested,  to  order  the  same  to  be 
sold  in  the  country,  at  such  place  and  by  such  person  as  he  shall  think 
fit. 

76. 

That  where  a  master  is  directed  to  settle  a  conveyance,  or  to  tax 
costs  in  case  the  parties  differ  about  the  same,  then  the  party  claim- 
ing the  costs,  or  entitled  to  prepare  the  conveyance,  shall  bring  the 
bill  of  costs,  or  the  draft  of  the  conveyance,  into  the  master's  office,  and 
give  notice  of  his  having  so  done  to  the  other  party;  and  at  any  time 
within  eight  days  after  such  notice,  such  other  party  shall  have 
liberty  to  inspect  the  same  without  fee,  and  may  take  a  copy  thereof  if 
he  thinks  fit;  and  at  or  before  the  expiration  of' the  eight  days,  or 
such  further  time  as  the  master  shall  in  his  discretion  allow,  he  shall 
then  either  agree  to  pay  the  costs  or  adopt  the  conveyance,  as  the 
case  may  be,  or  signify  his  dissent  therefrom,  and  shall  thereupon  be 
at  liberty  to  tender  a  sum  of  money  for  the  costs,  or  to  deliver  a 
statement  in  writing  of  the  alterations  which  he  proposes  in  the  draft 
of  the  conveyance.  But  if  he  make  no  such  tender,  nor  deliver  any 
such  statement  in  writing,  or  if  the  other  party  refuses  to  accept  the 
sum  so  tendered,  or  to  adopt  the  proposed  alterations  in  the  draft  of 
the  conveyance,  the  master  shall  then  proceed  to  tax  the  costs,  or  settle 
the  conveyance,  according  to  the  practice  of  the  court  And  in  case 
the  taxed  costs  shall  not  exceed  the  sum  tendered,  or  ihd  master  shall 
adopt  the  proposed  alterations  in  the  draft  of  the  conveyance,  then  the 
coats  of  the  taxation,  or  the  costs  of  the  proceeding  with  respect  to  the 
ooDveyanoe,  shall  be  borne  by  the  other  party. 

77. 

Thai  whenever  in  any  proceeding  before  a  master  the  same  solicitor 
is  employed  for  two  or  more  parties,  such  master  may  at  his  discre^ 
tian  leqniTe  that  any  of  the  said  parties  shall  be  represented  before 
him  by  a  distinct  solicitor,  and  may  refuse  to  proceed  uatil  such  party 
is  so  repieaented. 
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7S. 


That  sucli  of  the  foregoing  orders  as  limit  or  allow  any  specified 
time  for  any  party  to  take  any  proceeding,  or  for  any  other  purpose, 
shall  only  apply  to  eases  where  the  period  from  which  such  specified 
time  is  to  be  computed  shall  be  on  or  subsequent  to  the  first  day  of 
Easter  term  next  ensuing. 

79. 

That  such  of  the  foi^^oing  orders  as  relate  to  the  manner  in  which 
the  costs  of  any  suit  or  proceeding  are  to  be  taxed,  and  to  the  amount 
of  costs  to  be  paid  on  any  occasion,  shall  not  apply  to  any  costs  whid 
have  been  incurred,  or  to  the  costs  of  any  proceeding  which  shall  havi 
l)oon  had  or  taken  previously  to  the  first  day  of  Easter  term  Jiex 
ensuing. 

so. 

That  such  of  the  foregoing  orders  as  relate  to  the  course  of  proceed- 
ing in  the  offices  of  the  masters  of  the  court,  or  to  the  authority  of 
the  masters,  shall  have  effect  from  and  after  the  first  day  of  Easter 
term  next  ensuing,  and  shall  be  acted  upon  by  the  masters  in  all 
cases,  except  where  from  i;he  then  advanced  stage  of  any  proceeding 
they  are  not  practically  applicable. 

81. 

That,  subject  to  the  regulations  hereinbefore  specified,  the  fore- 
going orders  shall  take  effect  as  to  all  suits  whether  now  depending 
or  hereafter  commenced,  on  the  first  day  of  Easter  term  next 

82. 

And,  whereas  the  present  practice,  that  causes  can  only  be  entered 
for  hearing  during  the  time  of  term,  and  that  the  subpcena  ad  audien- 
dum  judichim  can  only  be  then  returnable,  is  productive  of  great 
delay  and  inconvenience:  It  is  hereby  further  ordered  by  the  said 
lord  high  chancellor,  with  the  advice  and  assistance  aforesaid,  that 
from  henceforth  causes  may  be  set  down  for  hearing,  and  the  sub- 
poenas ad  audiendum  judicium  served  and  returnable  on  any  day 
as  well  out  of  term  as  in  term,  and  this  order  is  to  be  called  the 
LXXXII  order. 

And  it  is  hereby  further  ordered,  that  the  aforesaid  eighty-second 
order  shall  take  effect  immediately,  and  the  aforesaid  amended  orders 
shall  take  effect  on  the  first  day  of  Hilary  term  next  (1832). 
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Obdebs  of  Decembeb  21,  1833.^ 

That  all  writs  of  subpoena  in  this  court  shall  be  prepared  by  the 
solicitor  of  the  party  requiring  the  same ;  and  that  the  seal  for  sealing 
the  same  shall  be  marked  or  inscribed  with  the  words  ^^Subpoeua 
Office,  Chancery," — and  such  writs  shall  be  in  the  forms  mentioned 
at  the  foot  of  these  orders,  or  as  near  as  may  be,  with  such  alterations 
and  variations  as  circumstances  may  require. 


That  a  prmcipe-in  the  usual  form,  and  containing  further  the  par- 
ticulars hereinafter  mentioned  (as  to  the  names  and  residences  of 
the  solicitors  issuing  the  same),  shall,  in  all  cases,  be  delivered  and 
filed  at  the  subpcBua  office.  And  that  on  a  subpoena  for  costs  being 
sealed,  the  certificate  or  report  shall  be  produced  to  the  officer  sealing 
the  writ  as  his  authority  for  sealing  it 

s. 

That  the  name  or  firm,  and  the  place  of  business  or  residence,  of  the 
solicitor  or  solicitors  issuing  a  subpoena  shall  be  indorsed  thereon ;  and 
where  such  solicitors  shall  be  agents  only,  then  there  shall  be  further 
indorsed  thereon  the  name  or  firm,  and  place  of  business  or  residence, 
of  the  principal  solicitor  or  solicitors. 

That  the  service  of  subpoenas  shall  be  effected  by  delivering  a  copy 
of  the  writ  and  of  the  indorsement  thereon,  and  at  the  same  time  pro- 
ducing the  original  writ ;  and  that  in  all  cases  where  a  subpoena  might 
heretofore  have  been  served  by  leaving  the  body  thereof  at  the  party's 
dwelling-house  or  otherwise  than  personally,  it  shall  be  sufficient  to 
leave  a  copy  of  such  subpoena  in  the  same  manner,  producing  the 
original  writ  to  the  person  with  whom  such  copy  shall  be  so  left. 

s. 

That  every  subpoena,  other  than  a  subpoena  duces  tecum,  shall  con- 
tain three  names  where  necessary  or  required ;  and  that  a  gross  sum  or 
fee  of  12s,  6d.  shall  be  the  amount  allowed  in  costs  for  every  subpcsna 
duces  tecum,  including  the  proecipe,  attendance,  and  sum  paid  for 

i8m  2  Smith  Ch.  Pr.  (2d  ed.)  472-487;  2  Bates  Fed.  Eq.  Proc.  1147-1160. 
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sealing,  and  5s.  lOdL  eaoh  for  all  other  subpcoias ;  in  addition  to  whicli 
last-mentioned  sum,  the  solicitor  suing  out  the  same  shall  be  allowed 
one  fee  of  6s.  8d.  for  the  precipes  and  attendance  on  sealing  such  sub- 
poenas as  heretofore,  wl^re  the  number  of  names  included  therein 
shall  not  exceed  nine;  and  if  they  shall  exceed  nine  in  number,  then 
an  additional  fee  of  6s,  8d,;  and  if  they  exceed  eighteen,  a  further  fee 
of  Qs.  8d.;  and  so  in  proportion  for  every  additional  number  of  nine 
names  included  in  •such  subpoanas. 

That  no  more  *than  /three  persons  .shall  be  .included  in  one  svhpcma 
duces  tecum,  and  that  the  party  suing  out  the  same  shall  be  at  liberty 
to  sue  out  a  subpoena  for  each  person  if  it  shall  be  deemed  necessary 
or  desirable,  and  that  the  sum  of  12s.  6d.  shall  bo  allowed  in  oosts  for 
every  such  subpoena,  including  the  prcdcipe,  attendance,  and  sum  paid 
for  sealing  the  same. 

7. 

That  the  time  for  serving  any  subpoena  (except  for  costs)  shall  be 
limited  to  the  last  day  of  the  term  next  following  the  term  or  vacation* 
in  which  it  was  sued  out ;  and  that  in  the  interval  between  the  suing 
out  and  service  of  any  subpoena,  the  party  suing  out  the  same  shall  be 
at  liberty  to  correct  any  error  in  the  names  of  parties  or  witnesses 
and  to  have  the  writ  resealed,  upon  payment  to  the  clerk  at  the  sub- 
poena office  of  a  fee  of  Is.,  and  at  the  same  time  leaving  a  corrected 
propc^pe  of  such  subpopna  marked  ''altered  and  resealed,^'  and  signed 
with  the  name  and  address  of  the  solicitor  or  solicitors  suing  out  the 
same. 

8. 

That  when  any  defendant  has  been  taken  into  custody  upon  attach* 
ment  or  other  process  for  want  of  appearance  to  a  bill  of  revivor,  and 
such  defendant  shall  have  been  taken  thereon,  and  shall  refuse  or 
neglect  to  enter  an  appearance  to  such  bill  within  eight  days  after 
the  return  of  such  attachment,  the  plaintiff  shall  be  entitled  as  of 
course,  upon  motion  or  petition,  to  the  common  order  to  revive ;  and 
if  the  defendant  cannot  be  found  so  as  to  be  taken  upon  such  attadi* 
ment,  and  a  return  of  ^' non  est  inventus"  shall  have  bem  made 
thereon,  the  plaintiff  shall,  upon  producing  such  return,  and  an  affi- 
davit that  due  diligence  has  been  used  in  endeavoring  to  execute  such 
attachment,  and  that  there  was  good  reason  to  believe  that  the  defend- 
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ant  was  in  the  oountj  to  which  such  attachment  issued  at  the  time 
of  suing  out  the  same,  be  also  entitled  as  of  course,  upon  motion  or 
petition,  at  the  end  of  eight  days  after  the  return  of  such  attachment, 
to  obtain  the  common  order  to  revive,  and  that,  in  either  of  such 
cases,  the  order  shall  recite,  as  the  ground  for  granting  the  same,  that 
the  defendant  is  in  contempt,  and  that  the  time  limited  by  the  court 
to  show  cause  against  reviving  the  suit  has  expired* 


That  a  defendant  shall  be  at  liberty,  without  order,  to  "Sue  /out  a 
dedimus  to  take  his  plea,  answer,  or  demurrer  (not  demurring  alone) 
in  the  country,  on  giving  two  days'  notice  in  writing  to  the  plainti£Ps 
clerk  in  court  to  give  commissioners'  names  to  see  the  same  taken,  and 
in  default  thereof  the  defendant  shall  be  at  liberty  to  sue  out  the 
same,  directed  to  his  own  commissioners ;  and  in  case  of  severe  illness 
or  other  bodily  infirmity,  whereby  a  defendant,  resident  not  more  than 
four  miles  from  Lincoln's  Inn  Hall,  shall  be  unable  to  travel  or  leave 
homey  he  shall,  upon  affidavit  first  made  thereof  and  duly  filed,  be 
entitled  to  such  dedimus  as  aforesaid,  on  such  notice  first  given  as 
hereinbefore  directed. 

10. 

That  in  every  cause  where  an  original  or  supplemental  bill,  or  bill 
of  revivor,  has  been  filed  subsequent  to  the  25th  day  of  November 
last,  or  shall  hereafter  be  filed,  a  defendant  shall,  after  appe*arance 
and  without  order,  be  allowed  eight  weeks  in  a  town  cause,  and  ten 
weeks  in  a  country  cause,  to  plead,  answer,  or  demur,  not  demurring 
alone,  to  any  such  original  or  supplemental  bill,  or  any  such  bill  of 
revivor,  to  which  an  answer  is  required;  and  five  weeks  in  a  town 
cause,  and  seven  weeks  in  a  country  cause,  to  plead,  answer,  or  demur, 
not  demurring  alone,  to  any  amended  bill,  to  which  the  plaintiff  shall 
require  an  answer,  but  that  twelve  days  only  shall  be  allowed  a  defend- 
ant to  demur  alone  to  any  such  original,  amended,  or  supplemental 
bin,  or  bill  of  revivor.  And  in  every  cause  for  an  injunction  to  stay 
proceedings  at  law,  if  the  defendant  do  not  plead,  answer,  or  demur 
to  the  plaintiff's  bill  within  eight  days  after  appearance,  the  plaintiff 
shall  be  entitled,  as  of  course,  upon  motion,  to  such  injunction,  and  if 
the  defendant  shall  not,  within  eight  days  after  appearance  to  a  bill 
of  revivor,  show  cause  by  plea,  answer,  or  demurrer  filed,  the  plaintiff 
shall  be  entitled,  as  of  course,  upon  motion  or  petition,  to  the  com- 
mon order  to  revive,  which  order  shall  recite  as  tiie  ground  for  grant- 
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ing  the  same,  that  the  time  limited  by  the  oourt  to  show  cattae  against 
reviving  the  suit  has  expired. 

11. 

That  where  a  oommon  injunction  for  want  of  answer  is  awarded, 
the  order  shall  recite,  as  the  ground  for  granting  the  same,  that  the 
defendant  has  omitted  to  put  in  his  answer,  plea^  or  demurrer,  within 
the  time  limited  by  the  court  in  that  behalf. 

IS. 

That  where  a  defendant  is  in  contempt  to  an  attachment  for  want  of 
appearance,  the  interval  between  the  day  fixed  by  the  subpoena  for 
appearance,  and  that  on  which  the  same  is  actually  entered,  shall  be 
deducted  from  the  time  hereinbefore  allowed  to  a  defendant  to  plead, 
answer  or  demur,  not  demurring  alone,  to  the  plaintiff's  liilL 

IS. 

That  the  day  on  which  an  order  for  the  plaintiff  to  give  security  for 
costs  is  served,  and  the  period  from  thence  to  and  including  the  dav 
on  which  such  security  is  given,  shall  not  be  reckoned  in  the  computa- 
tion of  the  time  allowed  a  defendant  to  plead,  answer,  or  demur. 

14. 

That  where  the  plaintiff  obtains  an  order  to  amend  without  requi^ 
ing  any  further  answer,  and  shall  amend  the  bill  any  otherwise  than 
by  an  alteration  of  names,  dates,  or  sums,  or  the  correction  of  clerical 
errors,  only,  the  defendant  shall,  as  of  course,  have  eight  days'  time 
to  consider  whether  it  is  necessary  for  him  or  her  to  answer  the  same, 
at  the  end  of  which  time  the  plaintiff  shall  be  at  liberty  to  file  a  repli- 
cation, or  set  down  the  cause  for  hearing  on  bill  and  answer,  unless 
the  defendant  shall  have  previously  served  an  order  for  time  to 
answer,  or  taken  out  and  served  a  warrant  for  time  to  answer  such 
amended  bill,  in  which  last  case  the  master  may  allow  the  defendant 
such  time  (if  any)  for  that  purpose,  as  he  shall  think  fit. 

15. 

That  as  to  all  bills,  whether  original,  amended,  supplemental,  or  of 
revivor,  now  filed  or  to  be  filed,  whenever  a  party  may  desire  to  make 
an  application  to  a  master  under  the  said  act,  or  xmder  these  orders,  or 
whenever  it  shall  be  necessary  to  make  any  reference  to  any  master, 
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and  no  previons  application  or  reference  to  any  master  has  been  made 
in  the  said  cause,  the  name  of  the  master  in  rotation  shall  be  ascer- 
tained, and  entered  in  books  to  be  kept  as  after  directed  in  the  man- 
ner hereinafter  mentioned,  and  all  applications  authorized  by  the  said 
recited  act,  or  by  these  orders,  to  be  made  to  a  master,  and  every  such 
reference  as  aforesaid,  shall  be  made  to  the  said  master  in  rotation. 

16. 

That  as  to  all  bills  which  shall  have  been  filed  before  this  day,  where 
any  reference  has  been  made  in  the  cause,  the  name  of  the  master  to 
whom  the  last  reference  was  made  in  such  cause,  shall,  at  the  request 
of  either  of  the  parties  thereto,  or  of  his  or  her  solicitor,  and  on  pro- 
ducing such  order  of  reference,  with  the  master's  name  certified 
thereon,  or  appearing  therein,  be  added  by  the  six  clerks  to-the  original 
entry  of  the  cause  in  the  six  clerks'  book  and  entered  in  the  book  to  be 
kept  as  hereinafter  directed  before  any  application  under  the  said 
recited  act  shall  be  made  in  that  cause,  and  all  such  applications,  and 
all  sudi  references  as  aforesaid,  shall  be  made  to  such  last-mentioned 
master. 

17. 

That  in  all  cases  where  it  shall  become  necessary  to  ascertain  the 
name  of  the  master  in  rotation  for  the  purposes  of  the  two  preceding 
or  any  succeeding  orders,  one  of  the  six  clerks  shall  give  to  the  solicitor 
for  the  plaintiff  or  defendant  requiring  the  same  a  certificate  of  the 
bill  filed,  which  certificate  shall,  on  the  same  or  the  following  day,  be 
marked  by  the  master  of  the  day  at  the  public  office  in  chancery,  with 
the  name  of  the  master  in  rotation  for  such  cause ;  and  such  certificate 
80  marked  (having  first  been  produced  to  the  said  master  in  rotation, 
who  shall  cause  a  minute  thereof  to  be  taken),  shall,  on  the  same  day, 
be  returned  to  the  six  clerk,  and  filed  by  him ;  and  he  shall  add  the 
name  of  such  master  to  the  original  entry  of  the  cause  in  the  six  clerks' 
book,  and  shall  also  cause  the  name  of  the  cause,  and  of  such  master, 
to  be  entered  in  a  book  to  be  kept  by  the  six  clerks  for  that  purpose  in 
the  six  clerks'  office,  and  which  shall  be  open  to  inspection  at  all  times 
during  office  hours  without  fee. 

IS. 

That  whore  a  defendant  who  is  not  in  contempt,  or  has  not  entered 
his  appearance  with  the  registrar  in  manner  hereinafter  mentioned, 
submits  to  answer  exceptions  taken  to  a  first  answer  before  any  order 
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to  refer  the  same  has  been  obtained,  be  shall  be  allowed,  as  of  cooiw, 
and  without  order,  four  weeks  in  a  town  canse,  and  six  weeks  m  t 
ooontiy  canse,  to  pnt  in  a  further  answer  thereto;  bat  if  such  order 
of  reference  has  been  obtained  and  served  prior  to  such  submisdoD, 
then  the  master  to  whom  the  reference  has  been  made  shall  fix  the 
time  i^ch  shaD  be  allowed  the  defe&dant  to  pot  in  such  further 
answer. 

It, 

That  the  master  to  whom  any  exceptions  to  an  answer  for  insuf- 
ficiency shall  be  referred,  shall  be  at  liberty,  in  making  a  report  upon 
such  exceptions,  if  he  shall  think  fit,  to  certify  by  whom  and  in  what 
proportions  (if  any)  the  costs  of  such  exceptions  and  of  the  referoDOe 
thereon  ought  to  be  borne,  and  that  upon  the  taxation  of  the  general 
costs  in  the  cause  under  the  twenty-eighth  order,  pronounced  on  the 
3d  of  April,  1828,  regard  shall  be  had  to  such  certificate,  and  the 
costs  to  be  allowed  to  either  parly  shaU  be  taxed  and  apportioiied 
accordingly. 

so. 

That  all  special  applications  for  leave  to  withdraw  replication,  as 
well  as  to  amend  bill,  shall  be  heard  and  determined  by  such  master 
in  rotation,  and  such  applications,  and  all  other  special  applicatioiis 
under  the  said  recited  act,  shall  be  made  by  taking  out  a  warrSMti  at 
the  foot  whereof  a  notice  shall  be  written  specifying  the  object  of  the 
application,  and  the  same  shall  be  served  two  dear  days  before  the 
return  thereof. 

Mt. 

That  in  every  order  granted  by  a  master  for  further  time  to  answer, 
it  shall  be  made  a  condition  of  such  order,  that  the  defendant  disll 
enter  his  appearance  with  the  registrar  and  consent  to  a  serjeant-at- 
arms,  as  in  the  case  of  a  commission  of  rebellion  returned — '*  non  ed 
inventus/*  unless  under  any  special  circumstances  the  said  master 
shall  otherwise  direct,  and  which  circumstances  shall  be  shortly  stated 
in  the  order. 


That  all  orders  to  refer  an  answer,  or  other  pleading  or  matter 
depending  before  the  court  for  scandal  or  impertinence,  shall  oontain 
a  direction  to  the  master  to  expunge  any  such  scandalous  or  imp6^ 


ENGLISH  ORDERS  IN  CHANCERY.  11S9 

tinent  matter  as  he  shall  certify  to  be  contained  therein,  and  which 
shall  have  been  the  subject  of  the  reference ;  and  the  master  shall  be 
at  liberty,  without  further  order,  to  tax  the  costs  of  such  reference  and 
consequent  thereon,  and  to  direct  by  whom  the  same  shall  be  paid, 
and  the  same  shall  be  recoverable  by  subpoena;  but  such  scandalous 
or  impertinent  matter  shall  not  be  expunged,  nor  costs  taxed,  until 
the  expiration  of  four  days  from  the  filing  of  the  report  of  such 
scandal  or  impertinence,  in  order  that  the  adverse  party  may  have 
an  opportunity  to  file  exceptions  to  such  report 

28. 

That  the  said  masters  shall,  on  all  applications  to  them,  or  either 
of  them,  by  warrant  under  the  said  recited  act,  or  under  these  orders 
or  either  of  them,  be  at  liberty  to  direct,  and  shall,  accordingly,  in 
the  orders  made  thereon,  order  and  direct  whether  the  costs  of  the  ap- 
plication shall  be  costs  in  the  cause,  or  whether  such  costs,  or  any  part 
thereof >  shall  be  paid  by  any  of  the  parties  personally;  and  in  the 
latter  case,  the  said  masters  respectively  shall,  in  such  orders,  either 
fix  the  sum  to  be  paid  for  such  costs,  or  tax  the  same  at  their  discre- 
tion ;  and  the  party  to  whom  such  costs  are  directed  to  be  paid,  shall 
be  entitled  to  sue  out  a  subpoena  for  the  same. 

24. 

That  the  master  to  whom  any  such  application  or  reference  as 
aforesaid  shall  be  made,  shall  draw  up  the  orders  thereon  in  a  short 
form,  and  the  same,  when  signed  by  him,  shall  be  entered  in  a  book 
to  be  kept  for  that  purpose  in  the  office  of  such  master,  and  shall 
then  be  marked  by  the  said  master^  or  his  chief  clerk,  as  entered,  and 
he  shall  sign  his  initials  thereto  in  this  form :  *^  Ent.  A.  B. ;  ^'  and  the 
said  orders  shall  then  be  binding,  (unless  reversed  or  varied  on 
appeal),  and  shall  be  enforced  in  like  manner  as  if  made  by  the 
ooart;  and  the  original  order,  or  any  duplicate  thereof,  which  the 
master  is  directed  to  grant  on  the  application  of  any  party,  so  signed 
and  entered  as  aforesaid,  shall  be  a  sufficient  warrant  to  every  officer 
of  the  court  to  do  the  act  therein  mentioned,  or  to  permit  the  same  to 
be  done ;  and  each  party  shall  be  at  liberty  to  inspect  the  entry  of  all 
such  orders  in  the  said  entering  book,  without  fee. 

as. 

That  in  ease  it  shall  become  necessary  to  make  any  appHeation  to 
a  master  under  the  said  recited  act  during  the  period  between  the 
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last  seal  after  Trinity  temiy  and  the  seal  next  before  Michaelmas 
term,  such  application  shall  be  made  to  the  sitting  master  of  the  vaca- 
tion, and  his  decision  and  order  thereon  shall  be  equally  binding,  and 
acted  upon  and  enforced  in  the  same  way  and  manner  as  if  made  by 
the  master  in  rotation,  to  whom  the  same  has  or  ought  otherwise  to 
have  been  referred ;  but  all  subsequent  applications  and  all  references 
in  the  cause  shall  be  made  to  such  master  in  rotation. 

se. 

That  a  defendant  shall  not  be  at  liberty  to  serve  a  notice  of  motion 
to  dismiss  for  want  of  prosecution,  until  after  the  time,  limited  by  the 
rules  of  the  court  within  which  a  plaintiff  may  obtain  an  order  to 
amend  as  to  such  defendant,  shall  have  expired,  any  thing  in  any 
former  order  contained  to  the  contrary  notwithstanding. 

17. 

That  each  registrar  shall  attend  in  succession  the  three  several 
courts  of  the  lord  chancellor,  the  master  of  the  rolls,  and  the  vice- 
chancellor. 

That  for  the  purpose  of  avoiding,  as  much  as  may  be,  expense  and 
delay  in  the  drawing  of  the  decrees  and  orders  of  this  court,  it  is 
hereby  directed  that,  except  in  orders  for  special  injunctions,  in 
which  the  usual  recitals  shall  be  inserted  as  heretofore,  neither  the 
bill,  nor  answers,  nor  any  part  thereof,  be  stated  or  recited  in  the 
original  decree  or  order,  and  that  no  part  of  the  master's  report  be 
stated  in  any  decree  upon  further  directions,  except  the  master's  find- 
ing, or  opinion  upon  the  subject  referred  to  him ;  and  that  in  orders 
made  upon  petitions  no  part  of  the  petition  be  stated  or  recited 
except  the  prayer ;  and  that  the  same  principle  of  brevity  be  observed 
in  all  the  orders  of  this  court  made  upon  motion,  so  far  as  may  be 
consistent  with  a  statement  explaining  the  grounds  upon  which  the 
order  is  made.  And  for  the  better  understanding  of  this  order, 
certain  forms  of  decrees  and  orders  drawn  pursuant  hereto  are  sub- 
joined. And  it  is  hereby  directed  that  such  forms  shall  be  observed 
in  all  eases  as  nearly  as  may  be,  and  that  before  any  order  made  on 
a  petition  be  passed,  the  original  petition  be  filed  with  the  olerk  of 
the  reports. 

28. 

That  in  all  cases  where  any  sums  of  money  or  any  securities  or 
other  effects  belonging  to  the  suitors  of  the  court  of  chancery  shall 
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be  directed  to  be  paid  into  or  deposited  in  the  Bank  of  England  in 
the  name  and  with  the  privity  of  the  accountant  general  of  the  said 
court ;  and  in  all  cases  where  any  such  sum  of  money  or  any  securities 
or  other  effects  be  directed  to  be  paid  out,  or  invested  in  the  purchase 
of  securities,  transferred  or  carried  over  or  delivered  out,  the  exact 
torn  of  money  and  amount  of  securities  so  to  be  paid  out,  invested, 
transferred,  or  carried  over,  be  ascertained  by  the  registrar  and 
specified  and  expressed  in  the  order  of  court  in  words  written  at 
length,  except  in  the  case  of  residues  of  money  or  securities  remain- 
7ng  after  a  portion  directed  to  be  applied  for  particular  purposes,  the 
amoimt  of  which  cannot  be  ascertained  at  the  time  of  making  the  said 
order,  in  which  cases  the  order  shall  direct  that  the  amount  of  such 
residues  and  shares  of  residues  shall  be  ascertained  and  specified  by 
affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  securities  shall  be 
directed  by  any  order  to  be  operated  upon  by  the  accountant  general, 
the  exact  amount  of  such  residue,  where  the  same  can  be  done,  shall 
be  ascertained  by  the  registrars,  and  expressed  and  specified  in  the 
order  in  words  at  length,  so  that  the  amount  of  such  residue  shall 
appear  on  the  face  of  the  order. 

And  that  all  persons  (whether  representatives  or  others)  who  shall 
be  directed  to  pay  in,  transfer,  or  deposit  any  sum  of  money,  securi- 
ties, or  other  effects  in  the  name  of  the  accountant  general,  and  all 
persons  (whether  representatives  or  others)  to  whom  any  sums  of 
money,  securities,  or  other  effects,  shall  be  directed  to  be  paid  out, 
transferred,  carried  over,  or  delivered  out  by  the  accountant  general, 
shall  be  described  by  name,  except  in  the  case  of  bodies  corporate, 
companies,  or  societies,  in  such  order,  and  not  merely  as  plaintiffs  or 
petitioners,  or  the  like;  except  in  cases  of  payments,  transfers,  or 
carryings  over,  directed  to  be  made  to  or  by  representatives,  where 
no  probate  or  letters  of  administration  shall  have  been  taken  out  at 
the  time  of  making  such  orders,  and  the  Christian  and  surnames  or 
titles  of  honor  of  all  such  persons,  and  the  titles  of  all  such  bodies 
corporate,  companies,  and  societies,  shall  be  written  at  length  and 
without  abbreviations  in  such  orders. 

That  in  all  orders  directing  the  payment  of  dividends  and  annui- 
ties, the  time  when  the  first  of  such  payments  shall  be  made,  and 
when  all  subsequent  periodical  payments,  whether  quarterly,  half* 
yearly,  yearly,  or  otherwise,  shall  be  made^  shall  be  specified  anj 
expressed  in  words  at  length. 
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Hut  all  orders,  directing  the  laying  out  of  sums  of  money  of 
uncertain  amount  in  the  purchase  of  aecuritiesy  do  direct  that  such 
inveetments  shall  be  made  when  the  money  shall  amount  to  a  compe- 
tent sum,  and  not  sooner. 

That  in  all  caaee  where  it  shall  be  referred  to  a  master  of  the 
court  of  chancery  to  ascertain  and  apportion  the  amount  of  money 
or  securities  to  be  paid  into  the  Bank  of  England,  in  the  name  aad 
with  the  privity  of  the  accountant  general,  or  of  any  securities  to  be 
carried  over  or  transferred  to  the  accountant  general,  or  to  ascertain 
or  apportion  the  amount  of  money  to  be  paid  out  or  invested  in  the 
purchase  of  securities  to  be  paid  out,  or  of  securities  to  be  sold, 
carried  over,  or  transferred  by  the  accountant  general^  the  exact 
amount  of  such  money  or  securities  respectively  shall  be  ascertained 
by  the  masters,  and  stated  in  the  report  in  words  at  length;  except 
in  the  case  of  residue  of  money  or  securities  remaining  after  a  portion 
directed  to  be  applied  to  certain  purposes,  and  the  amount  of  which 
portions  cannot  be  ascertained  at  the  time  of  making  such  report,  in 
which  case  the  amount  of  such  residue  and  portions  shall  be  ascer- 
tained  by  affidavit 

And  that  in  all  cases  where  a  residue  of  cash  or  securities  shall  be 
directed  by  an  order  to  be  operated  upon  by  the  accountant  general, 
the  exact  amount  of  such  residue,  where  the  same  can  be  done,  shall 
be  ascertained  by  the  masters,  and  expressed  and  specified  in  the 
order  in  words  at  length,  so  that  the  amount  of  such  residue  shall 
appear  on  the  face  of  the  order. 

And  in  all  such  cases,  the  person  by  or  to  whom  money  is  to  be  paid, 
or  securities  carried  over  or  transferred  as  aforesaid,  shall  be  described 
by  name,  except  in  the  case  of  bodies  corporate,  companies,  or  socie- 
ties, in  such  reports,  and  not  merely  as  plaintiffs  or  petitioners  or  the 
like,  except  in  the  cases  of  payments,  transfers,  or  carryings  over, 
directed  to  be  made  to  or  by  representatives,  where  no  probate  or 
letters  of  administration  shall  have  been  taken  out  at  the  time  of 
making  the  said  report,  and  the  Christian  and  surnames,  or  titles  of 
honor  of  all  such  persons,  and  the  titles  of  all  such  bodies  corporate, 
companies,  and  societies  shall  be  written  at  full  length  in  the  said 
report 


That  with  a  view  to  the  convenience  of  the  suitors  and  their 
solicitors,  and  for  the  purpose  of  diminishing  the  expense  of  ordere 
on  petitions  of  course,  which,  according  to  the  practice  of  the  court, 
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maj  be  presented  to  the  master  of  the  rolls,  one  of  the  secretaries  of 
the  master  of  the  rolls  shall,  upon  any  such  petitions  of  coarse  (except 
upon  petitions  for  setting  down  causes  to  be  reheard),  which  shall 
be  presented  to  his  honor^  instead  of  answering  such  petitions  as 
heretofore,  draw  up  the  orders  thereon  in  such  form  as  the  master 
of  the  rolls  shall  from  time  to  time  direct,  every  such  order  to  be 
signed  as  passed  with  the  initials  of  such  secretary;  and  the  under 
secretary  eJiall  enter,  or  cause  to  be  entered,  every  such  order  in  a 
book  to  be  kept  at  the  secretary's  office  at  the  rolls  for  that  purpose, 
and  shall  then  mark  and  sign  such  order  with  his  initials,  as  entered ; 
and  the  suitors  of  the  court  and  their  solicitors  shall  have  access  to 
the  said  book,  during  office  hours,  without  the  payment  of  any  fee ; 
and  for  every  such  order  so  to  be  made,  as  aforesaid,  there  shall  be 
paid  the  same  fees  as  have  hitherto  been  payable  in  respect  of  such 
petitions  as  aforesaid,  in  lieu  of  the  fees  on  such  petitions.  And 
there  shall  be  also  paid  to  the  chief  secretary,  for  filing  every  such 
petition,  the  sum  of  1^.;  and  to  the  under  secretary,  for  entering 
every  such  order,  the  sum  of  6^.  And  every  such  order  so  to  be  made 
as  aforesaid,  shall  have  the  same  force  and  effect  as  orders  of  course 
passed  by  the  registrars  now  have,  and  without  the  payment  of  the 
fees  heretofore  payable  on  such  orders  at  the  registrar's  office;  and 
for  every  office  copy  that  may  be  required  of  any  such  order,  there 
shall  be  paid  to  the  chief  secretary  (who  shall  mark  the  same  as 
examined,  and  authenticate  it  by  affixing  his  initials  thereto)  the 
sum  of  6A,  and  no  more,  for  malring  the  same. 

80. 

That  the  duties  to  be  performed  in  the  office  of  the  master  of 
reports  and  entries  shall  be  carried  on  as  the  same  were  heretofore 
done  by  the  master  of  the  report  office ;  and  that  all  decrees  and  orders 
of  the  High  Court  of  Chancery  shall  be  entered  by  the  clerks  of 
entries  under  the  direction  of  the  master  of  reports  and  entries. 

That  pr(q)er  calendars  or  indexes  shall  be  kept  by  the  clerks  of 
entries,  so  that  the  same  may  be  conveniently  referred  to  when 
required;  and  such  calendars  or  indexes,  and  the  books  of  entries, 
shall,  at  all  times  during  office  hours,  be  accessible  to  the  public,  on 
payment  of  the  usual  fees. 

That  all  reports,  and  exceptions  to  reports  and  petitions,  shall  be 
lesft  with  the  derk  of  reports,  to  be  by  him  filed  or  preserved  under 
the  direction  of  the  master  of  reports  and  entries;  and  all  office 
copies  thereof^  or  of  any  part  thereof^  that  inay  be  required,  shall 


1744  APPENDIX. 

1)0  ready  to  be  delivered  to  the  party  requiring  the  same  within 
forty-eight  hours  after  the  same  shall  be  bespoken;  and  that  all 
decrees  shall  be  entered  within  one  week  after  the  same  shall  be  left 
for  entry,  and  that  all  such  entries  shall  be  examined  by  one  of  the 
clerks  of  entries,  and  be  marked  with  his  initials,  to  denote  sach 
examination. 

That  proper  indexes  or  calendars  to  the  files  or  bundles  of  die 
reports,  and  exceptions  to  reports  and  petitions,  shaU  be  kept,  so  that 
the  same  may  be  conveniently  referred  to  when  required ;  and  such 
calendars  and  indexes,  and  the  said  original  reports  and  exceptions 
to  reports  and  petitions,  shall,  at  all  times  during  office  hours,  he 
accessible  to  the  public,  on  payment  of  the  usual  feea. 

That,  in  addition  to  such  calendars,  the  said  clerks  of  reports  shall 
enter  in  a  book,  to  be  kept  by  them  for  that  purpose,  the  time  when 
any  report  and  set  of  exceptions  is  delivered  to  them  to  be  filed,  with 
the  name  of  the  cause  and  the  date  of  the  report,  and,  as  regards 
exceptions,  the  names  of  the  parties  excepting,  and  such  book  shall, 
at  all  times  during  office  hours,  be  accessible  to  the  public 

ai. 

That  aU  office  copies  in  all  the  offices  of  the  court  shall  be  written 
on  foolscap  paper  bookwise,  and  shall  contain  two  folios  in  each  page, 
except  as  to  office  copies  of  bills,  which  shall  contain  only  one  folio, 
such  folios  to  consist  of  ninety  words  each,  and  to  be  reckoned  as  to 
schedules  according  to  the  manner  directed  by  the  general  order  of 
this  court,  bearing  date  the  28th  day  of  November,  1748. 

aa. 

That  the  last  interrogatory  now  commonly  in  use  be  in  future 
altered,  and  shall  stand  and  be  in  the  words  or  to  the  effect  following: 
"  Do  you  know,  or  can  you  set  forth,  any  other  matter  or  thing  which 
may  be  of  benefit  or  advantage  to  the  parties  at  issue  in  this  cause, 
or  either  of  them,  or  that  may  be  material  to  the  subject  of  this  your 
examination,  or  to  the  matters  in  question  in  this  cause;  if  yea,  set 
forth  the  same,"  etc 

That  the  masters  extraordinary  of  this  court  shall  be  at  liberty  in 
future  to  take  any  affidavit,  or  do  any  other  act  incident  to  the  offior 
of  master  extraordinary  in  chancery,  at  any  place  which  ^s  distant 
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not  less  than  ten  miles  from  the  Hall  in  Lincoln's  Inn,  any  existing 
order  to  the  contrary  notwithstanding. 

That  the  fees  set  forth  in  the  schedule  after  stated  shall  constitute 
the  schedule  of  fees  to  be  received  by  the  masters  and  their  clerks^  and 
the  r^strars  and  their  clerks,  under  the  said  recited  act 

85. 

That,  except  as  may  be  herein  otherwise  directed,  the  offices  of  this 
court  shall  continue  open  for  the  despatch  of  business,  and  the  officers 
and  clerks  belonging  thereto  shall  attend  in  such  offices  in  the  dis- 
ohaige  of  their  business,  during  such  times  and  for  such  number  of 
hours  in  each  day  as  they  have  hitherto  done  under  any  existing  order 
or  practice  of  the  said  court. 

se. 

That  the  office  of  the  clerk  of  the  affidavits  and  of  the  patentee  of 
the  subpcena  office,  be  open  from  the  hour  of  ten  in  the  forenoon  until 
four  in  the  afternoon,  and  during  the  sitting  of  either  of  the  courts, 
from  the  hour  of  seven  to  eight  in  the  evening,  except  that  from  the 
1st  of  September  to  the  20th  of  October  those  offices  shall  be  open  only 
from  eleven  to  one  o'clock. 

That  all  copies  of  affidavits  be  ready  for  delivery  within  forty-eight 
hours  after  any  copy  shall  be  bespoken. 

Obdebs  of  May  9, 1839.^ 

1. 

That  in  all  cases  in  which  it  shall  be  alleged  that  the  plaintiff  is 
prosecuting  the  defendant,  in  this  court  and  also  in  some  other  court, 
for  the  same  matter,  the  defendant  in  eight  days  after  filing  his 
answer  or  further  answer  to  the  plaintiff's  bill,  shall  be  entitled,  as  of 
course,  on  motion  or  petition,  to  the  usual  order  for  the  plaintiff  to 
make  his  election  in  which  court  he  will  proceed,  with  the  usual 
directions  in  that  behalf,  unless  the  plaintiff  shall,  before  the  expira- 
tion of  the  same  eight  days,  have  delivered  exceptions  to  the  defend- 
ant's answer,  or  have  referred  his  further  answer  on  former  excep- 
tions.   And  in  case  the  plaintiff  shall  have  delivered  such  exceptions, 

1  See  2  Bates  Fed.  Eq.  Proc.  1161-1108, 
Eq.  Prae,  Vol,  TIT.— UQ. 
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or  referred  the  def^dant's  further  answer  within  such  time,  the 
defendant  shall  be  at  liberty,  by  notice  in  writing  to  be  served  on 
the  plaintiffs  clerk  in  court,  to  require  the  plaintiff  to  procure  the 
master's  report  on  such  exceptions,  within  four  days  from  the  service 
of  such  notice.  And  if  the  plaintiff,  being  so  served  with  such  notice, 
shall  not  procure  the  master's  report  in  four  days  accordingly,  or  if 
the  exceptions  shall  not  be  allowed,  the  defendant  shall  then  be 
entitled,  as  of  course,  on  motion  or  petition,  to  the  usual  order  for 
the  plaintiff  to  elect  in  which  court  he  will  proceed,  with  the  usual 
directions.  But  in  either  of  such  cases,  the  plaintiff  shall  be  at 
liberty  to  move  that  such  order  may  be  discharged  on  the  merits 
confessed  in  the  answer. 


That  the  plaintiff  in  any  injunction  cause  having  obtained  the 
common  injimction  to  stay  proceedings  at  law,  may  (either  before 
or  after  the  answer  of  the  defendant  shall  be  put  in,  and  whether  such 
injunction  shall  or  shall  not  have  been  continued  to  the  hearing  of 
the  cause)  obtain  an  order,  as  of  course,  for  leave  to  amend  the  bill 
without  prejudice  to  the  injunction;  but  that  such  order  shall  con- 
tain an  undertaking  by  the  plaintiff  to  amend  the  bill  within  one 
week  after  the  date  of  the  order  and  in  default  thereof  the  order  shall 
become  void.  And  that  in  case  the  bill  shall  be  amended  pursuant  to 
such  order,  the  defendant  shall  thereupon,  and  although  he  may  not 
have  put  in  his  answer  to  the  bill  or  the  amendments  thereof,  be  at 
liberty  to  move  the  court  on  notice,  to  dissolve  the  injunction,  on  the 
ground  that  the  bill  as  amended  does  not,  even  if  the  amendments  be 
true,  entitle  the  plaintiff  thereto. 

8. 

That  in  case  an  injunction  to  stay  proceedings  at  law  shall  be 
prayed  for  by  the  bill,  and  shall  either  not  be  obtained,  or,  having 
been  obtained,  shall  have  been  dissolved  upon  the  merits  stated  In 
the  answer,  and  the  plaintiff  shall  afterwards  amend  his  bill,  and  the 
defendant  shall  not  plead,  answer  or  demur  to  the  amended  bill 
within  eight  days  after  appearance,  the  plaintiff  shall  be  entitled  to 
move  for  an  injunction,  upon  affidavit  of  the  truth  of  the  amend- 
ments. 

4. 

That  foreclosure  causes,  when  ready  for  hearing,  may  be  ordered 
to  be  advanced  for  hearing,  under  the  same  circumstances,  and  sub- 
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jMI  15  the  MikDfe  fUtes  tifi  ether  Cblided  ttifty  te  6rd(d^ed  td  bi  so 
advanoed* 

That  in  all  cases  in  which  it  shall  appear  that  certain  preliminary 
aceounts  and  inquiries  must  be  taken  and  made,  before  the  rights  and 
interests  of  the  parties  to  the  cause  can  be  ascertained,  or  the  ques- 
tions therein  arising  can  he  determined^  the  plaintil^  shall  be  at 
liberty,  at  any  time  after  the  defendants  shall  have  appeared  to  the 
bill,  to  move  the  court  on  notice,  that  such  inquiries  and  accounts 
shall  be  made  and  taken ;  and  that  an  order  referring  it  to  the  master 
to  make  such  inquiries,  and  take  such  accounts,  shall  thereupon  be 
made,  without  prejudice  to  any  question  in  the  cause,  if  it  shall 
appear  to  the  court  that  the  s&me  will  be  benedcial  to  siich  (if  any) 
parties  t5  the  caiide  as  tiiay  not  be  competent  to  eohsent  thef  et(),  and 
that  the  silttie  Is  consented  to  by  such  (If  any)  of  thie  defiendants,  as 
being  competent  td  conseht,  haVe  hot  put  in  thfeir  answer  to  the  bill, 
and  that  the  safiae  is  consented  to  by,  or  is  proper  to  be  made  upon  the 
statelnehts  cohtaiiied  in  the  answers  of,  sU(5h  (if  any)  of  the  defend- 
ants as  h^y^  ahsWel'ed  the  bill 

'[That  whenever  any  order  of  course  obtamed  from  the  master  of 
the  rolls,  in  any  cause  marked  for  or  set  down  to  be  heard  before  the 
lord  chancellor  pursuant  to  the  general  order  of  the  Sth  day  of  Itay, 
1837,  shall  be  alleged  to  have  been  irregularly  ohlained,  any  appli- 
cation to  discharge  the  same  for  irregularity  shall  in  the  first  instance 
be  made  to  the  master  of  the  rolls,  and  such  cause  and  all  other  appli- 
iiattena  t6  h^  madfe  therein,  shall  tt^verthisleds  continue  subject  t6  all 
th&  .f^^ilatioiis  of  the  daid  genelral  order,  ks  if  thid  ofief  had  hot 
been  mad^. 

OAbicss  x>f  Mat  10,  1B8&.^ 

ii 

Th&t  GVe^  ^rsbA,  to  Whom  iil  any  6kWi  br  matt^f  pehdifig  in  this 
court,  any  sum  of  money  or  any  costs  have  been  ordered  to  be  paid, 
shall,  after  the  lapse  of  one  month  from  the  time  when  such  order  for 
payment  was  duly  passed  and  entered,  be  entitled  by  his  clerk  in  court 
to  8ii<3  out  one  6t  iiioi*e  writ  oi*  writs  of  fieri  facial,  6r  Wtit  br  writs 

1  SM  2  Sates  F«d.  £4.  Pto6.  il6d-ll64. 
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of  elegit,  of  the  fonn  hereinafter  stated,  or  as  near  thereto  as  the 
circumstances  of  the  case  may  require. 


That  upon  every  such  order  hereafter  to  be  entered,  the  entering 
clerk  of  this  court,  in  whose  division  the  same  may  be,  shall,  at  the 
request  of  the  party  leaving  the  same,  mark  the  day  of  the  month  and 
year  on  which  the  same  shall  be  so  left  for  entry,  and  no  writ  of  fieri 
faciaa  or  elegit  shall  be  sued  out  upon  any  such  order,  unless  the  date 
of  such  entry  shall  be  so  marked  thereon  as  aforesaid. 

8. 

That  such  writs,  when  sealed,  shall  be  delivered  to  the  sheriff 
or  other  officer  to  whom  the  execution  of  the  like  writs  issuing  oat  of 
the  superior  courts  of  common  law  belongs,  and  shall  be  executed  bv 
such  sheriff  or  other  officer,  as  nearly  as  may  be,  in  the  same  manner 
in  which  he  doth  or  ought  to  execute  such  like  writs;  and  such  writs, 
when  returned  by  such  sheriff  or  other  officer,  shall  be  delivered  to  tiie 
clerks  in  court,  by  whom  respectively  they  were  sued  out,  or  be  left 
at  their  respective  seats,  and  shall  thereupon  be  filed  as  of  record  in 
the  office  of  the  six  clerks  of  this  court.  And  that  for  the  execution 
of  such  writs,  such  sheriff  or  other  officer  shall  not  take  or  be  allowed 
any  fees,  other  than  such  as  are  or  shall  be  from  time  to  time  allowed 
by  the  lawful  authority,  for  the  execution  of  the  like  writs  issuing  out 
of  the  superior  courts  of  common  law. 

4. 

That  if  it  shall  appear  upon  the  return  of  any  such  writ  of  /fori 
facias  as  aforesaid,  that  the  sheriff  or  other  officer  hath  by  virtue  of 
such  writ  seized  but  not  sold  any  goodff  of  the  person  ordered  to  pay 
such  sum  of  money  or  costs  as  aforesaid,  the  person  to  whom  such 
sum  of  money  or  costs  is  payable,  shall,  immediately,  after  such  writ 
with  such  return  shall  be  filed  as  of  record,  be  at  liberty  by  his  clerk 
in  court  to  sue  out  a  writ  of  venditioni  exponas  in  the  form  herein- 
nftor  stated,  or  as  near  thereto  as  the  circumstances  of  tlie  case  may 
require. 

6. 

That  on  every  such  writ  of  fieri  faciaa  and  elegit  so  to  be  issued  as 
nforosaid,  there  shall  be  indorsed  the  words,  "By  the  court/'  and  alsa 
tliereunder  the  calling  and  place  of  residence  of  the  partv  against 
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whom  such  writ  shall  be  issued,  and  also  the  name  and  residence  or 
place  of  business  of  the  solicitor  at  whose  instance  the  same  shall  be 
issued,  and  the  name  of  the  clerk  in  court  issuing  the  same,  and  that 
every  such  writ  be  also  indorsed  for  the  sum  to  be  levied  according 
to  the  form  used  upon  like  ^its  issuing  out  of  the  superior  courts  of 
common  law. 

6. 

That  for  every  such  writ  of  fieri  facias  or  venditioni  exponas  so  to 
be  issued  as  aforesaid,  there  shall  be  allowed  to  the  clerk  in  court 
issuing  the  same  the  sum  of  eighteen  shillings  and  sevenpence,  and 
for  every  such  writ  of  elegit  the  sum  of  one  pound  ten  shillings,  and 
that  there  be  allowed  to  the  solicitor  at  whose  instance  any  such  writ 
of  fieri  facias,  elegit,  or  venditioni  exponas  shall  be  issued,  the  sum  of 
six  shillings  and  eightpence  for  instructions  for  the  said  \vrit,  and 
that  there  be  also  allowed  to  such  solicitor  the  further  sum  of  six 
shillings  and  eightpence  for  attending  to  procure  a  warrant,  and  for 
attending  to  instruct  the  officer  charged  with  the  execution  of  such 
writ. 

Obdebs  of  August  26, 1841.^ 

1. 

That  there  shall  forthwith  be  prepared  a  proper  alphabetical  book 
for  the  purposes  after  mentioned,  and  that  such  book  shall  be  called 
the  solicitors'  book,  and  shall  be  publicly  kept  at  the  office  of  the 
six  derks,  to  be  there  inspected  without  fee  or  reward 

2. 

That  every  solicitor,  before  he  practice  in  this  court,  in  his  own 
name  solely,  and  not  by  an  agent,  whose  name  shall  be  duly  entered 
as  after  mentioned,  and  every  solicitor,  before  he  practice  as  such 
agent,  shall  cause  to  be  entered  in  the  solicitors'  book  in  alphabetical 
order,  his  name  and  place  of  business,  or  some  other  proper  place  in 
London,  Westminster,  or  the  borough  of  Southwark,  or  within  two 
miles  of  Lincoln's  Inn  Hall,  where  he  may  be  served  with  writs, 
notices,  orders,  warrants,  rules,  and  other  documents,  proceedings, 
and  written  communications  in  causes  and  matters  depending  in  this 
court;  and  as  often  as  any  such  solicitor  shall  change  his  place  of 

1  See  Craig  k  PhiUips'  Reports,  366-382;  2  Bates  Fed.  Eq.  Proc.  1176-1188. 
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business  or  the  place  where  \\e  maj  ho  aerve4  A9  ftfor^aaid^  be  shall 
cause  a  like  entry  thereof  to  ho  uit^^^  in  the  ^oUqitora'  hpok  i  m<l  that 
the  above-mentioned  entries  shal]  be  n^ade  in  such  \¥^  hy  th^  ^id 
six  clerks,  who  shall  be  mtit}^4  to  a  |ee  of  I3.  f pr  ^v^vf  &\Mik  en^i7  i 
ftnd  th^t  th^  f^^4  msing  f FPffl  puch  p«3Wei|t  sh«l)  h^  WPli^^^  ill  tho 
first  instance,  in  paying  the  expenses  of  providing  and  imping  such 
book. 

8. 

That  all  ifm^  ngtices,  grders,  wKT§Sit§,  ^$&^  mi  9%e?  4wi- 
?ients,  proceedings  md  written  comaaijni^tions,  ^jfe  ^  jj^t  K«pHJ» 
personal  WfYipe  ufion  the  part^  to  be  af  pcted  thgie^,  p^dl  ^8  i^Smi 


by  the  solicitor  of  such  party;  and  if  any  solicitor,  f^l^a^  ^Qj^^gt  tq 
cause  such  entry  tq  be  made  in  the  solicitors'  hpok  ^  is  feqi|if^d  by 
the  second  order,  then  the  fixing  m  a  popy  of  gjy  svjph  writ^  i^dtip^^ 
order,  warrant,  rule,  or  other  ^^bcijment^  prQC^4iQg,  g|  Writfea  com- 
munication for  such  solicitor  in  the  said  six  clerks'  office,  shal}  b@ 
deemed  a  sufficient  service  on  him,  unless  the  court  shall,  under 
special  circumstance§,  ijl^fk  ^t  tg  di]^  ot^gn?}^. 


'Hiat  if  any  solieitoi^  shall  g|ve  his  flonsent  in  wiiting  that  the 
service  of  all  ov  any  writs,  notices,  ordess,  wanuints,  sulas,  oe  othev 
doeuments  may  be  made  \)pon  iiim  through  the  posloffice  os  athavr 
wise,  such  service  shall  be  deemed  suffioient  if  made  in  such  mannas 
as  such  solicitor  shall  have  so  agreed  to  accept ;  but  it  shall  be  compe- 
tent for  any  solicitor  giving  such  consent,  at  any  time  to  revoke  the 
sftme  fey  notice  in  wyitinp. 

S- 

TI^At  99  pe?»<^  ^ha)l  he  allowp^  to  ^ppeftr  (Xf  acf ,  tithes  in  person, 
tOf  so^ipitpf  Of  cQ^ps^l,  or  tq  t^ke  ft^y  prooefi^ngi^  whatever  in  thi^ 
pQUrt^  either  {^  p^^iptiif,  ^ei^ndmt,  p^titipi\er,  rpspo^^dej^t,  party  i^r 
t^TVe^iflg,  or  Q^h^^i^e,  until  a^i  pntry  of  the  n^me  of  his  ^olicitoy  ^ia4 
his  s^icitQT's  agp^t,  if  therp  be  one,  ox  if  h^  ^t  in  p^TW^,  his  pwft 
^fune,  ai^d  address  fqy  service  shall  have  bp^  ipft^e  ift  thp  solicitor^' 
hQo](  ^t  ^^  P^pe  qf  the  six  pler^s ;  but  if  suph  ^dd^s  of  any  perspfi 
so  acting  in  person  shall  not  be  within  London,  Westminster,  or  the 
borS««b  9i  Squthvprfe^  or  within  tvf%  n^ilei^  erf  Jincelii^s  {n^  g^, 
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then  all  services  upon  such  person,  not  requiring  to  be  made 
perooMUy,  shall  be  deemed  sujfficient  if  a  copy  of  the  writ,  notice, 
ofdOT>  vawant,  rule,  or  other  document  to  be  served,  be  transmitted 
to  hun  tbxQu^  Hqt  Majeet/a  poatoffice,  to  such  address  a9  aforesaid* 

6. 

That  no  writ  of  attachment  with  proclamations,  nor  any  writ  of 
rebellion,  be  hereafter  issued  for  the  purpose  of  compelling  obedience 
to  fUij  process,  order,  or  decree  of  the  court. 


That  no  order  shall  hereafter  be  made  for  a  messenger,  or  for  the 
serjeant-at-arms,  to  take  the  body  of  the  defendant  for  the  purpose 
of  compelling  him  to  appear  to  the  bill« 


That  if  the  defendant,  being  duly  served  with  a  subpcena  to  appear 
to  and  answer  the  bill,  shall  refuse  or  neglect  to  appear  thereto,  the 
plaintiff  shall,  after  the  expiration  of  eight  days  from  such  service,  be 
at  liberty  to  «pply  to  the  court  for  leave  to  enter  an  appearance  for 
the  defendant.  And  the  court,  beii^  satisfied  that  the  subpoena  has 
been  duly  served,  and  that  no  appearance  has  been  entered  by  the 
defendant,  may  give  such  leave  accordingly ;  and  that  thereupon  the 
plaintiff  may  cause  an  appearance  to  be  entered  for  the  defendant 
And  thereupon  such  further  proceedings  may  be  had  in  the  cause  as 
if  t)»9  di^fQudwt  had  actually  appeared. 


That  upon  the  sheriff's  return,  ^^non  est  inventus,"  to  an  attach- 
ment issued  against  the  defendant  for  not  answering  the  bill,  and 
upon  affidavit  nojide  that  due  diligence  was  used  to  aseertain  where 
sncli  delendaBl  was  at  the  time  of  issuing  such  writ,  and  in  endeavor- 
ing to  apprehend  such  defendant  under  the  same,  and  tkat  the  person 
suing  forth  such  writ  verily  believed,  at  the  time  of  suing  forth  the 
same,  that  such  defendant  was  in  the  county  into  which  such  writ 
was  issued,  the  plaintiff  shall  be  entitled  to  a  writ  of  sequestration  in 
thQ  ^9fm  V^9i»m9  that  h«  is  now  entitled  tq  siich  writ»  upom  tbe  like 
retvmi  msA^  ^  tha^  s^irJAaaVat^'anQS^ 
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10. 


That  no  writ  of  execution  nor  any  writ  of  attachment  shall  here- 
after he  issued  for  the  purpose  of  requiring  or  compelling  obedience 
to  any  order  or  decree  of  the  High  Court  of  Chancery;  but  that  the 
party  required  by  any  such  order  to  do  any  act  shall,  npon  being  duly 
served  with  such  order,  be  held  bound  to  do  such  act  in  obedience  to 
the  order. 

11. 

That  if  any  party  who  is  by  an  order  or  decree  ordered  to  pay 
money,  or  do  any  other  act  in  a  limited  time,  shall,  after  due  service 
of  such  order,  refuse  or  neglect  to  obey  the  same  according  to  the 
exigency  thereof,  the  party  duly  prosecuting  such  order  shall,  at  Uic 
expiration  of  the  time  limited  for  the  performance  thereof,  be 
entitled  to  an  order  for  a  serjeant-at-arms,  and  such  other  process  as 
ho  hath  hitherto  been  entitled  to  npon  a  return,  "non  est  inventus/* 
by  the  commissioners  named  in  a  commission  of  rebellion  issued  for 
non-performance  of  a  decree  or  order. 

19. 

That  every  order  or  decree  requiring  any  party  to  do  an  act  there- 
by ordered,  shall  state  the  time  after  sen'ice  of  the  decree  or  order 
within  which  the  act  is  to  be  done;  and  that  npon  the  copy  of  the 
order,  which  shall  be  served  npon  the  party  required  to  obey  the 
same,  there  shall  be  indorsed  a  memorandum,  in  the  words,  or  to  the 
effect  following,  viz. :  "If  yon,  the  within  named  A.  B.,  neglect  to 
perform  this  order  by  the  time  therein  limited,  you  will  be  liable  to  be 
arrested  by  the  serjeant-at-arms  attending  the  High  Court  of  Chan- 
cery ;  and  also  be  liable  to  have  your  estate  sequestered  for  the  pu^ 
pose  of  compelling  you  to  obey  the  same  order." 

IS. 

That  upon  due  service  of  a  decree  or  order  for  delivery  of  posses- 
sion, and  upon  proof  made  of  demand  and  refusal  to  obey  such  order, 
the  party  prosecuting  the  same  shall  be  entitled  to  an  order  for  a 
writ  of  assistance. 

14. 

That  the  memorandum  at  the  foot  of  the  subpoena  to  appear  and 
answer,  shall  hereafter  be  in  the  form  following;  that  is  to  say.— 


ENGLISH  ORDERS  IN  CHANCERY.  1753 

"Appearances  are  to  be  entered  at  the  six  clerks'  oflSce  in  Chancery 
Lane,  London ;  and  if  you  do  not  cause  your  appearance  to  be  entered 
within  the  time  limited  by  the  above  writ,  the  plaintiff  will  be  at 
liberty  to  enter  an  appearance  for  you ;  and  you  will  be  subject  to  an 
attachment  and  the  other  consequences  of  not  answering  the  plaintiff's 
bill,  if  you  do  not  put  in  your  answer  thereto  within  the  time  limited 
by  the  General  Orders  of  the  court  for  that  purpose." 

15. 

That  every  person  not  being  a  party  in  any  cause,  who  has  obtained 
an  order,  or  in  whose  favor  an  order  shall  have  been  made,  shall  be 
entitled  to  enforce  obedience  to  such  order  by  the  same  process  as  if 
he  were  a  party  to  the  cause ;  and  every  person,  not  being  a  party  in 
any  cause  against  whom  obedience  to  any  order  of  the  court  may  be 
enforced,  shall  be  liable  to  the  same  process  for  enforcing  obedience 
to  such  order  as  if  he  were  a  party  to  the  cause. 


16. 

That  a  defendant  shall  not  be  bound  to  answer  any  statement  or 
charge  in  the  bill,  imless  specially  and  particularly  interrogated 
thereto;  and  a  defendant  shall  not  be  bound  to  answer  any  inter- 
rogatory in  the  bill,  except  those  interrogatories  which  such  defend- 
ant is  required  to  answer;  and  where  a  defendant  shall  answer  any 
statement  or  charge  in  the  bill,  to  which  he  is  not  interrogated,  only 
by  stating  his  ignorance  of  the  matter  so  stated  or  charged,  such 
answer  shall  be  deemed  impertinent 


17. 

That  the  interrogatories  contained  in  the  interrogating  part  of  the 
bill  shall  be  divided  as  conveniently  as  may  be  from  each  other,  and 
numbered  consecutively  1,  2,  3,  etc.;  and  the  interrogatories  which 
each  defendant  is  required  to  answer  shall  be  specified  in  a  note  at  the 
foot  of  the  bill,  in  the  form  or  to  the  effect  following ;  that  is  to  say, — 
"  The  defendant  A.  B.  is  required  to  answer  the  interrogatories  num- 
bered respectively,  1,  2,  3,  etc. ;"  and  the  office  copy  of  the  bill  taken 
by  each  defendant  shall  not  contain  any  interrogatories  except  those 
which  such  defendant  is  so  required  to  answer,  unless  such  defend- 
ant shall  require  to  be  furnished  with  a  copy  of  the  whole  bilL 


That  Ike  note  at  dia  foot  of  tiie  biU,  speoifying  the  intenrogateriea 
which  ea«h  defiaadfuit  Is  requived  to  aBfiwer,  ihall  be  oonsidered  and 
treated  $»  pari  of  the  hill,  and  tl^e  addition  of  fjtj  eueh  note  to  tk 
biU,  01^  9^y  aheratioA  in  or  addilimi  to  anoh  note  after  the  faiB  ii 
fikdy  ahall  he  oonaidewd  and  treated  aa  an  amendineBt  ef  the  VSL 

19. 

That  instead  of  the  words  of  ttie  bill  now  in  use  preceding  the 
interrogating  part  thereof,  and  beginning  with  the  words  ''To  the 
end^  therefore,"  there  shall  heiwafter  be  used  wards  in  the  twm  or 
to  the  effect  foUowln^ :  ^To  the  end,  therefbre,  that  the  said  defendsBts 
may,  if  they  can,  show  why  yonr  orator  should  not-  have  the  relief 
hereby  prayed,  and  may,  upon  their  several  and  respective  eoFporal 
oaths,  a^d  according  to  ihe  best  and  utmost  of  their  sevafal  and  respee- 
trve  knowledge,  remembrance,  tnfbrmation,  and  belief,  full,  tme, 
direct,  and  perfect  answer  malte  to  such  of  the  several  interrogatories 
hereinafter  numbered  and  set  forth  as  by  the  note  hereunder  written 
they  are  respectively  required  to  Mfwer ;  that  is  to  say, — 

"  1.  Whether,  etc 

*<  a.  Whether,  etc** 

Thut  »  defendftQt  w  A  Qowtvy  cause  shall  be  nUo^ed  9a  fttrtbi^r 
time  for  pleading,  w we? ing^  oj  demurring  to  ajoiy  origiiul  or  sijpple- 
jfi^taX  biUj,  or  bill  of  ?evivgiciL  «r  to  wy  w^euded  billt  than  isi  w^ 

allowed  ta  ft  def Qi^drnt  iA  » ta^m  Q&uae. 

ai. 

That  after  the  expiration  of  the  time  allowed  to  a  defendant  to 
plead,  answer,  or  demur  (not  demurring  alone)  to  an  original  bill, 

il  tks  (l^feudmt  sih&U  b^Y^.  fil^d  w  pl<^§7  wsv^,,  qx  d^min^Cy  the 

plaiuUflf  9haU  be  at  lib^rtiv  tQ  file  a  uQte  9X  the  9i\  <A^xW  offiw  to  tte 
^Uovi^j!  ^ff^t ;  "The  piaixtfiff  iutei^ds.  to  proceed  witb  bi»  <^vm  ^ 
if  the  defendant  b*d  filed  ftii  aas^er,  trayefsjjRg  tb<?  oe?^  ipftde  by  the 
bill*  wd  tbe  plaintiff  bM  r^pU^d  to  swb  Wj^w^iJ),  a^d  served  a  subr 
5>joeua  XO.  Teipin^"  ^tx^  that  a  copy  gf  ^ijcU  note  ihaJU  b^  lerved  oa 
auob.  (J^ff  Aoiarvt  in  tbe  9%o?e  wann.ef  a^  a  a»lH>®nai  to  rejoin  is  now 
8ei:y«d^  a»d  ^wh  WtQ  wb.W  fil^ecl  (a.  copy  ti^r^t  b^n^  so  served) 
s]ti.a.ll  bavQ  the  same  effect  as  if  the  defendant  hi^  fi]ed  an  anj3\F^r, 
traversi]^  ih^  whol^  gf  the  billj  an4  tbe^  ]^laintj^ff  ha4  filed,  a  repli- 
cation to  such  answer,  and  served  a  subp^a  to  rejoin.    And  after 
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8uch  nate  shall  bf^ye  been  so  ile^,  and  a  copy  served  as  ^oyesaid,  the 
defendant  shall  not  he  at  liberty  to  plead,  answer,  or  depiur  tP  the  bill 
without  the  special  leave  of  the  court 

That  a  plaintiff  shall  not  be  at  liberty  to  41e  a  note  under  the 
twen^-fl«st  oisd^r,  until  he  has  obtained  an  order  of  the  court  for  that 
purpose,  which  order  shall  be  applied  for  upon  motian,  without 
notice,  and  shall  not  be  made  unless  the  court  shall  be  satisfied  that 
the  defendant  has  been  served  wi^  a  subpoena  to  appear  and  answer 
thp  bil},  and  thftt  Ae  time  {^o^ed  to  tl^  ^ef ?n4aat  to  ple^d,  ^nftijfer, 
or  ^em^r,  ngt  denj|jirru!|  glpn^,  ^  ^M- 

Thftt  Jf^hew  nq  apcount^  paywwt,  (scmveyancp,  or  Qthey  direct  peli^ 
is  aoqght  Wftinst  fi  pj^rty  to  a  suit,  i^  sfcaU  net  be  i^e^s^^ry  fw  th^ 

plaintiff  tq.  mm%  aW*  mWx  Vfii  feping  m  »nf  wt^  tP,  ftBBP§T  to  ft«d 
answer  the  bill.  But  the  plaintiff  shall  be  at  liberty  to  serve  such 
party,  not  being  an  infant,  with  a  copy  of  the  bill,  whether  the  same 
be  an  original,  or  amended,  or  supplemental  bill,  omitting  the  inter- 
rogating part  thereof }  and  wok  hiU  as  %g«t«s^  ii\^  V%f^x  ^1^9  ^o^ 
pray  a  subpiena  ta  appear  and  answer,  hut  ah&U  pjNiy  thftt  bji^  BfM^ 
upen  heing  aarvad  with  a  copy  of  the  biU,  laay  h^  b^u^d  \9  flU  \h^ 
proeeedingB  ha  the  ^usa  But  this  order  is  not  to.  praveii^  the  plg^^- 
tiff  from  requiring  a  party  against  whon;!  no  aopount,  payxnextt,  ooPft- 
veyanee,  or  ather  direct  rejiol  is  sought,  to  appef^^  to  af^d  s^^wer  tho 
hill,  or  f^om  prosipeuting  the  9\iit  figftinst  auch  pa?ty  in  i^Q  opdiua^ 
way,  if  he  shall  H^ick  fit* 


^A9 


That  where  a  plaintiff  shall  serve  a  defendant  with  a  90p^  <xf  tho 
hill  under  the  twenty-third  order,  he  shall  cause  a  memorandum  of 
such  service,  and  of  the  time  v(lijfin  such  service  was  made,  to  be 
entered  in  the  six  clerks'  office,  first  obtaining  an  order  of  the  court 
for  leave  to  make  sueh  entry,  which  order  shall  be  obtained  upon 
motion  without  notice,  upon  the  oourt  being  satisfied  ol  a  copy  of  the 
bill  having  been  so  served,  and  of  the  time  when  the  service  was  made. 

That  where  a  defendant  shall  have  been  served  with  a  copy  of  the 
bill  under  the  twenty-third  order,  and  a  memorandum  of  sueh  service 
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shall  have  been  duly  entered^  and  such  defendant  shall  not  within  the 
time  limited  by  the  practice  of  the  court  for  that  purpose,  enter  an 
appearance  in  common  fonn,  or  a  special  appearance  under  the 
twenty-seventh  order,  the  plaintiff  shall  be  at  liberty  to  proceed  in  ihc 
cause,  as  if  the  party  served  with  a  copy  of  the  biU  were  not  a  party 
thereto,  and  the  party  so  served  shall  be  bound  by  all  the  proceedings 
in  the  cause,  in  the  same  manner  aa  if  he  had  appeared  to  and 
answered  the  bilL 


That  where  a  party  shall  be  served  with  a  copy  of  the  bill  under 
the  twenty-third  order,  such  party,  if  he  desires  the  suit  to  be  pros- 
ecuted against  himself  in  the  ordinary  way,  shall  be  entitled  to  hare 
it  so  prosecuted ;  and  in  that  case  he  shall  enter  an  appearance  in  the 
common  form,  and  the  suit  shall  then  be  prosecuted  against  him  in 
the  ordinary  way ;  but  the  costs  occasioned  thereby  shall  be  paid  by 
the  party  so  appearing,  unless  the  court  shall  otherwise  direct 


27. 

That  where  a  party  shall  be  served  with  a  copy  of  the  bill  under 
the  twenty-third  order,  and  shall  desire  to  be  served  with  a  notice  of 
the  proceedings  in  the  cause,  but  not  otherwise  to  have  the  same 
prosecuted  against  himself,  he  shall  be  at  liberty  to  enter  a  special 
appearance  under  the  following  form ;  that  is  to  say,  "A.  B.  appears 
to  the  bill  for  the  purpose  of  being  served  with  notice  of  all  proceed- 
ings therein."  And  thereupon,  the  party  entering  such  appearance 
shall  be  entitled  to  be  served  with  notice  of  all  proceedings  in  the 
cause,  and  to  appear  thereon.  But  the  costs  occasioned  thereby  shall 
be  paid  by  the  party  entering  such  appearance,  unless  the  oourt  shall 
otherwise  direct 


That  a  party  shall  not  be  at  liberty  to  enter  such  special  appear- 
wice  under  the  twenty-seventh  order,  after  the  time  limited  by  the 
practice  of  the  court  for  appearing  to  a  bill  in  the  ordinary  course, 
without  first  obtaining  an  order  of  the  court  for  that  pucpose,  such 
order  to  be  obtained  on  notice  to  the  plaintiff;  and  the  party  so 
entering  such  special  appoaranco  shall  be  bound  by  all  the  proceedings 
in  th*-  i^ause,  prior  to  such  sjxxrial  appearance  being  so  entered. 
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29. 

That  where  no  accounty  payment,  conveyance,  or  other  relief  is 
sought  against  a  party,  but  the  plaintiff  shall  require  such  party  to 
appear  to  and  answer  the  bill,  the  costs  occasioned  by  the  plaintiff 
having  required  such  party  so  to  appear  and  answer  the  bill,  and  the 
costs  of  all  proceedings  consequential  thereon,  shall  be  paid  by  the 
plaintiff,  unless  the  court  shall  otherwise  direct 

80. 

That  in  all  suits  concerning  real  estate  which  is  vested  in  trustees 
by  devise,  and  such  trustees  are  competent  to  sell  and  give  discharges 
for  the  proceeds  of  the  sale,  and  for  the  rents  and  profits  of  the 
estate,  such  trustees  shall  represent  the  persons  beneficially  interested 
in  the  estate  or  the  proceeds,  or  the  rents  and  profits,  in  the  same 
manner,  and  to  the  same  extent,  as  the  executors  or  administrators  in 
suits  concerning  personal  estate  represent  the  persons  beneficially 
interested  in  such  personal  estate ;  and  in  such  cases  it  shall  not  be 
necessary  to  make  the  persons  beneficially  interested  in  such  real 
estate,  or  rents  and  profits,  parties  to  the  suit;  but  the  court  may 
upon  consideration  of  the  matter  on  the  hearing,  if  it  shall  so  think 
fit,  order  such  persons  to  be  made  parties. 

31, 

That  in  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  neces- 
sary to  make  the  heir  at  law  a  party;  but  the  plaintiff  shall  be  at 
liberty  to  make  the  heir  at  law  a  party  where  he  desires  to  have  the 
will  established  against  him. 

89. 

That  in  all  cases  in  which  the  plaintiff  has  a  joint  and  several 
demand  against  several  persons,  either  as  principals  or  sureties,  it 
shall  not  be  necessary  to  bring  before  the  court,  as  parties  to  a  suit 
concerning  such  demand,  all  the  persons  liable  thereto;  but  the  plain- 
tiff may  proceed  against  one  or  more  of  the  poi*sons  severally  liable. 

88. 

That  where  a  demurrer  or  plea  to  the  whole  bill  shall  be  overruled, 
the  plaintiff,  if  he  does  not  require  an  answer,  shall  be  at  liberty 
immediately  to  file  his  note  in  manner  directed  bv  the  twenty-first 
order,  and  with  the  same  effect,  unless  the  court  shall,  uppu  over- 
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ruling  such  demurrer  or  plea,  gitt^  time  to  tlie  defendant  to  plead, 
answer^  or  demur ;  and  in  such  case,  if  the  defendant  shall  file  do 
pleai  answer,  or  demurrer,  within  the  time  so  allowed  by  the  court, 
the  plaintiff)  if  he  does  not  require  an  answer,  shall,  on  the  expira- 
tion of  such  time,  be  at  liberty  to  file  such  note. 

That  where  the  defendant  shall  file  a  demurrer  to  the  whole  bill, 
the  demurrer  shall  be  held  sufficient^  and  the  plaintiff  be  held  ta  have 
submitted  thereto,  unless  the  plaintiff  shall,  within  twelve  days  from 
the  expiration  of  the  time  allowed  to  the  defendant  for  filing  such 
demurrer,  cause  the  same  to  be  set  down  for  argument;  and  where 
the  demurrer  is  to  part  of  the  bill,  the  demurrer  shall  be  held  suf- 
ficient, and  the  plaintiff  be  held  to  have  submitted  thereto,  unless  the 
plaintiff  shall,  within  three  weeks  from  the  expiration  of  the  time 
allowed  for  filing  such  last-mentioned  demurrer,  cause  the  same  to  be 
set  down  for  argument. 

That  wher^  the  defendant  shall  file  a  plea  to  the  whole  or  part  of  a 
bill,  the  plea  shall  be  held  good  to  the  same  extent  and  for  the  same 
purpose  as  a  plea  allowed  upon  argument,  unless  the  plaintiff  shall, 
within  three  weeks  from  the  expiration  of  the  time  allowed  for  filing 
such  plea,  cause  the  same  to  be  set  down  for  argument,  and  the  plain- 
tiff shall  be  held  to  have  submitted  thereto. 

That  no  demurrer  or  plea  shall  be  held  bad  and  overruled  upon 
argument,  only  because  such  demurrer  or  plea  shall  not  cover  so  much 
of  the  bill  as  it  might  by  law  have  extended  to. 

av. 

That  no  demurrer  or  plea  shall  be  held  bad  and  overruled  upon 
argument,  only  because  the  answer  of  the  defendant  may  fextetid  to 
some  part  of  the  same  matter  as  may  be  covered  by  such  deMtthrcf 
or  plea. 

88. 

That  a  defendant  shall  be  at  liberty  by  answer  to  decline  answer- 
itig  any  interrogatory  or  part  of  an  interrogatory^  from  answering 
Avhich  he  might  have  protected  himself  by  demurrei';  and  that  he 
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shall  be  at  liberty  so  to  decline^  liotwithstanding  he  shall  answer 
Mher  parts  of  the  bill  fr<>m  whioh  he  might  hAve  protected  himirif 
b J  demurrer. 

That  where  the  defendant  shall,  by  his  answer,  suggest  that  the 
bill  is  defective  for  want  of  parties,  the  plaintiff  shall  be  at  liberty, 
within  fourteen  days  after  attsfwer  filed,  to  m%  down  the  eau«e  for 
ai^gument  upon  that  objection  only;  and  the  purpoee  fof  which  the 
same  is  so  set  down  shall  be  notified  by  an  entry,  to  be  made  in  the 
r^strar's  book,  in  the  form  or  to  the  ofieet  following ;  that  is  to  say, 
"Set  do¥m  upon  the  defendant's  objection  for  want  of  parties ;"  and 
that  where  the  plaintiff  shall  not  so  set  down  his  cause,  but  shall  pro^ 
ceed  therewith  to  a  hearing,  notwithstanding  an  objection  for  want 
of  parties  taken  by  the  answer,  he  shall  not,  at  the  hearing  of  the 
canse,  if  the  defendant's  objection  shall  then  be  allowed,  be  entitled  as 
of  course,  to  an  order  for  liberty  to  amend  hie  bill  by  adding  parties^ 
But  the  courts  if  it  thinks  fit,  ahall  be  at  liberty  to  dismiss  the  bilL 


40. 

That  if  a  defendant  shall,  at  the  hearing  of  a  cause,  object  that  a 
suit  is  defective  for  want  of  parties,  not  having  by  plea  or  answer 
taken  the  objection,  and  therein  specified  by  name  or  description  the 
parties  to  whom  the  objection  applies,  the  court  (if  it  shall  think  fit) 
shall  be  at  liberty  to  make  a  decree  saving  the  rights  of  the  absent 
partied* 

41. 

That  where  a  defendant  in  equity  files  a  cross-bill  against  the 
plaintiff  in  equity  for  discovery  only,  the  costs  of  such  bill>  and  of 
the  answer  thereto,  shall  be  in  the  discretion  of  the  court  at  the  hea^ 
ing  of  the  original  cause. 


4ft. 

That  where  a  defendant  in  equity  files  a  cross-bill  for  discovery 
only  against  the  plaintiff  in  equityi  ihe  answer  to  such  cross-bill  may 
be  read  and  used  by  the  party  filing  such  cross-bill^  in  the  same 
manner  and  under  the  same  restrictions  as  the  answer  to  a  bill  pray^ 
ing  relief  may  now  be  read  and  U8ed« 
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That  in  cases  in  which  any  exhibit  may  by  the  present  practice  of 
the  court  be  proved  viva  voce  at  the  hearing  of  a  cause,  the  same  may 
be  proved  by  the  affidavit  of  the  witness  who  would  be  competent  to 
prove  the  same  viva  voce  at  the  hearing. 

44. 

That  where  a  defendant  makes  default  at  the  hearing  of  a  cause, 
the  decree  shall  be  absolute  in  the  first  instance,  without  giving  the 
defendant  a  day  to  show  cause,  and  such  decree  shall  have  the  same 
force  and  effect  as  if  the  same  had  been  a  decree  nisi  in  the  first 
instance,  and  afterwards  made  absolute  in  default  of  cause  shown  by 
the  defendant 

4ft. 

That  every  decree  for  an  account  of  the  personal  estate  of  a  testator 
or  intestate  shall  contain  a  direction  to  the  master  to  inquire  aiitl 
state  to  the  court  what  parts  (if  any)  of  such  personal  estate  are  out- 
standing or  undisposed  of,  unless  the  court  shall  otherwise  direct 

46. 

That  a  creditor,  whose  debt  does  not  carry  interest,  who  shall  come 
in  and  establish  the  same  before  the  master,  imder  a  decree  or  order 
in  a  suit,  shall  be  entitled  to  interest  upon  his  debt,  at  the  rate  of  £4 
per  cent,  from  the  date  of  the  decree,  out  of  any  assets  which  may 
remain  after  satisfying  the  costs  of  the  suit,  the  debts  established,  and 
the  interest  of  such  debts  as  by  law  carry  interest 

47. 

That  a  creditor  who  has  come  in  and  established  his  debt  before 
the  master  imder  a  decree  or  order  in  a  suit,  shall  be  entitled  to  the 
costs  of  so  establishing  his  debt,  and  the  same  shall  be  taxed  by  the 
master,  and  added  to  the  debt. 

4S. 

That  in  the  reports  made  by  the  masters  of  the  court,  no  part  of 
any  state  of  facts,  charge,  affidavit,  deposition,  examination^  or 
answer,  brought  in  or  used  before  them,  shall  be  stated  or  recited. 
"Rut  such  state  of  facts,  charge,  affidavit,  depositinn,  oxamination,  or 
answer  shall  be  identified,  specified,  and  referred  to,  so  as  to  inform 
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the  court  what  state  of  facts,  charge,  affidavit^  deposition,  examination 
or  answer  were  so  brought  in  or  used. 

49. 

That  it  shall  not  be  necessary  in  any  bill  of  revivor,  or  supple- 
mental biU,  to  set  forth  any  of  the  statements  in  the  pleadings  in 
the  original  suit,  unless  the  special  circumstances  of  the  case  may 
require  it 

50. 

That  in  any  petition  of  rehearing  of  any  decree  or  order  made 
by  any  judge  of  the  court,  it  shall  not  be  necessary  to  state  the  pro- 
ceedings anterior  to  the  decree  or  order  appealed  from,  or  sought  to 
be  reheard. 

51. 

That  the  foregoing  orders  shall  take  effect  as  to  all  suits,  whether 

now  depending  or  hereafter  commenced,  on  the  last  day  of  Michaelmas 

term,  one  thousand  eight  hundred  and  forty-one. 
Eq,  Prac  Vol.  UL— 111. 
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FORM  iro.  1. 

BILL  TO   ENJOIN   INFRINGEHKNT  OF  PATSNT. 


til  the  United  SUtes  Circuit  Court, 

in  and  for  the 

Southern  District  of  New  York. 


In  Equity. 


To  the  Honorable  the  Judges  of  the  Cifcuit  Couft  of  the  tTfilted  StaM  ill  And 
for  th6  Southern  District  of  New  York,  in  OhaiiMry  Sitting: 

John  Doe,  residing  in  the  city  of  New  York,  ill  the  stat«  Of  N«W  YOtk,  Alid 
a  citizen  of  the  state  of  New  York,  brings  this  his  bill  of  OOmplaiHt  ag&iflit 
tUchard  Roe,  of  the  dty  of  New  York,  in  the  state  of  New  York,  and  *  dtiisea 
of  said  state  Of  New  York  and  inhabitant  of  said  southem  district  of  New  YMk. 

And  thereupon  your  orator  complains  and  says  that  before  the  tenth  dtf  Of 
May,  eighteen  hundred  and  ninety-eight,  John  Doe,  of  the  dty  Of  NiHT  YOik,  Was 
the  true,  original,  and  flrst  idrentor  of  a  eertalo  flew  and  tiseful  ImpWrttleftt 
in  pipes,  not  known  or  used  by  others  before  his  said  Inttfttion  theftef,  Attd 
which  had  not  at  the  time  of  his  application  for  A  patent  therefOr  been  lli  pMe 
use  or  on  sale  with  hli  consent  Or  allowance  for  a  period  of  mfira  Ihad  two 
years,  as  your  orator  verily  belieres. 

And  your  orator  further  «hows  tiiito  yotir  honors,  tlMt  Jdm  So^  m  Mig 

the  inventor  of  said  improvement,  made  application  to  tlie  proper  d^artment 
of  the  govvrnmeflt  of  the  United  States  for  letters  patent  tbndor,  ta  MftttMiae 
with  the  then  existing  laws  of  the  United  SUtes,  and  he  having  dnly  OOmplkd, 
in  all  respects,  with  the  conditions  and  requisitions  of  said  laws,  Midi  pnimAr 
Iflgs  were  had,  that  on  the  tenth  day  of  October,  dghteen  hundred  afl4  BHitf- 
eight,  letters  patent  Of  the  United  Rtates  for  the  said  improvemeat  and  ta^entlM, 
under  the  seal  of  the  patent-office  of  the  United  States,  dgned  by  the  eeeretsry 
of  the  interior,  and  countersigned  by  the  eOmmissloDer  Of  patttita,  4nd  bsariflg 
date  the  day  And*  year  last  aforesaid,  were  issued  in  due  form  Of  IftWi  eifl 
delivered  to  said  John  Doe,  whereby  was  granted  and  seevl^  to  him  and  his 
heirs  or  Assigns,  for  the  term  of  seventeen  years  from  the  da^  of  the  date  tbsrsdf, 
the  full  and  exclusive  right  of  making,  using,  and  vending  to  others  to  he  nsedp 
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the  Mid  impTovemeni  and  invention,  a  description  whereof  is  given  in  the  words 
of  the  said  inventor  in  a  scliedule  in  writing,  accompanied  by  drawings  and  ref- 
erences tiiereto,  duly  annexed  to  said  letters  patent,  when  the  same  were  issued, 
and  made  a  part  thereof,  as  by  the  said  original  letters  patent,  or  a  duly 
authenticated  copy  thereof,  in  court  to  be  produced,  will  fully  appear;  a  copy 
of  which,  without  the  drawings,  is  hereto  annexed,  forming  part  of  this  bill, 
and  marked  Exhibit  A. 

And  your  orator  further  shows  unto  your  honors,  that  the  said  improvements 
patented  as  aforesaid  have  hitherto  been  in  the  exclusive  possession  of  said 
John  Doe;  that  they  have  been  by  him  introduced  into  practical  use,  and  have 
proved  to  be  valuable  to  the  public,  and  have  been,  and  still  are,  of  great  value 
to  your  orator ;  that  your  orator  has  expended  large  sums  of  money  in  developing 
and  introducing  into  use  pipes  containing  the  said  improvements,  and  he  engaged 
in  the  business  of  manufacturing  and  selling  such  pipes,  and  that  but  for  the 
infringement  herein  complained  of  your  orator  would  now  be  in  undisturbed 
possession  and  enjoyment  of  the  exclusive  rights  and  privileges  secured  by  said 
patent. 

And  your  orator  further  shows  unto  your  honors,  that  the  several  improve- 
tnenta  patented,  and  claimed  in  and  by  said  last  mentioned  letters  patent,  and 
by  the  several  claims  thereof,  pertain  to  the  same  subject-matter,  and  are 
adapted  to  be  used  together,  and  are  capable  of  being  embodied  and  used  together 
in  a  single  pipe,  and  are  so  embodied  and  used  by  the  defendant. 

And  your  orator  further  shows  that  the  said  defendant,  as  your  orator  is 
informed  and  believes,  well  knowing  the  premises,  without  any  right  or  authority, 
and  in  violation  of  your  orator's  said  rights,  has  within  the  said  southern  district 
of  New  York  and  since  the  issue  and  during  the  term  of  said  letters  patent  made, 
or  caused  to  be  made  for  use,  and  has  vended  to  others  to  be  used,  a  large  number 
of  pipes,  but  how  many  your  orator  cannot  state,  but  prays  that  the  defendant 
may  discover  and  set  forth  the  number  of  the  same  which  contain  substantially 
the  improvements  so  patented,  as  aforesaid,  by  said  last  mentioned  letters  patent, 
and  said  defendant  persists  in  making  and  selling  said  patented  improvements, 
though  warned  to  desist,  and  is  now  making,  or  causing  to  be  made,  for  salt; 
and  use,  and  is  now  selling  to  be  used,  and  threatens  and  gives  out  that  he  will 
continue  to  make,  and  vend  to  be  used,  pipes  containing  said  patented  improve- 
mentSy  or  some  material  part  thereof;  and  your  orator  fears  that  the  defendant 
will  in  future  infringe  upon  the  exclusive  rights  secured  to  your  orator  as  afore- 
said; whereby  great  gains  and  profits  have  accrued,  and  will  accrue,  to  the 
defendant  which  in  equity  belong  to  your  orator.  And  your  orator  has  sustained 
damages  by  reason  of  said  violation  of  his  rights,  and  will  sustain  further 
damages  if  said  infringement  is  continued. 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can,  show  why  your 
orator  should  not  have  the  relief  herein  prayed,  and  may,  and  according  to 
the  best  of  his  knowledge,  remembrance,  information  and  belief,  but  not  on  oath, 
answer  on  oath  being  expressly  waived,  full,  true,  direct  and  perfect  answer 
malce  to  all  and  singular  the  premises,  and  that  he  may  be  decreed  to  account 
for,  and  pay  over  to  your  orator  all  gains  and  profits  realized  by  him  from  the 
nnlnwful  making,  using  or  vending  the  improvements  vested  in  your  orator  as 
aforesaid;  and  in  addition  thereto,  the  damages  sustained  by  your  orator 
by  reason  of  such  infringement,  to  be  assessed  by  or  under  the  direction  of  your 
honors;  and  that  your  honors  nuty  increase  the  actual  damages  to  three  times 
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Um  UBoant  of  rach  maacicmeiit  under  the  circumstances  of  the  wilful  and 
unjust  infringement  by  said  defendant,  and  that  the  defendant  may  be  perpetaiUT 
restrained  by  an  injunction  out  of  this  honorable  court,  from  making,  usiiig  or 
▼ending  pipes  containing  the  improvement  secured  as  aforesaid  to  your  ontor 
or  any  material  part  thereof;  and  that  your  orator  may  have  sueh  othtf  or 
further  relief  as  equity  may  require. 

May  it  please  your  honors  to  grant  your  orator  not  only  a  writ  of  injimctioii, 
conformable  to  the  prayer  of  this  bill,  but  also  a  writ  of  subpoena,  directed  to 
the  defendant  Richard  Roe  and  commanding  him  at  a  certain  time,  under  a  cer- 
tain penalty,  to  appear  before  your  honors,  in  this  court,  then  and  there  to 
answer  unto  this  bill  of  complaint,  and  to  abide  by  and  perform  such  decree  as 
the  court  may  make  in  the  premises. 

JOHN  DOE. 

LONG  A  MOORE,  Solicitors  for  Complainant. 

JEREMIAH  MASON,  of  Counsel 


Ignited  States  of  America, 

Southern  District  of  New  York.  ^  "• 


-} 


John  Doe,  the  complainant  in  the  foregoing  bill  named,  being  didy  sworn,  ssrs 
that  he  has  read  the  foregoing  bill  and  knows  the  contents  thereof,  and  that  the 
(tame  is  true  of  his  own  knowledge,  except  as  to  those  matters  therein  stated 
to  be  on  information  and  belief,  and  as  to  those  matters  he  belleres  it  to  be  true. 

And  he  further  says  that  he  verily  believes  that  John  Doe  in  said  bill  nsmed 
is  the  original,  true  and  first  inventor  of  the  new  and  useful  improvement  in 
pipes  which  is  described  and  claimed  in  the  aforesaid  letters  patent  granted 
to  said  John  Doe  mentioned  in  the  foregoing  bill. 

And  deponent  further  says  that  he  verily  believes  that  the  complainant  is 
the  owner  of  said  letters  patent,  as  set  forth  an  said  bill. 

JOHN  DOE. 

Subscribed  and  sworn  to  before  me 
this  tenth  day  of  December,  A.  D.  1898. 

NORTON  PORTER,  Notary  PubUe. 

FORM  NO.   B.^ 

BILL  TO  ENJOIN  INFRINGEMENT  OP  COPYRIGHT. 

Circuit  Court  of  the  United  States,  Northern  District  of  New  York,  in  the 

Second  Circuit. 


I 


The  West  Publishing  Company 
against 
The  Lawyers'  Co-operative  Publishing  Com- 
pany. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  Northern  Distriet 

of  New  York,  in  the  Second  Circuit: 
The  West  Publishing  Company,  a  corporation  duly  organised  under  the  laws 
of  the  state  of  Minnesota,  having  its  principal  office  and  place  of  busineas  at  the 

1  Copied  from  the  record  in  West  Pub.  Co.  r.  Lawyers'  Co-operative  Pub.  Co. 
79  Fed.  Rep.  756.  For  other  pleadings  in  the  same  case,  see  Forms  Nos.  22,  23, 
infra,  pp.  1796,  1799. 
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city  ot  St.  Paul)  and  a  resident  or  citizen  of  the  state  of  Minnesota,  brings  this 
its  bill  against  the  Lawyers'  Ck>-operatiYe  Publishing  Company,  a  corporation 
duly  organized  under  the  laws  of  the  state  of  New  York,  having  its  principal 
office  and  place  of  business  at  the  city  of  Rochester,  in  the  northern  district  of 
New  York,  and  a  resident  or  citizen  of  said  state  of  New  York. 

And  thereupon  your  orator  complains  and  says,'  that  the  defendant,  the 
Lawyers'  Co-operatiTe  Publishing  Company,  is  and  for  nine  years  last  past  has 
been  a  corporation  duly  oiganized,  created  and  established  by  and  under  the  laws 
of  tlie  state  of  New  York  for  the  purpose  of  carrying  on  the  business  of  making, 
editing,  preparing,  publishing  and  selling  books,  and  that  during  that  time  it  has 
carried  on  and  still  carries  on  said  business  at  the  city  of  Rochester,  in  the 
state  of  New  York;  that  your  orator  is  and  for  ten  years  4ast  past  has  been  a 
corporation  duly  organized,  created  and  established  by  and  under  the  laws  of  the 
state  of  Minnesota  for  the  same  purpose,  and  that  during  that  time  it  has  carried 
on  and  still  carries  on  said  business  at  the  city  of  St.  Paul  in  said  state  of 
Minnesota,  where  it  has  its  principal  office  and  place  of  business,  and  that 
the  principal  office  and  place  of  business  of  the  defendant  is  located  at  the  city 
of  Rochester  in  the  northern  district  of  the  state  of  New  York,  and  that  the 
defendant  as  well  as  your  orator  is  and  both  of  them  are  residents  or  citizens 
of  the  United  States. 

And  your  orator  further  alleges  and  shows  that  since  the  fifteenth  day  of 
September,  \S9l,  it  has  from  time  to  time,  made,  edited,  prepared  and  published 
and  thereupon  became  and  was  the  author  and  proprietor  of  a  book  or  work,  which 
had  not  then  been  published,  entitled,  "The  Federal  Reporter,  Vol.  47.  Cases 
Argued  and  Determined  in  the  Circuit  Courts  of  Appeals  and  Circuit  and  District 
Courts  of  the  United  States.  Permanent  Edition.  September-December,  1891," 
and  generally  known  and  labeled  on  the  back  as  the  Federal  Reporter,  Vol.  47, 
and,  as  such  author  and  proprietor,  your  orator,  desiring  to  secure  a  copyright 
upon  the  same  in  accordance  with  the  statute  of  the  United  States  in  such  case 
made  and  provided,  before  the  publication  of  said  book,  duly  deposited  in  the 
mail  within  the  United  States,  to  wit,  at  the  city  of  St.  Paul,  Minnesota,  addressed 
to  the  librarian  of  Congress  at  Washington,  District  of  Columbia,  a  printed  copy 
of  the  title  of  said  book,  and  in  accordance  with  the  law,  on  the  twentieth  day 
of  February,  1802,  not  later  than  the  day  of  publication  thereof,  duly  deposited 
in  the  mail  within  the  United  States,  to  wit,  at  the  city  of  St.  Paul,  Minnesota, 
addressed  to  the  librarian  of  Congress  at  Washington,  District  of  Columbia,  two 
copies  of  such  copyright  book;  and  that  such  copyright  book  was  printed  from 
plates  made  from  type  set  within  the  limits  of  the  United  States.  And  your 
orator  further  alleges  and  shows  that  from  the  fifteenth  day  of  September,  1801, 
until  the  completion  and  publication  of  said  book,  your  orator  from  time  to  time 
made,  edited,  prepared  and  published  and  thereupon  became  and  was  the 
author  and  proprietor  of  certain  advance  sheets  or  pamphlet  books  or  numbers, 
containing  the  decisions  of  the  cases  argued  and  determined  in  the  Circuit  Courts 
of  Appeals  and  Circuit  and  District  Courts  of  the  United  States,  from  September, 
1891,  to  December,  1891,  as  they  were  handed  down  by  said  courts,  which  advance 
sheets  or  pamphlet  books  were  and  are  parts  of  said  Federal  Reporter,  Vol.  47, 
and  are  substantially  identical  with  said  volume,  but  were  issued  from  time 
to  time  in  pamphlet  form  or  numbers  for  greater  convenience  and  speed  in  pro- 

t  Form  of  address  and  introduction  as  above,  see  Equity  Rule  20,  supra,  p.  1670. 
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mulgatiBg  said  dedsionB  and  were  entitled,  respeetiTely:  'federal  Bepoiter,  Vol. 
47,  September  22,  1891,  No.  1;"  (Here  followed  a  similar  description  of  twelvo 
other  parts.) 

And  your  orator  further  alleges  and  shows  that  your  orator,  desiring  to  secure 
a  copyright  upon  the  first  advance  book  or  number  so  contained  in  the  completed 
and  permanent  edition,  published  prior  to  the  completion  of  the  entire  Tolnnie 
and  entitled  "Federal  Reporter,  Yol.  47,  September  22,  1891,  No.  1,"*  in  accordance 
with  Uie  statute  of  the  United  States  in  such  ease  made  and  pnrrided,  before 
the  publication  of  said  book  or  advance  number,  duly  deposited  in  the  mail 
within  the  United  States,  to  wit,  at  the  city  of  St.  Paul,  Minnesota,  addressed 
to  the  librarian  of  Congress  at  Washington,  District  of  Ck>lumbia,  a  printed  copy 
of  the  title  of  said  book  or  advance  number,  and  not  later  than  and  upon  the 
day  of  publication  of  said  book  or  advance  number,  deposited  in  the  mail 
within  the  United  States,  to  wit,  at  the  city  of  St.  Paul,  Ifinnesota,  addressed 
to  the  librarian  of  Congress  at  Washington,  District  of  Columbia,  two  eopies 
of  said  copyright  book  or  advance  number,  printed  from  plates  made  from  type 
set  within  the  limits  of  the  United  States.  And  your  orator  further  alleges  and 
shows  that  your  orator,  desiring  to  secure  a  copyright  upon  each  of  the  said 
remaining  or  following  advanced  numbers  or  books,  so  published  from  Ume  ti> 
time  prior  to  the  completion  and  publication  of  the  entire  volume,  in  accordance 
with  the  statute  of  the  United  States  In  such  ease  made  and  provided,  before 
the  publication  of  each  other  or  remaining  book  or  advance  number,  respectively, 
duly  deposited  in  the  mall  within  the  United  States,  to  wit,  at  the  city  of 
St.  Paul,  Minnesota,  addressed  to  the  librarian  of  Congress  at  Washington, 
District  of  Columbia,  a  printed  copy  of  the  title  of  said  book  or  advance  number, 
so  that  the  title  of  each  advance  book  or  number  was  so  deposited  before  the 
publication  of  its  respective  book  or  number;  and  respectively  not  later  than 
and  upon  the  respective  and  several  days  of  publication  of  said  book  or  numbers, 
viz.:  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12  and  13  of  said  advanced  books  or  numbers, 
duly  deposited  in  the  mails  within  the  United  States,  to  wit,  at  the  aty  of  St. 
Paul,  Minnesota,  addressed  to  the  librarian  of  Congress  at  Washington,  District 
of  Columbia,  two  copies  of  said  copyrigjht  book  or  advanced  numbers,  so  that 
not  later  than  the  day  of  publication  of  each  of  said  books  or  advance  numbers 
two  copies  of  each  thereof  were  so  deposited,  each  and  every  of  the  same  having 
been  printed  from  plates  made  from  type  set  within  the  limits  of  the  United 
States.  .  .  . 

And  your  orator  further  alleges  and  shows  that  since  the  first  day  of  September, 
1891,  it  has  from  time  to  time  made,  edited,  prepared  and  published  and  there- 
upon became  and  was  the  author  and  proprietor  of  a  book  or  work,  whidi 
had  not  then  been  published,  entitled  (Here  was  set  out  a  copy  of  the  title-page), 
generally  known  and  labeled  on  the  back  as  ''American  Digest,  1892,  Annual;** 
and  as  such  author  and  proprietor  your  orator,  desiring  to  secure  a  copyright 
upon  the  same,  in  accordance  with  the  statute  of  the  United  States  in  such 
case  made  and  provided,  before  the  publication  of  said  book,  duly  deposited  in 
the  mail  within  the  United  States,  to  wit,  at  the  city  of  St  Paul,  Minnesota, 
addressed  to  the  librarian  of  Congress  at  Washington,  District  of  Columbia,  a 
printed  copy  of  the  title  of  said  book;  and,  in  accordance  with  the  law,  on  the 
second  day  of  November,  1892,  not  later  than  the  day  of  publication  thereof, 
duly  deposited  in  the  mail  within  the  United  States,  to  wit,  at  the  city  of  St. 
Paul,  Minnesota,  addressed  to  the  librarian  of  Congreas  at  Waahington, 


I' 
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tiict  of  Columbia,  two  eoples  of  each  copyright  book,  and  that  such  copyright 
book  was  printed  from  plates  made  from  type  set  within  the  limits  of  the  United 

And  yvur  orator  farther  alleges  and  shows  that  since  August,  1801,  it  has, 
from  time  to  time,  made,  edited,  prepared  and  published  and  thereupon  became 
and  was  the  author  and  proprietor  of  a  punphlet,  book  or  work,  which  had  not 
then  bem  published,  entitled  "The  American  Digest,  United  States  Digest,  Third 
Seriea  (Monthly  Adyanee  Sheets) ,  No.  57,  September,  1891,''  and  generally 
known  a«  and  called  The  American  Digest  Monthly,  September,  1801;  and  as 
sneh  author  and  proprietor  your  orator,  desiring  to  secure  a  copyright  upon  the 
same  in  aooordanee  with  the  statute  of  the  United  States  in  such  case  made  and 
IHTOvided,  before  the  publication  of  said  pamphlet  book,  duly  deposited  in  the 
mail  within  the  United  States,  to  wit,  at  the  city  of  St.  Paul,  Minnesota,  addressed 
to  the  librarian  of  Congress  at  Washington,  District  of  Columbia,  a  printed  copy 
of  the  title  of  said  pamphlet  book,  and,  in  accordance  with  the  law,  not  later  than 
the  day  of  publication  thereof,  duly  deposited  in  the  mail  within  the  United  States, 
to  wit,  at  the  eity  of  St.  Paul,  Minnesota,  addressed  to  the  librarian  of  Congress 
at  Washington,  District  of  Columbia,  two  copies  of  such  copyright  pamphlet  book, 
and  that  such  copyright  pamphlet  book  was  printed  from  plates  made  from  type 
Bet  within  the  limits  of  the  United  States.  (Here  follow  similar  allegations  as 
to  the  monthly  advance  sheets  Noe.  68  to  68  inclusive.) 

And  your  orator  further  alleges  and  shows  that  each  and  all  of  said  permanent 
or  complete  volumes  of  reports,  as  well  as  each  and  all  of  said  advance  numbers  or 
books,  embodied  in  said  several  volumes,  were  prepared,  arranged  and  reported 
by  and  under  the  direction  of  your  orator,  and  each  of  said  volumes  and  advance 
numbers  or  books  contained  and  contains  a  large  amount  of  matter  original  with 
your  orator,  all  of  which  was  and  is  the  private  property  of  your  orator  as  the 
author  and  proprietor  thereof,  and  your  orator  applied  for,  and  as  such  author 
and  proprietor  obtained,  the  copyrights  thereon  as  aforesaid. 

And  your  orator  further  alleges  and  shows  that  each  and  every  one  of  said 
▼olomes  of  reports,  as  well  as  each  and  every  of  said  advance  numbers  or  books, 
embodied  in  said  several  volumes,  were  prepared  and  reported,  as  aforesaid,  with 
great  labor  and  expense,  in  many  instances,  from  the  original  cases  or  error-books, 
containing  the  processes,  pleadings,  proceedings,  evidence,  objectings,  rulings,  deci- 
sions and  exceptions,  and  from  the  original  points  or  arguments  of  counsel,  and  in 
all  cases  from  the  opinions  of  the  courts  or  judges  delivering  judgment,  copies  of 
which  were  obtained,  at  great  expense,  by  your  orator,  immediately  upon  their 
being  handed  down.  That  each  of  said  voliunes,  as  well  as  each  of  said  advance  num- 
bers or  hocks  onbodied  therein,  contains  a  great  number  of  the  opinions  and  deci- 
sions of  the  said  courts  of  judicature,  and  among  other  additional  original  matter 
your  orator  prepared  for  each  case  and  decision  so  reported  a  syllabus  or  head- 
notes,  containing  a  brief  statement  of  the  facts  and  points  of  law  decided  thereon, 
and  also,  in  many  of  the  cases,  preliminary  statements  of  the  facts  on  which  the 
deeisions  were  made  That  said  syllabi  or  head-notes  and  preliminary  statements 
of  facts  were,  except  where  prepared  by  the  court  and  so  designated,  wholly  original 
with  your  orator,  and  were  made,  edited,  and  published,  as  aforesaid,  in  said 
advance  numbers  as  speedily  as  possible,  and  in  most  instances  prior  to  any  other 
publication  or  report  of  said  cases  within  the  United  States.  That  the  syllabi  or 
head-notes  to  all  the  cases  reported  in  each  permanent  or  completed  volume  were 
also,  by  your  orator,  alphabetically  arranged  according  to  the  subject  matter  and 
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reprinted  as  an  index  at  the  end  of  such  volume,  with  the  names  of  the  twrtles 
to  the  cases  to  which  they  belonged  and  a  reference  to  the  page  where  th^  would 
be  found,  thus  making  for  each  volume  a  full  and  complete  digest  of  the  points 
decided  and  the  cases  reported  therein,  and  making  said  volumes  or  works  con- 
venient and  of  great  value  to  all  persons  desiring  to  use  the  same. 

And  your  orator  further  alleges  and  shows  that  the  American  Digest  Monthly 
of  your  orator  was  principally  composed  of  and  compiled  from  the  syllabi  or  head- 
notes  made  by  your  orator  of  the  decisions  of  causes  reported  in  its  said  reports 
taken  from  the  advance  numbers  of  books  thereof  from  time  to  time  as  prepared, 
and  collected  and  arranj^  under  their  proper  subjects  and  headings,  to  which 
they  referred  in  digest  form.  And  that  syllabi  or  head-notes,  made,  edited  and 
prepared  by  your  orator  for  its  said  system  of  reports  and  advance  numbers,  were 
made,  edited  and  prepared  also  with  a  special  reference  to  their  fitness  and  adapt- 
ability for  use  as  digest  paragraphs  in  the  index  digest  to  each  complete  volume 
of  reports,  and  in  the  monthly  or  advance  digest  sheets  or  pamphlets,  and  also  in 
the  American  Annual  Digest^  or  permanent  digest  for  the  year.  And  that  the 
Annual  Digest  of  your  orator  for  1892  was  principally  compiled  from  and  composed 
of  the  syllabi  or  head-notes  of  the  cases  originally  made,  edited  and  prepared  for 
and  published  in  the  advance  numbers  of  its  permanent  editions  of  its  reporters, 
and  which  were  from  time  to  time  reprinted  in  digest  form  in  the  advance  numbers 
or  monthly  parts  of  the  Digest,  from  which,  and  from  the  advance  sheets  of  the 
reporters,  they  were  afterward  collected  and  rearranged  in  permanent  form  under 
their  appropriate  subjects  and  headings  in  the  Annual  Digest  as  aforesaid. 

And  your  orator  further  allies  and  shows  that,  by  the  original  work  of  your 
orator,  and  in  particular  by  the  original  syllabi  or  head-notes,  said  volumes  of 
reports  and  said  American  Annual  Digest,  as  well  as  the  advanced  numbers  or 
books,  and  said  Monthly  Digest,  became  and  were  convenient  and  were  of  great 
value  to  all  persons  desiring  to  use  the  same.  And  your  orator  further  alleges 
and  shows  that  it  has,  from  time  to  time^  printed  and  sold  a  large  number  of  said 
volumes  and  the  said  respective  advance  numbers  or  books  to  its  customers  and 
subscribers,  amounting  to  several  thousand  of  each  of  said  volumes,  with  the 
advance  numbers  or  books,  and  also  of  the  American  Digest,  with  its  monthly  ad- 
vance numbers  or  books,  and  has  caused  to  be  printed  and  inserted  in  each  and 
all  of  said  copies  or  volumes,  as  well  in  the  permanent  and  complete  books  or 
editions  as  in  each  and  every  advance  number  and  book,  on  the  back  of  the  title- 
page  of  each  and  all  the  complete  and  permanent  volumes  or  books,  and  on  the 
title-page  of  each  and  all  the  advance  numbers  or  books,  the  information  and 
notice  of  such  copyright  as  required  by  law;  that  your  orator  has  never  sold  or 
transferred  any  of  said  copyri^ts  of  said  books  or  works  or  advance  numbers  or 
b(K>kB,  nor  any  interest  or  share  in  the  same  or  in  either  of  them,  nor  authorised 
the  defendant  to  publish  any  of  said  volumes  of  reports  or  any  portion  thereof,  or 
extracts,  excerpts  or  abridgements  thereof;  but  your  orator  was  and  is  the  sole 
and  exclusive  owner  of  the  stock,  and  the  proprietor  of  all  of  the  said  copyrights, 
and  has  the  sole  and  exclusive  right  to  publish  each  and  all  of  the  said  syllabi 
and  head-notes  and  preliminary  statement  of  facts  contained  in  said  volumes  and 
advance  numbers  or  books,  and  reprinted  in  said  Annual  and  Monthly  Digests 
as  aforesaid ;  that  your  orator  had  and  has  the  exclusive  right  to  all  the  contents 
contained  in  each  and  all  of  said  books,  volumes  or  works,  and  in  all  of  said 
advance  numbers  or  books,  such  as  the  head-notes,  head-lines  or  catch-words,  pre- 
liminary statements  of  facts,  abstracts  of  points  or  arguments  of  counsel,  the 
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arraageineiit  and  diTiaion  of  the  cases  into  volumes,  the  notes  of  authorities 
added  to  any  of  the  cases  as  reported,  the  indices  or  index-digests  in  and  for  each 
completed  or  permanent  volume  of  reports,  and  of  all  other  matter  excepting 
merely  the  opinions  or  decisions  of  the  said  courts;  and  the  said  copyright  of 
the  said  completed  or  permanent  volumes,  together  with  the  said  respective  advance 
numbers  or  books  thereof,  as  well  as  the  said  Annual  and  Monthly  Digests,  are 
of  great  value,  to  wit,  of  the  value  of  three  hundred  thousand  dollars,  and  the 
loss  and  damage  to  your  orator  by  reason  of  the  violations  thereof  is  not  less 
than  the  same  amount. 

Nevertheless,  as  your  orator  further  alleges  and  shows,  the  defendant,  in  its 
business  of  publishing  and  selling  law-books,  reports  and  digests,  has  for  several 
years  past  and  now  does  publish  and  sell  a  volume,  annually,  known  as  and  called 
the  General  Digest,  of  which  it  publishes  and  issues  advance  sheets  and  numbers 
semi-monthly,  which  said  digest  and  advance  numbers  is  published  and  sold  in 
competition  with  the  said  copyright  books  and  advance  numbers  or  books  of 
your  orator,  including  its  Annual  and  Monthly  Digests.  That  the  said  defendant, 
well  knowing  that  the  syllabi  or  head-notes  of  your  orator  were  made,  edited  and 
prepared  by  your  orator  with  special  reference  to  their  adaptability  and  fitness 
for  use  as  digest  items,  and  that  your  orator  had  been  so  using  and  intended  so 
to  use  the  said  syllabi  or  head-notes,  did,  at  different  times  during  the  latter 
portion  of  the  year  1891,  and  the  year  1892,  without  the  consent  of  your  orator, 
reprint,  publish  and  sell  at  the  cities  of  Rochester,  New  York,  and  elsewhere 
in  the  state  of  New  York,  and  in  the  said  northern  district  of  New  York,  and 
all  over  the  United  States,  and  did  continuously  since  and  still  does  publish  and 
expose  to  sale  and  sell  in  large  numbers,  advance  numbers  of  their  General  Digest, 
containing  statements  of  facts,  ^llabi  and  headnotes  taken,  copied  and  pirated 
from  the  said  several  advance  numbers  or  books  thereof  of  your  orator,  as  well 
as  from  the  said  Annual  and  Monthly  Digests. 

And  your  orator  further  alleges  and  shows,  on  information  and  belief,  that 
the  defendant,  in  preparing  its  General  Digest  for  the  year  1892,  has  used  and 
employed  principally,  as  matter  therefor,  the  head-notes  or  points  issued  and 
published  in  its  advance  numbers  from  time  to  time,  which  head-notes  or  points 
are  largely  and  to  a  great  extent  copies  of  and  piracies  upon  the  copyright  syllabi, 
head-notes  or  points  of  your  orator,  made,  prepared  and  edited  by  your  orator 
and  published  in  its  volumes  and  advance  numbers  of  books,  as  aforesaid.  And 
your  orator  further  alleges  and  shows  that  the  defendant  has  advertised,  for  some 
time  since,  the  publication  of  its  General  Digest  for  1892,  and  now  threatens  to 
and  as  your  orator  is  informed  and  verily  believes  is  about  to  issue,  publish  and 
sell  the  same,  so  containing  infringements  upon  copies  of  and  piracies  of  the 
original  copyri^^t  matter  of  your  orator,  as  aforesaid,  to  the  great  injury  an  I 
irreparable  damage  of  youir  orator  in  its  business,  and  for  which  it  cannot  be 
compensated  by  damages  in  an  action  at  law.  That  in  preparing  said  General 
Digest  for  publication  and  in  preparing  the  advance  numbers  thereof,  the  defend- 
ant has  substantially  copied  the  head-notes  and  syllabi,  as  previously  prepared 
and  published  by  your  orator,  as  aforesaid,  resorting  to  the  devices,  common  in 
this  sort  of  piracy,  of  transposing  clauses,  sentences  and  paragraphs,  using 
synonyms  and  making  colorable  alterations,  while  always  repeating  the  substance, 
often  using  the  exact  words,  and  frequently  even  entire  sentences  and  entire  hpnd- 
notes  verbatim  from  said  original  works  of  your  orator,  and  in  many  instances 
omitting  to  correct  even  the  inaccuracies  and  errors  therein,  and  also  in  availing 
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itarif  of  the  original  work,  method  and  ideas  of  your  orator  in  auddng  aad  pre- 
paring your  orator's  head-notes  and  in  digesting  the  cases,  without  following  the 
exact  language  used  by  your  orator,  so  that  thereby,  to  the  great  damage  of  your 
orator,  the  defendant  was  and  is  enabled  to  prepare,  publish  and  sell  its  pirated 
publications  with  greater  ease  and  accuracy,  and  at  far  leas  expense;  all  of 
which  infringements,  colorable  alterations,  copying,  piracies  and  transpositions, 
will  more  fully  appear  upon  an  examination  and  comparison  of  said  General 
Digest  and  advance  numbers  thereof  with  said  volumes  and  advance  numbers  or 
books  of  your  orator,  which  your  orator  is  ready  to  produce  as  this  honorable 
c<iurt  may  direct.  That  the  said  General  Digest,  so  about  to  be  published,  and  the 
advance  numbers  thereof  of  the  defendant  are  infringements  of  and  piracies  upon 
the  copyrights  of  your  orator,  and  the  said  books  were  made  and  intended  by  the 
defendant  to  take  the  place  of  and  as  far  as  possible  supersede  the  said  books 
and  advance  numbers  of  your  orator,  and  especially  the  said  Annual  and  Monthly 
Digests  of  your  orator,  and  by  means  of  the  various  arts  and  devices  aforesaid 
the  defendant  has  been  and  is  selling  large  numbers  of  its  said  advance  sheets  of 
numbers  of  its  Digest  to  persons  who  would  otherwise  have  bought  or  would  now 
buy  the  said  volumes  and  advance  numbers  of  your  orator,  and  especially  its 
Annual  and  Monthly  Digests  for  1892,  to  its  great  loss  and  damage;  and  the 
defendant,  by  means  of  the  art  and  devices  aforesaid,  unless  restrained  by  this 
honorable  court,  will  sell  large  numbers  of  their  said  General  Digest  for  1892 
to  pei*8ons  who  would  otherwise  buy  the  said  Annual  Digest  of  your  orator,  to  its 
great  loss  and  damage;  all  of  which  acts  and  doings  of  the  defendant  are  con- 
trary to  equity  and  good  conscience,  and  tend  to  the  manifest  wrong  and  injury 
of  your  orator  in  the  premises. 

In  consideration  whereof  and  forasmuch  as  your  orator  is  without  adequate 
remedy,  save  in  a  court  of  equity,  your  orator  prays  this  honorable  court  to  issue 
its  writ  of  subpoena,  in  due  form  of  law  and  according  to  the  course  and  practice 
of  the  court,  directed  to  the  said  Lawyers'  Co-operative  Publishing  Company,  the 
defendant,  as  aforesaid,  commanding  it  at  a  certain  day  and  under  a  certain 
penalty  to  be  therein  specified  to  appear  before  this  honorable  court  to  answer 
all  and  singular  the  matters  and  things  hereinbefore  set  forth  and  complained  of, 
and  especially  to  answer  and  set  forth: 

1.  The  date  of  the  publication  of  each  of  the  said  advance  numbers  of  said 
General  Digest,  issued  since  August,  1891,  by  the  defendant 

2.  The  number  of  copies  published  of  each  said  advance  number. 

3.  The  number  of  subscribers  to  said  General  Digest  for  the  year  1892,  and 
how  many  said  advance  numbers  of  said  Digest  have  been  sold  and  the  prices 
at  which  they  were  severally  sold. 

4.  How  many  orders  for  said  General  Digest  have  been  received  by  the 
defendant,  and  at  what  price  per  volume. 

6.  How  many  of  each  of  said  advance  numbers  of  said  Digest  are  still  in 
the  possession  and  under  the  control  of  the  defendant. 

6.  How  many  volumes  of  said  complete  General  Digest  have  been  made  or 
prepared  for  publication  and  sale,  or  are  now  being  made  or  prepared  therefor 
or  are  now  in  the  possession  or  under  the  control  of  the  defendant.  And  to 
answer  all  the  other  matters  herein  complained  of  as  specifically  as  if  thereto 
speciflcally  interrogated. 

But  the  said  answers  to  the  foregoing  interrogatories  and  to  this  bill  of  com- 
plaint need  not  be  under  oath,  an  answer  under  oath  being  hereby  expressly 
waived. 


AM  yrar  mm%n  inrd^s  fbftt  tb«  def^nteat  lAsy  U  i^MHin^dL  by  ittjmMtififti  frfitt 
pntbllflllfaig,  teUiflg  Mr  txp^iUg  lor  sale^  dr  dansiAg  of  Mug  is  ai^  way  ooiiMeilBed 
la  tlMl  piibliski^gi  Mlling  ct  exp^hli^  fOr  bM^  ftaid  Qcnaral  PIgesi  lor  1992, 
liow  tlirsatAM4  td  te  iioiied/  publteb^d  aiid  8<yld  by  ike  deleiidattt,  or  oUMfWiM 
dUlpoBing  ihertof,  and  from  publiahingi  selling  or  ex^omiig  I«t  sale,  or  eatifling 
or  b^ilig  ili  khy  Wa}r  oonoerned  in  the  {mbliebingy  selling  or  exposing  lor  sale, 
or  oUieririse  difipoeilig  ol  any  ol  said  lidTanee  mittbers  of  sl^id  PigMt  of  OB|dciS 
ther#ofi  hitelnbefDr^  edmplain^d  of,  and  thi^t  all  Of  said  bdeM  pabliahedf  as 
aforesaid,  of  so  about  to  be  pnblished,  issued  ot  sold  by  the  dctf^ndant^  ttiid  tlte 
stereotype  plates  thereof  be  declared  forfeited  to  and  Idr  tho  benefit  of  yont 
orator,  and  tbdt  the  defendant  be  Required  to  surrender  and  dcrUrer  ike  sime 
td  yonr  dAitor^  and  be  decreed  to  reflder  an  dco6uiit  of  aU  of  laid  bookii  or 
nnmb^ts  {tubliihed  of  about  td  be^  ind  Of  lill  that  haye  been  soldy  and  to  p9f 
the  slitoe,  besides  the  daniages  suffered  frota  sueh  linlawfiil  |rablioAiloiii§  and 
tlie  foetii  of  tfiis  auit  to  yoiir  oratflrr^  and  that  your  6ralor  Inliy  hare  sndh 
other  tod  fufthef  relief  as  the  nature  And  cifeuinstiinces  of  the  ease  oiliy  reqsAH 
and  An  td  thin  toilrt  slulll  seem  just  and  equitable* 

PISHRE  S.  DU  BOIS, 
BoUeilAr  for  Gdni]rtaiiuliti. 
£.  €0U)9TRYMAN, 
Of  eooM. 
United  States  df  Amerledi  | 

Distriet  of  Miftiidsotfli      j 

Peyton  BoyIe»  being  duly  sworn,  says  that  he  is  the  yioe-pvesident  of  the  eor- 
poration  complainant  above  namedi  and  is  iamiliaf  with  its  bueiness;  that  he 
has  read  ihe  foregoing  bill  ol  complaint  and  knows  the  contokts  thereof;  that 
the  same  is  true  to  the  knowledge  of  deponent^  esieept  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  beiiefi  and  that  as  to  these  maitera  he 
belieyee  it  to  be  true* 

PEYTON  BOTLB^ 

Subscribed  and  swtrtn  t^  bcffo^e  nle  this  twentieth  Attf  of  I>ecefttib^f ,  1802. 

AUtBROSHB  TIGHE, 
U.  S.  C6mmisslon(<f ,  TflMinti  of  Minn«nd(a. 


PtmM  fro.  5.> 

AJftymtSSi  BitL  tit  (X)ft&lGflf  CAM!. 

CbtM  Cbnri  df  tke  United  States  for  th^  goutitferii  &<[s(irict  <ft  HtW  Tofk. 

In  Bqnify. 

Td  lk«  HoMrdUfe  tli«  Jtidgol  of  the  Cif^uit  Couft  of  ihef  tinit^  SUi^  fdf  t1i6 
8dtttti«fn  intsttid  df  New  Totk,  fitting  An  a  CotiH  of  tqnity : 
«fdme«  f.  01d6fe,  Frftiids  tllack,  AAma  W.  :61adk  snid  At^tAtfdef  B.  iicfUkeiMm, 

all  df  the  6f^  6f  lldinbnfcfh,  Scotland,  atid  all  of  w1<dtt  Hfe  tttlbiedti  df  H6^ 

« 

tdftpfed  frdm  tlie  record  in  Black  tf.  Itenry  0.  Allen  Co.  42  feci.  Rep.  6l8. 
Fof  dil^  pleHdings  md  pfodeedings  in  the  sunie  case,  see  tormA  lioA,  12,  iS,  id, 
Htff&f  pp.  l}8t^  181^^  188L 
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Majesty  the  Queen  of  Greet  Britain  and  Ireland,  and  all  of  whom  m  alins, 
and  who  are  copartners,  engaged  in  business  as  publishers  at  the  city  of  Edin- 
burgh under  the  firm  name  of  Adam  A  Charles  Blade,  and  Francis  A  Walker, 
of  the  city  of  Boston,  in  the  county  of  SuflTolk,  and  state  of  MassadmiettB,  and 
a  citiaen  of  said  state,  and  now,  and  at  the  time  of,  and  at  all  times  siiie^  the 
taking  of  the  copyright  hereinafter  mentioned,  a  citizen  of  the  United  States, 
bring  this  their  bill  of  complaint  against  the  Heniy  O.  Allen  Company,  a  cor- 
poration organised  and  existing  under  and  by  virtue  of  the  laws  of  the  itste  of 
New  York,  and  having  its  principal  place  of  business  at  the  cily  of  New  York, 
in  said  state  of  New  York. 

And  thereupon  your  orators  complain  and  say  as  follows,  to  wit: 

The  said  firm  of  Adam  k  Charles  Black,  your  orators  aforesaid,  are  the 
publishers  of  a  certain  work  entitled  *The  Encyclopaedia  Britannica,  Ninth  Edi- 
tk>n."  The  said  arm  of  Adam  k  Charles  Blade,  at  the  time  of  the  making  of 
the  agreement  hereinafter  mentioned,  consisted  of  your  orators  James  T.  Black, 
Francis  Black  and  Adam  W.  Black;  and  your  orator  Alexander  B.  McGlaahen 
became  a  partner  at  a  later  date;  and  the  present  firm  of  Adam  k  Charks 
Black  now  hold  and  enjoy  all  the  rights  of  their  predecessors  in  respect  of  the 
said  **  Encyclopaedia  Britannica  "  and  the  said  agreement  and  the  copyright  here- 
inafter mentioned,  all  the  said  rights  of  their  predeoesson  having  been  vested 
in  them  according  to  law. 

Your  orators  show  that  the  said  **  Encyclopaedia  Britannica  "  is  a  well  known 
work,  of  standard  value  and  character,  eight  editions  of  which  had  been  pub- 
lished, and  the  ninth  edition  of  which  was  undertaken  and  has  been  completed, 
printed  and  published  at  great  expense  by  said  Adam  A  Charles  Black.  The 
said  ninth  edition  of  the  "  Encyclopaedia  Britannica,"  so  printed  and  published, 
is  made  up  of  articles  or  books,  each  of  which  is,  in  a  large  number  of  instanees, 
a  complete  and  independent  book.  None  of  the  artldes  or  books  contained  in  the 
twenty-third  volume  of  said  "  Encyclopaedia  Britannica,"  hereinafter  referred 
to,  with  the  exception  of  the  copyrighted  book  hereinafter  referred  to,  entitled 
*"  United  States,  Part  III,  Political  Geography  and  Statistics,"  and  two  other 
books  or  articles,  have  been  copyrighted  in  the  United  States. 

And  your  orators  further  say  that  heretofore,  and  before  the  thirteenth  day 
of  February,  1888,  your  orator,  said  Francis  A.  Walker,  was  then  a  dtiaea  of 
the  United  States  and  a  resident  of  the  city  of  Boston,  in  the  county  of  Suffolk, 
and  state  of  Massachusetts,  [and]  was  the  author  of  a  certain  boc^  entitled 
"United  States,  Part  III,  Political  Geography  and  SUtistics,"  the  eopyright  of 
which  book  was  by  him,  the  said  Walker,  duly  secured  according  to  the  provisions 
of  the  statute  of  the  United  States  relating  to  copyrights;  that  is  to  say,  the 
said  Walker,  being  the  author  of  the  said  book  entitksd  '<  United  States,  PaH 
III,  Political  Geography  and  SUtistics,"  and  a  citiaen  of  the  United  States 
and  resident  therein,  did  print  and  publish  the  same  and  did,  before  the  publi- 
cation thereof,  deposit  in  the  mail  addressed  to  the  librarian  of  Congress, 
Washington,  District  of  Columbia,  a  printed  copy  of  the  title  of  said  work, 
and  did,  on  the  thirteenth  day  of  February,  A.  D.  1888,  deliver  at  the  office 
of  the  librarian  of  Congress  at  Washington,  District  of  Columbia,  a  printed 
copy  of  the  title  of  said  book,  and  did  also,  within  ten  days  from  the  publication 
of  said  book,  which  publication  was  by  him,  the  said  Walker,  made  in  the 
ynited  States,  deposit  in  the  mail  addressed  to  the  librarian  of  Congress  at 
Washington,  District  of  Columbia,  and  did  deliver  at  the  office  of  ^e  libfariav 
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of  Congress  at  Washington,  District  of  Columbia,  two  copies  of  said  book,  each 
of  which  copies  so  deposited  in  the  mail  was  a  complete  printed  copy  of  said 
book  of  the  best  edition  issued,  and  also  give  notice  and  information  of  the 
copyright  thereof  having  been  by  him  secured  by  inserting  in  the  several  copies 
of  every  edition  published,  on  the  title-page  thereof,  the  following  words,  to 
wit:  "  Copyright  1888,  by  Francis  A.  Walker."  And  the  said  Walker  duly  com- 
plied with  and  fulfilled  all  the  other  requirements  and  provisions  of  the  statutes 
in  such  case  made  and  provided,  and  the  librarian  of  Congress  did,  on  the 
thirteenth  day  of  February,  1888,  record  the  name  of  the  said  book  entitled  as 
aforesaid,  ''United  States,  Part  III,  Political  Geography  and  Statistics,''  and  there 
was  granted  to  the  said  Walker  a  copyright  for  the  term  of  twenty-eight  years 
from  the  thirteenth  day  of  February,  1888,  and  the  said  Walker  became  entitled 
to  and  did  acquire  the  sole  liberty  of  printing,  reprinting,  publishing,  completing, 
copying,  executing  and  vending  the  said  copyrighted  book  for  the  said  term  of 
twenty-eight  years  from  the  thirteenth  day  of  February,  1888,  which  copyright 
still  continues  and  remains  in  full  force  and  effect. 

And  your  orators  further  say  that  your  orator,  the  said  Francis  A.  Walker, 
having  obtained  the  said  copyright  in  pursiuince  of  law,  did,  by  an  agreement 
made  on  or  about  the  first  day  of  April,  1888,  and  before  the  infringement  here- 
inafter complained  of,  for  a  good  and  valuable  consideration,  assign  and  transfer 
to  your  orators  constituting  the  firm  of  Adam  k  Charles  Black  an  interest  in 
said  copyright:  that  is  to  say,  the  said  Walker  did  assign  and  transfer  to  your 
orators  constituting  the  firm  of  Adam  k  Charles  Black  the  sole  and  exclusive 
right  and  liberty  of  printing,  reprinting,  publishing,  copying  and  vending  during 
the  whole  term  of  the  said  copyright,  the  said  book  entitled  ''United  States, 
Part  III,  Political  Geography  and  Statistics,"  in  connection  with  and  as  a  part 
of  their  said  Encyclopaedia  designated  "Encyclopaedia  Britannica,  Ninth  Edi- 
tion," and  not  otherwise,  the  said  Walker  retaining  the  right  to  print,  publish, 
copy  and  vend  the  said  copyrighted  book  in  every  form  and  manner,  other  than 
as  a  part  of  said  "Encyclopaedia  Britannica." 

And  your  orators  say,  that  if  the  said  Francis  A.  Walker  did  not  by  the  said 
agreement  made  on  or  about  the  first  day  of  April,  1888,  assign  and  transfer 
to  your  orators  constituting  the  firm  of  Adam  k  Charles  Black,  an  interest  in 
said  copyright,  the  said  agreement  was  an  exclusive  and  irrevocable  license  to 
your  orators  constituting  the  firm  of  Adam  k  Charles  Black,  giving  and  granting 
them,  and  by  which  they  acquired,  the  sole  and  exclusive  right  and  liberty  of 
printing,  reprinting,  publishing,  copying  and  vending,  during  the  whole  term  of 
said  copyright,  the  said  book  entitled  "United  States,  Part  III,  Political  Geography 
and  Statistics,"  in  connection  with,  and  as  a  part  of,  their  said  twenty-third 
volume  of  their  said  "Encyclopaedia  Britannica,  Ninth  Edition."  And  your  orators 
aver  that  your  orators  constituting  the  firm  of  Adam  k  Charles  Black  acquired 
by  the  said  agreement  an  equitable  interest  in  said  copyright  which  is  sub- 
stantially the  same  whether  the  said  agreement  was  and  should  be  held  to  be 
an  assignment  and  transfer  of  an  interest  in  said  copyright  or  an  exclusive  license 
to  use  the  subject  of  the  said  copyright  as  part  of  said  volume  of  said 
Encyclopaedia. 

And  your  orators  aver  that  your  orators  who  constitute  the  firm  of  Adam  k 
Charles  Black  have  now,  and  have  had  since  the  making  of  said  agreement,  an 
equitable  interest  in  said  copyright,  and  have  had  the  exclusive  ri^t  of  printing, 
publishing  and  vending  said  copyrighted  book  as  part  of  tlieir  sai4  {encyclopaedia. 
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and  thftt  they,  your  orators  wlio  oonBtitiite  said  firm,  mre  greatly  and  direeUy 
iajurvd  by  the  infringtments  hereinafter  oomplained  of,  and  are  equitably 
eatitled  to  reoei^  the  profits  which  have  been  diverted  from  them  by  the  acts  of 
the  said  The  Henry  G.  Allen  Company,  hereinafter  set  forth  and  complained  ol, 
and  an  account  of  which  is  hereinafter  prayed  for. 

And  your  orators  constituting  the  firm  of  Adam  k  Charles  Blad:,  after  flie 
said  copyright  had  been  taken  by  said  Walker,  exercised  their  rights  in  the 
premises  and  made  use  of  said  copyrighted  book,  and  printed  and  sold  the  lame 
in  oonnection  with^  and  as  part  of,  their  twenty-third  volume  of  their  said  Sinfh 
Edition  of  the  "  Elacyclopasdia  Britannica,"  and  continue  so  to  use  said  copy- 
righted  book;  and  the  ri|^t  so  to  use  the  same  is  of  great  value  and  importanee 
to  them. 

And  your  orators  say  that  the  whole  of  said  copyright  and  all  the  privitegei 
of  every  nature  and  description  relating  thereto,  with  the  exception  of  the  nght 
to  use  the  subject  thereof  in  said  Encyclopaedia,  has  always  remained  and  con- 
tinued to  be  the  property  of  said  Walker.  And  your  orators  aver  that  they 
are  now  well  seized  of  said  copyright,  and  are  the  owners  thereof,  and  that  the 
same  is  of  great  value  and  importance  to  them,  and  that  they  have  the  right 
to  enjoy  all  the  privileges  secuied  and  intended  to  be  secured  thereby;  and  thai 
they  now  have,  and  have  always  had,  since  said  copyright  was  obtained,  copies 
of  said  eopyri^ted  book  exposed  for  sale,  and  that  the  public  have  been  suppGed 
with  the  same  to  their  benefit  and  advantage  and  the  profit  of  your  orators. 

And  your  orators  further  say  that  the  said  The  Henry  G.  Allen  Company, 
intending  to  injure  your  orators,  and  contriving  to  deprive  them  of  the  privileges 
which  they  were  to  receive  from  the  sole  and  exclusive  printing,  publishing  and 
vending  the  said  book  entitled  "United  States,  Part  III,  Political  Geography 
and  Statistics,'*  has  unlawfully,  and  without  the  consent  of  your  orators,  printed, 
published  and  sold,  or  caused  to  be  printed,  published  and  sold,  in  said  southern 
district  of  New  York,  since  your  orators'  rights  in  the  premises  were  acquired, 
as  aforesaid,  and  since  the  recording  of  the  title  of  said  copyrighted  book,  a 
large  number  of  copies  of  said  copyrighted  book,  or  a  substantial  part  or  parts 
thereof,  which  infringing  books  so  printed,  published  and  sold  by  said  company 
have  been  in  every  way  substantially  the  same  as  the  book  which  is  the  subject 
of  your  orators'  charge,  were  copied  and  pirated  from  your  orators'  copyrighted 
book,  and  the  reprinting,  publishing  and  sale  of  which  by  said  company  was  a 
piracy  and  infringement  of  your  orators'  said  copyright,  and  of  their  rights, 
and  the  righto  of  each  and  all  of  them,  growing  out  of  said  copyright. 

And  your  orators  say  that  the  said  piratical  books  so  printed  in  violation  of 
your  orators'  righto,  tlie  said  The  Henry  G.  Allen  Company  has  caused  to  Be 
used  in  connection  with  and  as  part  of  a  so-called  ** reprint"  of  the  said 
Encyclopaedia  Britonnica,  Ninth  Edition,  of  your  orators  who  constitute  the  firm 
of  Adam  &  Charles  Black,  the  same  having  been  printed  and  used  in  every  way 
as  said  copyrighted  book  had  been  printed  and  used  by  your  orators  constituting 
the  firm  of  Adam  &  Charles  Black,  in  pursuance  of  their  rijj^te  in  the  premises, 
and  as  hereinbefore  set  forth ;  except  that  the  said  The  Henry  G.  Allen  Company 
has  omitted  the  marginal  notes  of  the  original  and  the  copyright  notice  applied 
upon  the  title-page  of  said  copyrighted  book,  to  wit:  ''Copyright  188S,  by  FraAeia 
A.  Walker."  All  of  which  matters  and  things  acted  and  done  by  the  said  The 
Henry  G.  Allen  Company  are  contrary  to  equity  and  good  conscience,  and  a  mat 
ajid  oontinuing  injury  to  your  9r<^tors  &nd  to  each  and  all  of  them, 


FORMS.  I'J'TT 

And  fhe  milA  company  Iia'b  )n  ltd  poMesiSoilri  tor  p6wet  a  ta)!^  ntiinber  of  copies 
of  'saM  infringliig  bodkb,  and  tkreateim  to  conthrac  titid.  persist  in  pnlblisliita^  aftd 
Belling  ^e  same  in  fnrtSier  violation  of  your  orators'  rights  as  aforesaid,  and 
intHngenxeiift  of  tlieir  said  oopyriglit. 

And  fctroc  orators,  all  and  singular,  do  hereby  expressly  waive  and  Ivllftquish 
any  and  every  right  whidi  ^hef  may  )iave  by  reason  of  the  acts  of  the  said 
The  fienty  tl.  All^n  Company,  hefeinbetote  complained  tyf,  to  enforce  against  or 
recover  of  it,  the  said  The  Henry  G.  Allen  Company,  its  successors  and  assigns, 
any  penalty  or  penalties,  forfeiture  or  forfeitures,  under  or  by  virtue  of  the 
statutes  of  the  United  States  QOBcenang  tcfijfights. 

In  consideration  whereof,  and  because  your  orators  are  remediless  in  the 
premises  by  tb«  rules  of  the  common  law,  and  cannot  have  adequate  relief,  save 
in  a  court  of  equity,  where  matters  of  this  nature  are  properly  cognizable,  and 
to  the  end  that  the  said  The  Henry  G.  Allen  Company  may  answer,  all  and 
singular,  the  matters  and  things  hereinbefore  set  fottli  and  'com'p^ined  of,  and 
that  the  said  The  Henry  G.  Allen  Company  be  forever  restrained  by  injunction, 
as  well  perp€ftnally  aft  dnring  the  pendency  ol^  this  snit>  from  printtng  and  from 
pnblifthti^  and  selling  or  exposing  for  sale,  or  otherwise  dli)K)sliig  of  any  copies 
of  its  mid  piratical  and  unlawful  book;  and  that  ft  may  be  ordered  4»  ren<ier 
an  account  of  the  profits  arising  from  the  sale  of  said  piratical  book,  as  far  as 
any  protts  hiave  been  made,  and  required  to  pay  over  sneh  pM^ts  to  yoUr 
otaten;  the  profits  resulting  fnHn  the  nse  of  said  piratical  book  aa  k  part  t>f 
anid  **  imprint "  being  promts  to  which  your  orators  constituting  the  firm  of  Adam 
A  Charles  Bladt  are  equitably  entitled^  and  the  remaining  pi^flts  growing  out 
ai  any  other  fnfHagement  of  satd  oopyright,  if  any  there  be,  being  profits  which, 
of  right,  belottg  to  3wur  orator  said  Francia  A.  Walker)  and  to  pay  to  your 
orators  their  costs  and  disbursements  in  this  suit;  and  that  your  orators  may 
liav«  ftttch  further  relief  in  the  premises  aS  to  this  honomble  oourt  may  seem 
tneet  and  eqnitable,  and  as  the  naturfe  itnd  drcumstaneeli  of  the  oaaie  may  require. 

May  it  please  your  honors  such  relief  fully  to  direct  and  order^  the  ftame  as  if 
Urn  Mief  which  equity  demands  wer«  miide  the  dubject  of  A  speelfie  pmyer  or 
pmynrs;  and  may  it  please  y^ir  honors  to  grant  unto  your  orators  a  writ  of 
aahfOena  aceording  to  the  tonrse  of  oourts  of  equity,  directed  to  tha  said  Tlie 
flenry  G.  Alfeen  Compatty,  commAmling  It  peMottally  to  be  and  appenr  before 
this  honorahle  eourt,  then  and  there  to  answer  the  premises,  and  to  stand  to  and 
abide  hy  feuA  order  and  decree  therein  as  to  this  honomble  oourt  thnll  teom 
agreeable  to  eqnity  and  gDod  oonscienoe. 

And  your  orators,  as  In  duty  bounds  will  «v^  pray,  ete» 

FRANCIS  A.  WALKBR. 

KOWLAKD  COX, 

Solicitor  for  Complainants. 
ROWLAND  COX, 

Of  Counsel  for  Complainants. 

United  States  of  America,  IMstrict  of  MassachuseHs, 
County  of  Suffolk, 
State  of  Massachusetts. 

Francis  A.  Walker,  being  duly  sworn,  says  he  is  one  of  the  complainants  named 
in  the  fbregoing  bill  of  complaint  by  him  subscribed,  that  he  has  read  the  said 
bill  and  knows  the  contents  thereof;  that  as  to  the  statements  contained  in  said 
Eq,  Prac.  Vol.  III.--112, 


1778  APPENDIX. 

bill  which  are  within  his  own  knowledge,  they  are  troe,  and  ts  to  the  tlate- 
mente  derived  from  the  information  of  othen,  he  verily  believes  them  to  be  tne. 

FRANCIS  A  WALKER. 
Sabeeribed  and  sworn  to  before  me  this  twenty-fifth  day  of  October,  A  D.  1889. 
(Seal)  CHAS.  HALL  ADAMS, 

ConimiflBioner  of  the  State  of  New  Toik. 
Alao  Notary  Pnblic  for  the  Oooniy  of  Suffolk,  State  of  Ifaauu^iuettB. 
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BILL  TO  ENJOIN  INFRINGEMENT  OF  TRADE-MABK. 
[Tltla  of  eonrt  and  eanee,  address,  etc.,  see  Forms  Nos.  2,  3,  9upm,  pp.  1766, 1773.] 

Tour  orators,  John  Taylor  and  William  Taylor,  of  the  boronn^  of  Lnoester,  in 
that  part  of  the  kingdom  of  Great  Britain  called  England;  that  for  many  years 
past  they  have  been  extensively  engaged  in  manufactnring  sewing  eotfam  thiMd» 
at  Leicester  aforesaid,  and  vending  the  same  in  large  quantities,  not  only  in 
England,  but  thxou|^  the  United  States,  and  in  particular  in  the  city  and 
state  of  New  York.  That  their  thread  is,  and  for  many  years  has  been,  put 
up  for  sale  in  spools,  and  labeled  on  the  top  of  the  spool  "Taylor's  Peniaa 
Thread,"  and  on  the  bottom  of  the  spool  "J.  &  W.  Taylor,  Leioeeter;  "  each  spool 
usually  oontaining  two  hundred  yards  or  three  hundred  yards  of  thread-Huod 
the  spools  oontaining  two  hundred  yards  being  black,  and  labeled  "200  yda." 
on  the  bottom  of  the  spool — and  those  containing  three  hundred  yards  being 
red,  and  labeled  '*  300  yds."  on  the  bottom  of  the  spool — and  on  the  center  of 
the  same  label,  on  the  bottom  of  each  spool,  is  stamped  the  symbol  or  prist  of 
a  lion  rampant. 

Your  orators  further  show  unto  your  honor,  that  their  said  thread  has  been 
and  is  manufactured  of  various  siaes  and  numbers,  to  meet  the  wants  of  the 
trade;  and  by  means  of  the  care,  skill  and  fidelity  with  which  your  oraton  have 
conducted  the  manufacture  thereof  for  a  series  of  years,  their  said  thread  hu 
acquired  a  great  reputation  with  the  trade  throughout  the  United  Statee,  and 
large  quantities  of  the  same  are  constantly  required  from  your  orators  to  supply 
the  regular  demand  for  the  consumption  of  the  country.  And  your  orators  hare 
established  agencies  for  the  sale  thereof  to  the  wholesale  dealers  and  jobbers 
in  the  cities  of  Boston,  New  York,  Philadelphia  and  New  Orleans;  and,  ia 
addition  thereto,  your  orators  employ  Benjamin  Warburton,  now  residing  in  said 
city  of  New  York,  as  their  general  agent  for  the  United  States,  in  relation  to 
the  sale  of  their  said  spool  sewing  cotton  thread. 

And  your  orators  further  show  unto  your  honor,  that  their  said  thread  is 
known  and  distinguished  by  the  trade  and  the  public,  as  Baylor's  Persian 
Thread; "  and  that  your  orators  were  the  original  manufacturers  thereof,  and 
the  first  who  introduced  the  same  to  the  public.  That  your  orators'  said  general 
agent,  about  three  weeks  since,  hearing  that  complaints  were  made  of  the  qualify 

4  Copied,  except  concluding  parts,  from  Taylor  v.  Carpenter,  2  Sandf.  Ch. 
(N.  Y.)  604. 
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of  Baylor's  Persian  Thread,"  proceeded  to  investigate  the  cause  of  such  com- 
plaints, and  thereupon  ascertained  that  a  spurious  article  of  spool  sewing  cotton 
thread  was  offered  for  sale  by  sundry  jobbers  in  the  said  city  of  New  York  as  and 
for  your  orators'  "Persian  Thread; "  and  that  such  complaints  had  arisen  from 
the  fraudulent  imposition  of  such  spurious  article  upon  the  public 

Your  orators  further  show  unto  your  honor,  that  their  said  agent  further 
ascertained  upon  inquiry,  and  your  orators  charge  the  facts  to  be,  that  the 
said  spurious  thread  so  sold,  and  offered  for  sale  in  the  said  city  of  New  York, 
was  furnished  to  the  said  jobbers  by  one  Daniels  Carpenter,  of  Foxborough,  in 
the  state  of  Massachusetts;  that  the  said  Daniels  Carpenter,  disregarding  the 
rights  of  your  orators,  and  fraudulently  designing  to  procure  the  custom  and 
trade  of  persons  who  are  in  the  habit  of  vending  and  using  your  orator's  said 
''Persian  Thread,"  and  to  induce  them  and  the  public  to  believe  that  the  said 
thread  was  in  fact  manufactured  by  your  orators,  has  engaged  extensively  in 
the  manufacture  of  sewing  cotton  thread,  and  caused  the  same  to  be  put  up 
for  sale  in  spools  similar  to  those  used  by  your  orators — and  so  colored,  stamped, 
and  labeled  as  to  resemble  exactly  the  said  spools  used  by  your  orators.  And 
the  said  spool  sewing  cotton  thread,  prepared  by  the  said  Daniels  Carpenter,  and 
sold  by  him,  and  in  which  he  is  engaged  in  selling,  as  aforesaid,  is  an  exact  imi- 
tation of  the  same  article  which  your  orators  had  been  manufacturing  as  afore- 
said, and  selling  in  the  United  States,  for  many  years  before  the  said  Daniels 
Carpenter  commenced  his  said  fraudulent  imitation  thereof.  And  the  said  spurious 
article,  although  inferior  in  quality  to  the  genuine  Persian  thread,  manufactured 
by  your  orators,  can  only  be  distinguished  therefrom  (so  exact  is  the  said 
Daniels  Carpenter's  imitation,  as  aforesaid)  by  a  careful  examination  of  its 
quality,  and  by  its  falling  short  in  the  number  of  yards  ocmtained  on  each  spool 
from  the  number  marked  thereon  as  the  contents  hereof.  And  that  the  general 
appearance  of  the  spurious  article  is  the  same  as  that  of  your  orators'  genuine 
thready  and  wall  calculated  to  deceive  those  dealing  in  the  purchase  and  sale 
thereof. 

Your  orators  further  show  unto  your  honor,  that  their  said  general  agent 
has  obtained  specimens  of  the  said  spurious  Persian  thread,  so  sold  by  the 
said  Daniels  Carpenter;  that  in  the  specimens  thus  obtained,  the  thread  is 
put  upon  black  spools,  of  the  same  sice  and  appearance  with  those  used  by 
your  orators;  on  the  top  of  which  spurious  spools  there  is  pasted  a  round  paper 
label,  partly  gilt,  on  which  is  printed  in  a  circle  the  words  "Taylor*s  Persian 
Thread,"  and  in  the  center  of  the  circle  the  number  of  the  thread,  and  on  the 
other  end  or  bottom  of  such  spurious  spools,  there  is  pasted  a  round  white 
paper  label  on  which  is  printed  in  a  circle  the  words  ''J.  A,  W.  Taylor,  Leicester," 
and  across  the  label  the  words  **  200  yds."  and  in  the  center  of  the  label  there  is 
impressed  the  figure  or  symbol  of  a  lion  rampant.  And  in  all  these  particulars 
of  the  labels  on  each  end  of  the  said  spurious  spools  of  thread  they  are  exactly 
like  the  labels  on  the  respective  ends  of  the  spools  of  your  orators'  genuine 
Persian  thread,  as  hereinbefore  stated. 

Your  orators  further  show  unto  your  honor,  that  they  have  not  yet  ascer- 
tained the  extent  to  which  the  said  Daniels  Carpenter  has  carried  his  said 
fraudulent  imitation  of  your  orators'  said  thread.  But  your  orators'  said 
general  agent  has  found  the  same  offered  for  sale  to  the  trade  in  three  wholesale 
or  jobbing  houses  in  the  said  city  of  New  York,  as  "Taylor's  Persian  Thread." 
From  which  your  orators  believe,  and  they  therefore  charge  on  their  belief,  that 
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ih»  said  DudeU  CigrpeiiieT  b««  besa  and  |g  engpiipd  ia  aalluig  liis  Mid  fin^Moi 
and  spurious  imitation  of  your  orators'  Persian  thread  to  a  large  extent,  m 
various  plaoes  ia  the  United  States  and  as  jour  orators  an  inlonntd  sad 
believe,  the  said  Daniels  Carpenter  is  eiqieeted  daily  to  arrive  in  the  eily  of 
New  York,  to  make  further  sales  of  his  said  Imitation  of  jour  orators'  thread. 

Your  orators  further  show  unto  your  honor,  that  the  said  fraudulent  aa4  in- 
equitable oonduct  of  the  said  Daniels  Carpenter  is  not  only  injuring  them  ia  the 
sales  of  their  said  genuine  Persian  thread,  and  the  profits  which  t^  voidd 
otherwise  reasonably  make  therefrom;  but  by  the  iaierior  qu|^^  sad  false 
measure  of  the  said  spurious  Persian  thread,  is  greatly  pxejudiciiig  ^e  repnta- 
tion  of  your  orators'  said  Persian  thread  in  the  auirket;  aadf  imleei  the  ssid 
imitation  is  discontinued  or  prevented,  will  ultim%tely  deat^py  the  ffliarattpr 
and  standing  of  the  genuine  article. 

And  your  orators  also  charge  that  the  said  spuirioos  ftf^oLe  is  a  ^and  vul 
deception  upon  such  of  the  citizens  of  New  York,  i^id  of  ths  United  ^tatee,  as 
purchase  the  same  believing  it  to  be  the  genuine  artiide  manpfaeture4  ^  7^^^ 
orators. 

[To  the  end,  therefore,  that  the  said  Daniels  Carpenter  and  his  ooafedeiaiBi 
may  respectively  full,  true,  direct  and  perfect  answers  make,  upon  their  respectife 
corporal  oaths,  according  to  the  best  of  their  respective  knowledge*  inHftt' 
mation  and  belief,  to  all  and  singular  the  matters  and  chaiges  aforesaid,  sad 
that  as  fully  and  particularly  in  every  respeet  as  if  the  saine  w^re  hers  sgaia 
repeated  and  they  thereunto  particularly  interrogated];  aad  that  the  said 
Daniels  Carpenter  and  his  attorney,  solicitors,  coimsefors,  agents  aad  servants 
may  be  enjoined  and  restrained  from  manufacturiiig,  selli|ig  or  ofiTeriiig  for 
sale,  directly  or  indirectly,  aqy  spool  cotton  sewing  thread  manulactured  hf 
him,  or  any  person  [other]  than  your  orators,  under  the  denomination  of  '^aytor'e 
Persian  Thread,"  or  on  spools  witb  the  words  ^'Taylor's  Persian  Thread,"  or, 
'*J.  A;  W.  Taylor,  I^ioester,"  printed,  painted,  written  or  stamped,  or  attached 
or  pasted  there<m;  or  on  spools  so  made,  or  having  any  label,  printing,  or  device 
thereon,  in  such  manner  as  to  be  a  colorable  imitation  of  your  orators'  said 
Persian  thread,  usually  known  as  "Taylor's  Persian  Thread."  Aad  that  the 
said  Daniels  Carpenter  may  be  decreed  to  account  iq  yoiir  orators  lor  all  the 
profits  which  he  has  made  by  the  sale  of  his  said  fraudulent  imitation  of  your 
orators'  thread,  and  all  the  profita  which  your  orators  would  have  mads  on  the 
sales  of  their  genuine  thread,  but  for  the  said  Daniels  Carpcaier^i  |iiec[uitable 
and  wanton  piracy  of  ib^T  said  names,  spools  and  labels* 

And  that  your  orators  may  have  such  further  relief,  ar  may  bava  saph  othsr 
relief,  as  the  nature  of  the  case  shall  require  and  shall  b*  agr^sabl^  te  ^qolty. 

May  it  please  your  honor  to  gr^at  unto  your  orator  the  writ  of  subpoena 
issuing  out  of  and  under  the  seal  of  this  hoi^orabl^  oourt^  to  be  direeted  to  the 
said  Daniels  Carpenter,  commanding  hinii  by  a  certain  day,  aqd  under  fk  eertaui 
penalty  therein  to  be  inserted,  to  be  and  appear  before  par  eb^moellor,  ia  oar 
court  of  chancery,  and  then  and  there  to  answer  t)ie  prsniMS,  and  fi^rthsr  to 
stand  to  and  abide  such  order  and  decree  therein  as  shall  be  agreeab)^  to  eqnity 
and  good  conscience. 

And  your  orator  shall  ever  pfay>  etc. 

JEREMIAH  MASON,  solicitor  for  oomplaiaants. 

OLIVEE  ELLSWORTH,  of  counsel  for  complainants. 

{Verification,  see  Forms  Xos.  2,  3,  eapro,  pp.  1766,  1779.^ 
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« 
VOBU  NO.  K.n 

BILL  FOR  PARTNERSHIP  ACCOUNTING  AND  FOR  RECBIVBR. 

[Title  of  court  and  cause,  address,  etc.,  see  Form  No.  2,  8upra,  p,  1766.] 

On  or  about  January  1,  189Q,  yo^  or^tpr-  ^d  Richard  Roe,  the  defendant 
hereinafter  named,  entered  into  a  copartnership  together  as  attorneys  and 
solicitors,  your  orator  *'(|gfg[n|[  t9  hnTg  ^W  th^  ^yp'^p^  pi\e  sum  of  one  thousand 
dollars,  and  being  to  receiye  one-third  part  or  share  of  the  profits,  and  the 
said  Richard  Roe  ep^||di]g  to  ^iQg  i^to  the  busii^ess  th^  sum  of  twp  thqusand 
dollars,  and  being  to  receive  two-thirds  parts  or  shares  of  the  said  profits. 

Your  orator  further  showeth  unto  yo^  boQors  that  ypur  or%^f  ^Qcordi^ly 
brought  into  the  business  the  said  sum  of  one  thousand  dpllars,  and  that  the 
said  copartnership  was  carried  on  and  eontinued  until  the  }st  4&J  of  January, 
1895,  when  the  same  was  dissolved  by  mutual  consent,  and  ^e  usual  advertisement 
of  such  dissolution  was  lawfully  published. 

And  your  orator  further  showeth  untp  your  honors  thfit  ^  set(lei|ient  pf  ^he 
said  copartnership  account^  li^th  ever  been  made  between  vo^  orator  an4  the 
said  defendant,  and  that  since  the  said  dissojutlon  your  prator  hath  repeate41y 
applied  to  the  said  defendant  to  come  to  a  ^nal  settlement  ^yitU  resp^t  thereto. 

And  your  orator  well  hoped  that  sai^  de^n4ant  wou)^  l^^ve  coq^lied  Wt^h 
your  said  orator's  reasonable  request,  as  in  justica  %nd  eqi^ty  he  9Uffht  ^  l)§ve 
done,  but  the  said  defendant  absolute^  refuj|es  so  \f  do. 

And  your  orator  charges  that  the  said  defendant  hath  possessed  himself  of 
the  said  copartnership  books,  and  hath  refused  to  permit  your  orator  to  inspect 
the  WPe,  f 94  h^t|i  f)so.  jef^se^  to  reijder  to  y^uj  oratpr  an^  acoouftt  oj  tha 
copartnership  moneys  received  by  him. 

Aii4  jour.  ot}itor  charges  that  h^  l^asj^  since  the  said  dj^solutiQ^)  Mtid  th^  sym 
of  three  huiji^^re^  dollairs  |n  respect  pf  the  copartnership  ^ebts. 

A]»4  fQ^^  o»toy  |urt^T  cljargea  that  upop  s^  jvifi^  and  true  settlement  of  the 
said  accounts  it  will  appear  that  a  considerable  balance  is  due  from  th^  said 
defend^t  ^.  yojcir  orator  in  inspect  to  th/s  ^aid  copar^nero^^Jp  b^lai^oes ;  buti  n^v- 
erthel^^  t)ie*8ai4  defendant  is  proceeding  to  cp]]ec|i  in  the  sa^d  oopartnerahin 
4eb^.  §nd  4pp^  the  fuifp^  to  l^ia  own  use,^  whid^  ^be  said  defendant  is  eni^ble4 
to  4o  by  m^xia  of  t^  possessioi^  of  his  bpoka  of  aocpipit  a^  i^ores^id. 

And  your  orator  charges  that  the  said  deffipdant  om|bt  to  be  restrained  by 
Injuiictio]}  by  t)iis  honorable  court  from  cgllectin^  in  the  said  debts  ^  an4  that 
sonoie  pfopei"  person  Qu^^ht  to  \fe  appointed  by  this  honorable  courij  lor  that  pur? 
pqae:  ^l^ere^ore  youjr  orator  prays  that  an  accoui^t  may  be  taken  of  all  and 
every  of  the  said  late  copartnership  dealings  and  transa^ions  i|ntil  the  ^ime  of 
th|p  expijratvm  thereof;  ^p^  that  the  s^i^  Richard  Roe  may  be  directed  to  pay 
to  jour  oirator  what^  \f  anything,  ifhall  upon  such  account  appear  to  be  due 
frqapp  ^m,  your  orator  beiji|;  ready  and  willing,  and  hereby  o^ering,  to  pay  to 
the  ^aid  i^h^rd  R9e  wh^t,  if  anything,  ^l\  appe^  Jo  be  dup  tp  hjfli  from  9^id 
joint  c(uice|rn;  ^nd  th%t  sojpe  proper  person  ^ay  be  ^mpointed  ^  receive  and 
collect  all  moneys  wldch  may  be  coming  to  the  credit  of  the  said  late  co- 

i  From  Barton's  Suit  in  Equity,  p,  iik 
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pftxinenhip;  and  thai  the  said  Richard  Roe  may  in  the  meantime  be  reetrahied 
by  an  order  of  injanction  from  Uiis  honorable  court  from  collecting  and  reconog 
any  dehU  dae  and  owing  thereto. 

[Prayer  for  general  relief,  and  for  proceaa,  signature  and  Terification,  see  Form 
No.  2,  mpffVy  p.  1766.] 


FORM  NO.   6.* 

CROSS-BILL  FOR  FORECLOSURK 
In  the  Circuit  Court  of  the  United  SUtes  for  the  District  of  Nebnika. 

William  D.  Galbraith,  Cross  Complainant, 

against 

Solomon  C.  Maple,  Phebe  A.  Maple,  H.  C. 
Bigelow,  whose  first  name  is  Henr>', 
First  National  Bank  of  Hebron,  Ne- 
braska, A.  G.  Collins,  first  name  and 
real  name  unknown,  Henney  Buggy 
Company,  a  corporation,  H.  J.  Bemis, 
first  and  real  name  unknown,  Susie 
Bemis,  Morris  A.  Bemis,  and  Leatha 
M.  Bemis,  Young,  Knode  &  Co.,  a  part- 
nership and  Claramon  Hunt^  Cross 
Defendants. 


^Cross  BilL 


To  the  Honorable  Judges  of  the  Circuit  Court  of  the  United  States  for  tk 
District  of  Nebraska: 
William  D.  Galbraith,  cross  complainant  herein,  a  citijoen  of  the  itato  of 
Nebraska,  and  the  same  party  who  is  made  a  defendant  to  the  bill  is  ^^ 
Life  Insurance  Company  v.  Maple  et  al.,  exhibits  this  his  cross  bill  and  states 
as  follows: 

1.  Upon  July  17,  1891,  the  said  Solomon  C.  Maple  executed  and  delivered 
to  the  said  H.  C.  Bigelow  his  certain  promissoiy  note  in  writing  whereby  ^ 
Maple  promised  to  pay  said  Bigelow  on  or  before  Oct.  1,  1893,  the  siun  of 
seven  hundred  and  fifty  dollars  with  interest  thereon  at  the  rate  of  aeveo  p^r 
cent,  per  annum  from  July  17,  1897. 

2.  To  secure  the  payment  of  the  said  note  and  on  the  same  day  the  said  Solomon 
C.  Maple  and  Phebe  Maple  his  wife,  executed  and  delivered  to  said  H.  C.  Bigelov 
a  certain  mortgage  deed  and  thereby  conveyed  to  said  H.  C.  Bigelow  the  following 
real  estate  situate  in  Thayer  county,  Nebraska:    (describing  realty). 

3.  Said  mortgage  was  conditioned  that  if  the  said  Solomon  C.  Maple  or  bi^ 
heirs,  executors,  administrators  or  assigns  should  pay  to  the  said  H.  C.  Bigelo^' 
his  executors,  administrators  or  assigns,  the  sum  of  seven  hundred  and  fiity 
dollars  on  the  first  day  of  October,  1893,  with  annual  interest  at  the  nte  of 
seven  per  cent,  principal  and  interest  payable  at  the  Thayer  County  Binko^ 

<  This  cross-bill  by  a  subsequent  mortgagee's  assignee  in  a  suit  for  foreclosu^ 
is  copied  from  the  original  papers  in  the  case. 
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Hebron,  Nebraska,  and  also  pay  all  taxes  and  other  assessments  on  said  land 
during  the  continuance  of  this  mortgage  before  said  taxes  should  become  delinquent 
then  said  mortgage  should  be  void,  otherwise  to  remain  in  full  force  and  effect. 
Said  mortgage  was  further  conditioned  as  follows:     (setting  out  condition). 

4.  Said  mortgage  was  duly  recorded  on  p.  249  of  Mortgage  Record  3  in  the 
office  of  the  county  clerk  of  Thayer  county,  who  is  also  a  register  of  deeds  therein, 
on  Sep.  29, 1891,  at  11  o'clock  A.  M. 

6.  No  part  of  the  debt  evidenced  by  said  note  has  ever  been  paid  except  the 
interest  tiiereon  to  March  15,  1897,  and  there  is  now  due  and  unpaid  of  said  debt 
the  principal  sum  of  seven  hundred  and  fifty  dollars  ($750)  with  interest  thereon 
at  ten  per  cent,  per  annum  from  March  15,  1897.  Said  mortgage  deed  has  now 
become  absolute  and  this  cross  complainant  is  entitled  to  a  foreclosure  of  all 
equities  of  redemption  in  the  premises  conveyed  thereby. 

6.  Thereafter  and  long  prior  to  the  commencement  of  this  suit  tha  said  H.  C. 
Bigdow,  for  a  valuable  consideration,  indorsed  such  note  as  follows:  "  H.  C.  Bige- 
low;  **  and  said  note  together  with  said  mortgage  were  duly  delivered  to  this  cross 
complainant^  and  he  is  now  the  holder  and  owner  thereof. 

7.  No  proceedings  at  law  or  otherwise  have  been  instituted  for  the  recovery  of 
the  debt  secured  by  said  mortgage  nor  has  any  part  thereof  been  collected  save 
interest  as  aforesaid;  and  the  amount  due  thereon  constitutes  a  first  and  para- 
mount lien  on  the  real  estate  above  described,  prior  to  the  lien  claimed  by  the 
MttOL  Life  Insurance  Co.  of  Hartford,  (Donn.,  or  to  any  other  claims  whatsoever. 

8.  The  cross  defendants  Solomon  C.  Maple,  Phebe  A.  Maple,  H.  C.  Bigelow, 
whose  first  name  is  Henry,  a  citizen  of  the  state  of  Utah,  First  National  Bank  of 
Hebron,  Nebraska,  a  corporation  existing  under  the  laws  of  the  United  States, 
A.  G.  Collins,  first  and  real  name  unknown,  a  citizen  of  Nebraska,  Claramon  Hunt, 
a  citizen  of  the  state  of  Connecticut,  Henney  Buggy  O).,  a  corporation  existing 
und^r  the  laws  of  the  state  of  Illinois,  H.  J.  Bemis,  first  and  real  name  unknown, 
Susie  Bemis,  Morris  A.  Bemis,  Leatha  M.  Bemis,  the  said  four  last  named  defend- 
ants being  citizens  of  the  state  of  Kansas,  Young,  Knode  &  Co.,  a  partnership, 
organized  and  doing  business  in  the  state  of  Nebraska,  and  the  JStna  Life  Ins. 
Co.  of  Hartford,  Conn.,  each  claims  to  have  some  interest  in  the  premises  above 
described,  the  said  Phebe  A.  Maple  and  Susie  Bemis  claiming  a  dower  interest 
therein,  but  whatever  the  sum  may  be  the  interest  of  each  of  said  defendants 
is  inferior,  subject  and  subsequent  to  the  lien  of  this  cross  complainant  by  virtue 
of  said  note  and  mortgage  as  above  set  forth. 

Wherefore  this  cross  complainant  prays,  that  the  cross  defendants,  each  and 
every  of  them  be  required  to  answer  the  foregoing  cross  bill  but  not  upon  oath 
or  affirmation,  the  benefit  of  which  is  expressly  waived;  that  the  liens  of  each 
and  every  of  the  said  cross  defendants  upon  said  mortgaged  premises  may  be 
decreed  to  be  subject,  inferior  and  junior  to  that  of  this  cross  complainant's  mort- 
gage; that  said  cross  defendants  may  be  foreclosed  and  forever  barred  of  all 
right,  title,  claim  and  equity  of  redemption  in  or  to  said  premises  or  any  part 
thereof;  that  an  account  may  be  taken  of  the  sum  due  on  the  said  note  and  mort- 
gage; that  the  premises  conveyed  by  said  mortgage  deed  may  be  sold  according 
to  law  under  the  order  of  this  court  and  that  the  proceeds  of  said  sale  be  applied 
first  to  the  amount  found  due  this  cross  complainant  upon  said  note  and  mortgage 
including  interest  thereon  and  costs  herein,  and  a  reasonable  sum  as  an  attorney's 
fee;  that  upon  confirmation  of  said  sale  the  purchaser  thereat  may  be  put  into 
possoBsion  of  said  premises  and  to  that  end  may  have  such  process  from  this  court 
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and  thftt  i^ey,  jour  orators  who  oonstitute  said  firm,  are  greatly  and  directly 
injured  by  l^e  infringements  hereinafter  complained  of,  and  are  equitably 
entitled  to  receive  the  profits  which  have  been  diverted  from  them  by  the  acts  of 
the  said  The  Henry  G.  Allen  Company,  hereinafter  set  forth  and  complained  of, 
and  an  account  of  which  is  hereinafter  prayed  for. 

And  your  orators  constituting  the  firm  of  Adam  k  Charles  Black,  after  the 
said  copyright  had  been  taken  by  said  Walker,  exercised  their  rights  in  the 
premises  and  made  use  of  said  copyrighted  book,  and  printed  and  sold  the  same 
in  connection  with^  and  as  part  of,  their  twenty-third  volume  of  their  said  Kinth 
Edition  of  the  '*  Encyclopaedia  Britannica,"  and  continue  so  to  use  said  copy- 
righted book;  and  the  ri^^t  so  to  use  the  same  is  of  great  value  and  importance 
to  them. 

And  your  orators  say  that  the  whole  of  said  copyright  and  all  the  privileges 
of  every  nature  and  description  relating  thereto,  with  the  exception  of  the  right 
to  use  the  subject  thereof  in  said  Encyclopaedia,  has  always  remained  and  con- 
tinued to  be  the  property  of  said  Walker.  And  your  orators  aver  that  they 
are  now  well  seized  of  said  copyright,  and  are  the  owners  thereof,  and  that  the 
same  is  of  great  value  and  importance  to  them,  and  that  they  have  the  rig^t 
to  enjoy  all  the  privileges  secured  and  intended  to  be  secured  thereby;  and  that 
they  now  have,  and  have  always  had,  since  said  copyright  was  obtained,  copies 
of  said  copyrighted  book  exposed  for  sale,  and  that  the  public  have  been  supplied 
with  the  same  to  their  benefit  and  advantage  and  the  profit  of  your  orators. 

And  your  orators  further  say  that  the  said  The  Henry  G.  Allen  Company, 
intending  to  injure  your  orators,  and  contriving  to  deprive  them  of  the  privileges 
which  they  were  to  receive  from  the  sole  and  exclusive  printing,  publishing  and 
vending  the  said  book  entitled  ''United  States,  Part  III,  Political  Geography 
and  Statistics,^'  has  unlawfully,  and  without  the  consent  of  your  orators,  printed, 
published  and  sold,  or  caused  to  be  printed,  published  and  sold,  in  said  southern 
district  of  New  York,  since  your  orators'  rights  in  the  premises  were  acquired, 
as  aforesaid,  and  since  the  recording  of  the  title  of  said  copyrighted  book,  a 
large  Bumber  of  copies  of  said  copyrighted  book,  or  a  substantial  part  or  parts 
thereof,  which  infringing  books  so  printed,  published  and  sold  by  said  company 
have  been  in  every  way  substantially  the  same  as  the  book  which  is  the  subject 
of  your  orators'  charge,  were  copied  and  pirated  from  your  orators'  copyrighted 
book,  and  the  reprinting,  publishing  and  sale  of  which  by  said  company  was  a 
piracy  and  infringement  of  your  orators'  said  copyright,  and  of  their  rights, 
and  the  rights  of  each  and  all  of  them,  growing  out  of  said  copyright 

And  your  orators  say  that  the  said  piratical  books  so  printed  in  violation  0t 
your  orators'  rights,  the  said  The  Henry  G.  Allen  Company  has  caused  to  be 
used  in  connection  with  and  as  part  of  a  so-called  **  reprint  ^  of  the  said 
Encyclopaedia  Britannica,  Ninth  Edition,  of  your  orators  who  constitute  the  firm 
of  Adam  &  Charles  Black,  the  same  having  been  printed  and  used  in  every  way 
as  said  copyrighted  book  had  been  printed  and  used  by  your  orators  constituting 
the  firm  of  Adam  &  Charles  Black,  in  pursuance  of  their  rights  in  the  premises, 
and  as  hereinbefore  set  forth ;  except  that  the  said  The  ffenry  G.  Allen  Company 
has  omitted  the  marginal  notes  of  the  original  and  the  cop3rright  notice  applied 
upon  the  title-page  of  said  copyrighted  book,  to  wit:  ''Copyright  1888,  by  IVaficis 
A.  Walker."  All  of  which  matters  and  things  acted  and  done  by  the  said  The 
Henry  G.  Allen  Company  are  contrary  to  equity  and  good  conscience,  fui4  IL  tfna^ 
ajid  continuing  injury  to  your  orators  and  to  each  and  all  of  them. 
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o^ediiigA  aj^d  4«eree  bow  remaining  a«  of  veoor4  in  this  2wii«raU^  w^rt,  f0|«r«ioe 
being  thereiMito  had,  will  Biore  fully  appear. 

Aad  ywtjt  oeatox  further  showeth  unto  your  honor  that  the  oommiwio^  avarded 
by  the  said  decree  never  iaaued,  on  acooiuit  of  the  said  Samuel  Short  going  9!tam4» 
and  hein|^  natil  lately,  out  of  the  jurisdiction  of  this  honorable  court;  but  the 
said  Samuel  Short  having  now  retumed>  aad  the  inooBveaience  mentioned  in  fowT 
orator's  former  bill  still  existing,  your  orator  is  desirous  of  having  the  a^iid  decree 
forthwith  carried  into  execution,  but  from  the  great  length  of  time  which  has 
elapsed,  and  the  refusal  of  the  said  Richard  Roe  to  concur  therein,  your  orator 
is  advised  the  same  cannot  be  done  without  the  assistance  of  this  honorable  court. 

To  the  end^  therefore*  that  the  said  Richard  Roe  may,  upon  his  corporal  oath, 
(interrogatories  In  usual  form) ;  and  that  the  said  decree  may  be  directed  to  be 
forthwith  carried  specifically  into  execution;  and  the  said  Richard  Roe  ordered  to 
do  and  concur  in  all  necessaiy  acts  for  that  purpose.  [Prayer  for  general  relief 
and  for  process  and  signature,  see  Forms  Nos.  2,  3,  aupra,  pp.  1760,  1773.] 
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PRAECIPE  FOR  SUBPOENA  AD  RESPONDENDUM. 

,  Esq.,  CfleiV  of  United  States  Circuit  Court  for 

the  Southern  District  of  New  York: 
You  will  please  issue  a  subpoena  to  the  defendant,  fEldiard  Roe,  In  the  above 
entitled  ^ause,  retunsble  -on  the  first  Monday  of  January,  1909. 

RICHARD  T.  mOGINS, 
Solicitor  for  Complainant, 
9M  Broadway,  New  York,  N.  Y. 
Dated  December  6, 1908. 

FORM  NO   9.* 

SUBPOENA  AD  RESPONDENDUM. 

United  States  of  America. 
In  the  Circuit  Court  of  the  United  States,  Seoond  Circuit,  Sontbom  Pistrio^ 

of  New  York. 
In  Equity. 

The  PiesjdoBi  of  i]^  United  States  of  Anedca,  to  iUohard  Soti,  QneHfigt 

You  are  hereby  commanded  that  you,  Richard  Roe,  personally  appoar  faofovn 
the  judges  of  the  oiscuit  court  of  the  United  States  of  Ameri^ia  lor  the  lottthem 
distriet  ol  New  Yosk>  in  the  second  circuit  court,  in  equity*  on  the  fy»i  Monday 
of  Jnnuujy,  Jl  D.  UiM,  whersver  the  said  coujit  shall  then  h0«  to  apawor  a  hiU  ol 
complaint  exhibited  against  you  in  the  said  oourt  by  John  Do0»  and  4^  iiuoHiar 
and  xeoaivn  what  ihn  said  court  shall  have  eonsideff^  in  that  .ha|ialf»  And  'this 
9anninnQiio4nnit<nndarth0  penal^  on  you  of  tvro  Juipds^^ndflitr  4#Wi> 


s  See  Equity  Rule  12,  as  amended  December  17,  MPQ^  190  IL  &  dMk 
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WltaeM,  HononUe  Melville  W.  Fuller,  chief  justice  of  the  Supreme  Court  of 
the  United  States,  at  the  city  of  New  York,  on  the  tenth  daj  of  December,  in  t]n 
jear  one  thousand  eight  hundred  and  ninety-three,  and  of  the  indepeDdenoe  of  ibe 
United  States  of  America  the  one  hundred  and  seventeenth. 

JOHN  A.  SHIELDS,  Geii 
JONES  t  SMITH,  Complainant's  Solicitors, 
120  Broadway,  New  York,  N.  Y. 

You  are  hereby  commanded  to  enter  your  appearance  in  the  above  suit,  on  or 
before  the  first  Monday  of  Januaiy,  1894,  at  the  clerk's  office  of  said  Court,  piu^ 
suaat  to  said  bill;  otherwise  the  said  bill  will  he  taken  furo  oonfetso. 

JOHN  A.  SHIELDS,  Clot 


FOBM  NO.    10. 

PRAECIPE  FOR  APPEARANCE. 

[Title  of  court  and  cause.] 

To  the  Clerk  of  the  United  States  Circuit  Court  for  the  Southern  District  of  Kev 

York: 

You  will  please  enter  my  appearance  for  the  defendant^  > 

in  the  above-entitled  cause. 

JAMES  P.  GLYNN, 
Solicitor  for  Defendant, 
106  Broadway,  New  York,  N.  Y. 
Dated  New  York,  Januaiy  10,  1909. 

FORM  NO.    11.* 

EXCEPTIONS  TO  BILL  FOR  SCANDAL  OR  IMPERTINENCE. 

[Title  of  court  and  cause.] 

Exceptions  taken  by  Richard  Roe,  defendant,  to  the  bill  of  oomplaint  of  Mi> 
Doe,  complainant,  filed  against  him. 

First  Exception.^For  that  the  allegation  in  the  third  line  of  the  third  psge 
of  the  said  bill,  in  the  words  following,  to  wit,  '*  then  being,  and  for  s  long  tiaie 
before  having  been,  a  professed  friend  of  your  orator,"  is  impertinent  tnd  oogbt 
to  be  expunged. 

Second  Exception. — ^For  that  the  allegation  on  the  third  page  after  the  words 
"William  West,"  that  is  to  say,  "  who  had  patronised  him  in  business  and  rendered 
him  oonsiderable  senrics  by  indorsing  his  notes,  and  otherwise  befriending  lui&i 
is  impertinent  and  ought  to  be  expunged. 

Third  Exception.— For  that  the  allegations  in  the  said  bill,  commencing  ib  tfae 
sixth  line  of  the  third  page  thereof  with  the  words  following,  to  wit>  'tiiattt 

•  See  Equity  Rules  26,  27. 
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the  commenoement  of  the  said  partnership/'  and  ending  at  the  third  line  of  the 
fourth  page  l^ereof  with  the  words  ''discounted  at  the  said  bank,"  are  scandalous 
and  impertinent  and  should  be  expunged. 

In  all  which  particulars  the  said  defendant  humbly  insists  that  the  complain- 
ant's said  bill  of  complaint  is  irrelevant,  impertinent  and  scandalous. 

Wherefore,  the  said  defendant  excepts  thereto,  and  humbly  prays  that  the  imper- 
tinence and  scandal  of  the  said  bill  of  complaint  excepted  to  as  aforesaid  may  be 
expunged,  with  costs. 

OLIVER  ELLSWORTH, 
Counsel  for  Defendant,  lo 

FORM  NO.    12.'' 

AFPIDAVIT  AND  CERTIFICATE  TO  DEMURRER. 

State  of  New  York, 

Southern  District  of  New  York, 

City  and  County  of  New  York. 

Henry  0.  Allen,  being  duly  sworn,  deposes  and  says:  I  am  president  of  the 
Henry  G.  Allen  Company,  a  corporation,  and  which  is  the  defendant  in  the  above 
entitled  suit,  and  I  further  depose  and  say  that  the  above  demurrer  is  not  inter- 
posed for  delay. 

HENRY  G.  ALLEN. 

Subscribed  and  sworn  to  before  me  this  10th  day  of  March,  A.  D.  1890. 

ALBERT  C.  AUBERY,  Notary  Public,  Kings  Co. 

Certificate  filed  in  N.  Y.  Co. 

I, ,  hereby  certify  that  I  am  the  solicitor  and  of  counsel 

for  the  Henry  G.  Allen  Company,  a  corporation,  the  defendant  above  named,  and 
that  in  my  opinion  the  demurrer  of  the  said  Henry  G.  Allen  Company  interposed 

to  the  bill  of  complaint  of ,  the  complainant  in  the  above 

cause,  is  well  founded  in  point  of  law,  and  proper  to  be  filed  in  the  above  cause. 


Solicitor  and  of  Counsel  for  Defendant. 

FORM  NO.    18." 

DEliURRER  FOR  MULTIFARIOUSNESS. 

[Title  of  court  and  cause,  see  Forms  Nos.  2,  3,  aupra,  pp.  1766,  1773.] 

[The  demurrer  of defendant,  to  the  bill  of  complaint 

of complainant: 

The  defendant,  by  protestation  not  confessing  nor  acknowledging  all  or  any  of 
the  matters  and  tldngs  in  the  said  bill  of  complaint  contained  to  be  true  in  such 

10  Exceptions  must  be  "signed  hy  counsel."    Equity  Rule  27. 

11  Copied  from  the  record  in  Black  v.  Henry  G.  Allen  Co.  42  Fed.  Rep.  618. 
For  other  pleadings  and  proceedings  in  the  same  case,  see  Form  No.  3,  supray  p. 
1773,  Forms  Nos.  43,  45,  infra,  pp.  1818,  1821.  Necessity  of  afiidavit  and  certifi- 
cate, see  Equity  Rule  31,  supra,  p.  1074. 

IS  Copied  from  Hayes  v.  Dayton,  8  Fed.  Rep.  703. 
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maimer  an4  Iprm  as  j^he  8»ine  ^xe  t)^efeia  ^  ^eisebg^  Mt  lo^^  «ad  fU^ffidL 
demurs  to  the  m^mH  ^Ul^  »a4  for  e^use  o|  deximrrer  Bhom:]  that  it  apv^rs  by 
the  said  bill  that  it  is  exhibited  against  this,  d/efeodaftt  for  seyer^l  %pfi  ^^tinot 
QMVttera  »nd  pauses,  in  many  whereof,  as  ^piears  by  said  bill,  the  defend^t  if  Pot 
in  any  mannier  ijjiterested  or  concerned,  aiv^  which  said  f^vfrftl  m^ttf r«  i^m}  cf^^i^ 
ar^  distjyact  a^d  separate  one  from  the  other,  «nd  i^re  ^pi  aIl^go4  i9  ii^  hiU  to 
|)^  coffi;joj^tl7  infringed  }fff  said  defeiv^t.  fy  r«»«on  of  the  disj^if^  pi^ttsrB 
therein  contained  the  complainant's  bill  is  drawn  out  to  oo^yajidor^!]^  ^90(bs  M^ 
the  defendant  is  #oiopiB|l^  t^  take  a  copy  of  the  whole  thereof,  and  by  joining 
dii^i^^t  ifly^i^s  tf>IPiik(^4  which  do  not  depend  upon  each  other,  in  the  said  bill, 
the  pleadings,  orders  and  proceedings  will,  in  the  progress  of  the  said  suit,  be  in- 
tricate and  prolix,  and  the  deje^^ftw^  In^  pril  ^  unnecessary  charges  in  taking 
copies  of  the  same. 

Wherefore  a]|4  fyg  ^jiy^  ptk^  99P4  999am  pf  4^^^^^  ppiMtf^g  in  the  said 
bill,  the  defendant  demurs  thereto*  and  demands  the  judgment  of  this  honorable 
court  whether  he  shall  be  compelled  to  make  sfiy  further  or  p^f^  tjRfWeiF  \fii  ^k^ 
said  bill;  and  prays  to  be  hence  dismissed  i^th  ^  ^9itf  §p4t  i|hW^  19  t^ 
behalf  most  wrongfully  sustained. 

[ Solicitor  and  counsel  for  defendant] 

Aid  •AtefH  and  c«rtii^aite  aa  in  fifffn  NiO.  1%,  t«fMPa,  p.  1787. 


FORM  NO.    14.» 

ANOTHER  PEMURRSJl  fQ^  MWTJF^RlQySUlIg^ 

[Title  and  commencement,  see  Form  No.  13,  supra,  p.  }787.] 

That  it  appears  by  the  said  bill  that  the  sapae  ^s  exhibited  by  the  compla1i(ant 
Isaac  K.  Jenness,  and  the  several  other  persons  therein  napaed  as  ooi^pla^ants 
thereto,  for  distinct  matters  and  causes,  in  several  whereof,  a9  fippears  by  the 
said  bill^  the  said  iK>mplainants  are  not  In  any  manner  ii)  common  or  jojntly 
interested  o^  oonperped,  and  that  the  bill  is  multifarious,  aji4  that  t;he  si^d  com- 
plainants have  not,  In  and  by  their  said  bill,  made  or  stated  such  a  case  as 
entitles  thep  ip  $i  cou|1;  of  equity  %o  aj^y  relief  from  or  against  this  defendant 
toudilng  the  matters  contained  in  said  bill,  or  any  of  such  matters. 

Wherefore  (concluding  as  in  Form  No.  13,  8upra,  p.  1787.) 

[Signature  of  Solicitor.] 

Add  affidavit  and  certificate  as  in  Form  No.  12,  9upm,  p.  1787. 

FORM  fro.    16.V 

DEMURRER    FOR   DEFENDANTS    WANT    OF    INTEREST    IN   SUBJECT- 
HATTER. 

[Title  and  oomm6noemqnt»  see  Form  No.  13,  supra,  p.  1787.] 

That  the  scope  and  end  of  the  complainant's  fcoOl  is  to  l»e  relieved  ionohing 
several  sums  of  money  by  the  said  bill  suppose^  to  be  d^  from  these  dsft^dai^ts 

IS  Copied  from  Jenness  v.  Smith,  64  WdkL  (&• 
14  From  2  Harr.  Ch.  Pr.  p.  415. 
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4o  one  Edward  Frost,  deceased,  in  the  said  bill  named,  v/hidh  tfae  complainants 
wonld,  or  seek  by  their  said  bili  to  daim  as  executors  to  the  said  Bdward  Frost, 
and  yet  have  not  alleged  in  or  by  their  said  bill,  that  they  have  proived  the  will 
of  the  said  Bdward  Frost,  if  any  such  was  made,  or  otherwise  taicen  upon  tiiem 
the  burden  or  exeeutioB  thereof,  or  anyways  entitled  themselves  mito  his  per- 
sonal estate,  and  to  sue  for  the  same.  Wherefore,  and  forasmuch,  as  the  said 
eomplainants  have  not  well  and  sufficiently  entitled  themsdves  in  and  by  tlieir 
said  bill  to  the  said  moneys,  if  they  had  been  due  from  these  defendants  or  either 
of  tkem,  to  the  said  Bdward  Frost,  as  is  thereby  supposed,  and  for  that,  should 
these  defendants  pay  the  money  demanded  by  the  said  biH  to  the  complainants 
before  they  have  either  proved  the  will  or  sued  out  administration,  they  cannot 
sufficiently,  as  these  defendants  are  advised  and  insist,  discharge  these  defendants, 
nor  give  these  defendants  any  proper  receipt  or  receipts  for  the  same,  but  that 
they  shall  or  may  be  liahle  to  be  questioned  again  by  such  person  as  may  sue  out 
administration  to  the  said  Edward  Frost  with  the  said  will  annezed,  or  otherwise. 
WfaerefOTe  (eonttnuing  and  condnding  as  in  Form  Ko.  13,  auprm,  p.  IT^.) 

(Signature  of  43olieftor.] 

Add  affidavit  and  oeriificate  as  in  FOrrn  Ke.  Ifi,  supra,  p.  1787. 


DEMURRER   FCHEt   ll^VElfDAimi    WAKT  OP   niTBBflST   IV  eUBJOCT- 

MATTER. 

[Title  and  commencement,  see  Form  No.  13,  supra,  p.  1787.] 

For  that  the  said  complain^^  hatb  potp  by  bis  said  bill,  which  sedcs  to  set 
aside  the  award  therein  set  forth,  and  to  which  this  defendant  is  made  a  party  in 
his  character  of  an  arbitrator,  shown  that  he  can  have  any  decree  against 
this  defdyja^t,  iqr)iose  answer  cpuld  pot  b^  r^ftd  as  eyld^nc^  AffUMt  the  other 
defendants  to  the  said  bill,  or  any  of  them;  and  the  said  complainant,  for  any- 
thing that  appears  in  the  said  bill  to  the  contrary,  might  examine  this  defendant 
as  a  witness  in  this  suit.     Wherefore  (continuing  an(i  concluding  as  in  Form 

No.  H,  imprfh  p.  1767,) 

Signature  of  Solicitor.] 

Add  affidavit  and  certificate  as  in  Form  No,  12,  ftipra,  p,  1787. 


l<OBM  no.   If.'* 

DEMURRER  SPECIFYING  SEVERAL  GROUNDS. 

[Title  apd  .commencement,  see  Fprm  No.  13,  supra,  p,  1787.] 

"h    That  It  appears  by  said  bill  that  the  same  is  exhibited  against  this 
defendant,  and  ^he  several  pth#r  persons  ^herein  4ame4  i^  defendants  theretf>, 


15  Prom  Curt.  Eq.  Pnw?.  p,  147, 

1*  Copied  from  Dunston  v,  Hoptonic  Co.,  83  Mich.  38^^ 
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for  dSstinet  matten  and  cftoacs,  in  sevenl  whereof,  u  appears  by  ilie  said  bill, 
this  defendant  ie  not  in  ai^  manner  interested  or  eonoemedy  and  thai  the  atid 
bill  is  altogether  multifariona. 

*'2.  That  it  doth  not  appear  by  said  bill  that  all  the  sol^nt  stockholden 
of  said  Hoptonic  Company  who  are  within  the  jurisdiction  of  this  court  are  losde 
parties  thereto. 

*'3.  That  it  doth  appear  by  said  complainant's  bill  that  there  are  stockholden 
in  said  Hoptonic  Company  other  than  those  made  parties  to  this  suit,  and  it  doth 
not  appear  from  said  bill  that  such  stockholders  are  insolvent  or  beyond  the  juris- 
diction of  this  court,  nor  doth  it  in  any  manner  sufficiently  appear  therefrom 
Mhy  such  other  stockholders  are  not  made  parties  to  said  bill;  yet  the  aaid  com- 
plainant hath  not  made  them  parties  thereto. 

"4.  That  it  doth  appear  by  said  complainant's  biU  that  Walter  S.  Hieb 
and  Charles  F.  Cobb,  residents  of  the  State  of  Michigan*  and  within  the  juris- 
diction of  this  court,  were  stockholders  of  said  Hoptonic  Compsmy,  and  it  doth 
not  in  any  manner  sufficiently  appear  from  said  bill  why  the  said  Walter  & 
Hicks  and  Charles  F.  Cobb  are  not  made  parties  to  said  bill;  yet  the  said  eom- 
plainant  hath  not  made  them  parties  thereto. 

"6.  That  the  said  complainant  hath  not  in  and  by  his  said  bill  made  or  stated 
such  a  cause  as  doth  or  ought  to  entitle  him  to  any  such  discovery  or  relief  u 
is  thereby  sought  and  prayed  for  from  or  against  this  defendani." 

Wherefore  (continuing  and  concluding  as  in  Form  No.  13,  svpro,  p.  1787.) 

[Signature  of  Solicitor.] 

Add  affidavit  and  certiilcate  as  in  Form  No.  12,  atiprv^  p.  1787. 


FORM  NO.    18." 


ANOTHER  DEMURRER  SPECIFYING  SEVERAL  OROUNDa 


[Title  and  commencement,  see  Form  No.  13,  mprth  p.  1787.] 

(1.)     The  allegations  of  said  bill  are  too  uncertain,  vague  and  indefinite. 

(2.)  The  bill  does  not  set  out  with  sufficient  certainty  the  claim  of  compbin- 
ant  in  the  subject-matter  of  the  suit. 

(3.)  The  bill  does  not  sufficiently  set  out  title  of  complainant  in  the  sub- 
ject-matter of  suit. 

H-)  The  bill  does  not  set  out  with  sufficient  certainty  to  what  portion  of 
the  stream  mentioned,  or  bed  thereof,  complainant's  61aim  extends. 

(6.)  Complainant  does  not  allege  that  said  stream  or  portions  thereof,  from 
>vhich  phosphate  is  alleged  to  be  taken,  or  on  account  of  which  relief  or  discovery 
i»  sought,  is  within  tide-water. 

Wherefore  (continuing  and  concluding  as  in  Form  No.  13,  wpra,  p.  1787.) 

[Signature  of  Solicitor.] 

Add  affidavit  and  certificate  as  in  Form  No.  12,  supro,  p.  1787. 


17  Copied  from  State  v.  Black  River  P^  Co.,  27  Fla.  320, 
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FORM  NO.  !•.» 


PLEA  IN  ABATEMENT  ON  GROUND  OF  ANOTHER  SUIT  PENDING. 

In  the  Circuit  Court  of  the  United  States,  for  the  District  of  Nebraska. 

The  Rhode  Island  Hospital  Trust  Com- 
pany, a  corporation,  and  Roes  R. 
Mattis,  Trustee,  complainants, 

against 

William  J.  Hanna,  Nellie  M.  Hanna, 
Charles  Van  Duyn,  Lydia  A.  Van  Duyn, 
E.  W.  Van  Duyn,  full  Christian  name 
unknown.  The  Lincoln  Savings  Bank 
and  Safe  Deposit  Company,  a  corpora- 
tion, John  E.  Hill,  as  Receiver  of  the 
Lincoln  Savings  Bank  and  Safe  Deposit 
Company,  David  Bradley  &  Company, 
a  corporation.  The  State  Bank  of  Belvi- 
dere,  Nebraska,  a  corporation,  J.  W. 
Maple,  full  Christian  name  unknown. 
The  Thayer  County  Bank,  a  corpora- 
tion, Charles  E.  Baker,  J.  W.  Lamm, 
full  Christian  name  unknown,  A.  G. 
Collins,  full  Christian  name  unknown, 
Defendants. 


>-In  Chancery. 


Plea  in  abatement  of  the  Lincoln  Savings  Bank  and  Safe  Deposit  Company, 
a  corporation,  and  John  E.  Hill  as  receiver  thereof  to  the  bill  of  complaint  of 
the  Rhode  Island  Hospital  Trust  Company,  a  corporation,  and  Roes  R.  Mattis, 
trustee. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  United  States,  for  the 
District  of  Nebraska : 

1.  These  defendants  respectively,  by  protestation,  not  confessing  or  acknowl- 
edging all  or  any  of  the  matters  and  things  in  the  said  complainant's  bill  of 
complaint  mentioned  and  contained  to  be  true,  in  such  sort,  manner  and  form  as 
the  same  are  therein  set  forth  and  alleged,  for  plea  to  the  whole  of  said  bill,  and 
to  the  jurisdiction  of  this  court  and  for  the  matter  in  abatement  of  this  suit 
allege: 

2.  That  on  the  twenty-second  day  of  January,  1896,  John  E.  Hill  was  by  the 
District  Court  of  Lancaster  county,  Nebraska,  duly  and  legally  appointed  the 
receiver  of  the  Lincoln  Savings  Bank  and  Safe  Deposit  Company,  and  did  pro- 
eeed  to  qualify  and  has  been  ever  since  and  is  now  acting  as  such,  he  being  the 
defendant  John  E.  Hill,  as  receiver  of  the  Lincoln  Savings  Bank  and  Safe  Deposit 
Company. 

3.  That  on  April  20th,  1895,  the  defendant  Charles  R.  Van  Duyn  and  one  J. 
Z.  Briscoe,  being  indebted  to  the  Lincoln  Savings  Bank  and  Safe  Deposit  Company 


!•  Plea  by  a  second  mortgagee  and  its  receiver  to  a  bill  for  foreclosure,    Copied 
from  the  original  papers  in  the  case* 
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in  the  sum  of  two  thousand  eigbt  hundved  «3mI  seventy  dollars,  did  make,  execute 
and  deliver  to  the  said  Lincoln  Savings  Bank  and  Safe  Deposit  Company  their 
certain  promiaaory  note  in  words  and  Aguree  MXomimg^  to  wit:  <ietttiig  out 
note  verbatim). 

4.  That  on  the  31st  day  of  January,  1896,  the  defendant  Cterlea  fi.  V^m  Bvyn 
did  make,  execute  and  deliver  to  the  Lincoln  Savings  Bank  and  Safe  Deposit 
Ck)mpany  his  certain  promissory  note  for  the  Ann  of  tino  imidred  «a4  tfty 
dollars,  in  words  and  figures  following  <  setting  out  note  ^rwtetin^. 

6.  The  above  described  promissory  notes  were  given  for  an  isdihtedaMS  from 
the  said  parties  to  the  said  the  Lincoln  Savings  Bank  and  Safe  Deposit  Company, 
and  contracted  prior  to  the  seventh  day  of  May,  1894,  and  delendaat  says  tlMtt  on 
the  seventh  day  of  May,  1894,  [for]  the  purpose  of  securing  the  IndebtedHess  evi- 
denced by  the  above  described  promissory  note  the  d^endast  Charles  R.  Van 
Duyn,  who  was  then  seized  in  fee  of  the  premises  hereinafter  deseribed,  did, 
together  with  the  defendant  Lydia  A.  Van  Duyn,  his  wife,  BMlce,  ezMute  and 
deliver  to  the  said  the  Lincoln  Savings  Bank  and  Safe  Deposit  Com^ny  their 
certain  warranty  deed  in  words  and  figures  following,  to  wit:  (settiag  cNit  deed 
verbatim). 

6.  Said  deed  was  filed  for  recoid  in  the  office  of  the  eouaty  oterk  of  Thayer 
county,  Nebraska,  January  24th,  1896,  and  recorded  in  book  4  of  dseds  on  yage 
653. 

7.  Subsequently  the  said  the  Lincoln  Savings  Bank  and  Safe  I>epoait  Company 
did  take  up  and  pay  off  two  interest  coupons  secured  by  a  certain  mortgage  of  four 
thousand  dollars  on  said  premises;  said  interest  oonpona  wens  ttUcen  up  and  paid 
off  in  pursuance  of  the  agreement  between  the  aaid  Laneohi  Savings  Bank  and  S^fe 
Deposit  Company  and  the  defendants  Charles  R.  Van  Duyn  and  Lydia  A.  Van 
Duyn  to  the  effect  that  said  deed  shall  be  held  by  it  as  security  therefor,  and 
said  interest  eonpons  were  in  words  and  figures  following,  to  wits  (setting  out 
interest  coupons  verbatim). 

8.  No  part  of  the  indebtedneas  above  anntioned  has  yst  been  paid,  exoepting  the 
sum  of  one  hundred  and  fifty-one  dollars  and  seventy-five  cents,  which  was  paid 
on  tjw  sixth  day  of  May,  1896,  and  there  is  now  due  thereon  to  these  defendants 
the  sum  of  three  thousand  four  hundred  and  eighteen  dollars  and  eighty  oents 
with  interest  on  the  sum  of  three  tiiooaaBd  and  eighteen  dollars  and  eighty  oents 
at  the  rate  of  ten  per  cent,  per  annum  from  the  sixtii  day  of  May,  1896,  and 
interest  at  the  rate  of  ten  per  eent.  per  annum  on  the  sum  of  two  hundnd  and 
fifty  dollars  from  the  thirty-first  day  of  January,  1896,  and  interest  at  the  mte 
of  ten  per  oent.  per  annum  on  the  sum  of  one  hundred  and  twenty  doUaia  from  the 
first  day  of  April,  1896,  and  interest  at  the  rate  of  ten  "per  cent,  per  annum  on 
the  sum  of  thirty  dollars  from  the  first  day  of  April,  1896, 

9.  That  on  the  seventh  day  of  November,  1896,  this  defendant  John  12.  Hill,  as 
receiver  of  the  Lincoln  Savings  Bank  and  Safe  Deposit  Company,  oommeneed  an 
action  in  the  District  Court  of  Thayer  county,  Nebraska,  in  which  his  eodefend- 
anta  herein  were  defendants  and  in  which  action  he  sought  for  the  foreoloaure  of 
his  said  lien  upon  the  property  in  controversy  in  this  suit.  In  said  suit  the 
defendant  and  croas-complainant  herein,  Charles  E.  Baker,  was  a  defendant, 
summons  was  duly  issued  and  served  upon  the  resident  defendants  therein  long 
prior  to  the  commencement  of  this  suit  and  on  or  about  the  eighth  day  of  Novem- 
ber, 1896,  a  summons  was  issued  therein  directed  to  the  sheriff  of  Grage  county, 
Nebraska,  for  the  defendant  Charles  E.  Baker,  which  said  summons  was  not 
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served,  and  again  on  the  twenty-eighth  day  of  July,  1897,  an  alias  summons  was 
issued  therein  for  defendant  Charles  E.  Baker  which  was  served  on  the  twenty- 
ninth  day  of  July,  1897,  and  these  defendants  allege  that  said  foreclosure  pro- 
ceeding in  said  District  Court  of  Thayer  county,  Nebraska,  is  still  pending  and 
undetermined  in  said  court;  that  the  property  in  controversy  herein  is  in  otM- 
todia  legia  and  in  the  hands  of  said  District  Court,  and  at  the  commencement  of 
this  action  said  District  Court  of  Thayer  county,  Nebraska,  had  full  jurisdiction 
of  said  action  and  of  the  rights  of  these  answering  defendants  and  of  the  said 
Charles  £.  Baker  in  and  to  the  property  in  controversy  in  this  suit,  and  had 
charge,  custody  and  control  of  said  property  and  jurisdiction  thereof;  that  the 
issues  tendered  in  the  petition  of  the  plaintiff  in  that  court  with  respect  to  the 
interests  of  the  said  Charles  E.  Baker  are  contradictory  to  the  interests  of  the 
said  Baker  as  tendered  in  his  cross  bill  in  this  court.  And  these  defendants 
further  allege  that  if  the  relief  prayed  for  in  that  petition  be  granted  to  the 
plaintiff  thereon  and  the  relief  prayed  for  in  the  bill  of  the  complainants  herein 
and  crosa  bill  of  the  defendant  Charles  E.  Baker  herein  should  all  be  granted, 
there  would  then  be  a  conflict  in  the  relief  so  granted  in  this  court  with  the 
relief  granted  in  the  District  Court  of  Thayer  county,  Nebraska,  and  a  conflict 
of  jurisdiction,  all  of  which  is  made  more  definite  by  the  production  of  a  certi- 
fied copy  of  the  petition,  summons  and  the  service  thereon  in  said  cause,  pending 
in  the  District  Court  of  Thayer  county,  Nebraska,  which  are  tendered  in  court 
upon  the  hearing  of  this  plea. 

All  of  which  matters  and  things  these  defendants  doth  aver  to  be  true  and 
plead  the  said  facts  to  the  said  complainants*  bill,  and  pray  the  judgment  of  this 
honorable  court  whether  they  ought  to  be  required  to  make  any  other  or  further 
answer  to  the  said  bill,  and  most  wrongfully  sustained,  or  that  this  action  may 
be  held  in  abeyance  until  after  the  termination  of  the  jurisdiction  of  the  Die* 
trict  Court  of  Thayer  county,  Nebraska,  in,  over  and  to  the  property  in  contro- 
versy in  this  suit. 

JOHN  E.  HILL,  Receiver 
of  the  Lincoln  Savings  Bank  and  Safe  Deposit  Company. 
By  A.  S.  TIBBET^  and  L.  C.  BURR,  their   [Counsel]. 


The  State  of  Nebraska, 
Lancaster  County. 


l  as. 


John  E.  Hill,  as  receiver  of  the  Lincoln  Savings  Bank  and  Safe  Deposit  Com- 
pany, a  corporation,  makes  solemn  oath  and  says  that  he  is  one  of  the  defendants ; 
that  the  foregoing  plea  is  not  interposed  for  delay  and  that  the  same  is  true  in 
point  of  fact,  i^ 

JOHN  E.  HILL,  Receiver. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  thirty-first  day  of 

July,  A.  D.  1897. 

W.  E.  BAKERLY,  JR.,  Notary  Public. 

A.  S.  Tibbets,  and  L.  C.  Burr,  attorneys  for  the  answering  defendants  the 
Lincoln  Savings  Bank  and  Safe  Deposit  Company  and  John  E.  Hill,  as  receiver 

19  Necessity  of  afildavit  to  plea,  see  Equity  Rule  31,  9upra,  p.  1074, 
Sq.  Prac  Vol.  III.— 113, 
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of  the  Lincoln  Saving.!  Bank  and  Safe  Deposit  Compaiiy,  do  hereby  certify  that 
in  my  opinion  the  foregoing  plea  is  well  founded  in  point  of  law.  <o 

A.  S.  TIBBETS,  and  L.  G.  BURR  [Counsel  for  receiver]. 

FORM  NO.   20.» 

PLEA  TO  BitL  TO  CARRY  DECREE  INTO  EXECUTION. 

[Title  of  eouft  and  eatlfte,  see  Form  No.  19,  supm,  p.  1791.] 

Th«  plea  of  Richard  Rbe,  defendant,  to  the  bill  of  complaint  tyi  John  Doe. 
coihplainant.  This  defendtnt  (or  these  defendants  respectively)  by  protestation 
riot  confesiiing  or  acknowledging  all  or  any  of  the  matters  and  things  in  the 
sAid  c6niplainant's  bill  of  complaint  nientioned  and  contained  to  be  trUe,  ftt  such 
iott,  ihanner  and  form  as  th^  satae  are  therein  set  forth  and  all^^,  for  (dea  td 
the  t^hole  of  the  said  bill  (or  to  so  much  and  such  part  of  said  bill  as  ptkyn, 
ilfttihg  (mt  prayer,  or  seeks  a  discovery  ffobi  this  defendant  whethet,  setting  oUt 
thl»  ttiatter  as  in  the  prayer),  says  that  he  Is  advised  that  the  complainant  by  his 
bill  claims  to  be  entitled  to  divers  lands  in  dis  said  bill  mentioned,  for  the  t^ttti 
of  hifi  life,  by  virtue  of  the  last  will  and  testament  of  John  Doe,  in  the  said  bill 
mentioned,  to  bear  date  the  tenth  day  of  June,  1844,  and  prays  that  he  may  have 
the  benefit  of  a  certain  decree  of  this  honorable  court,  made  in  A  eaUse  wherein  the 
said  John  Doe  was  complainant  and  this  defendant  was  defendant,  and  that  such 
decree  may  be  carried  into  execution ;  to  which  bill  this  defendant  doth  plead,  and 
for  plea  saith,  that  the  will  of  the  said  John  Doe,  in  the  complainant'^  bill 
mentioned,  was  not  duly  executed  and  attested  so  as  to  pass  real  estates,  and  there- 
fore the  lands  therein,  and  in  the  said  complainant's  said  bill  mentioned,  descended 
to  John  Smith,  of  (stating  place),  as  the  heir-at-law  of  the  said  John  Doe;  where- 
fdre  this  defendant  is  advised  that  the  complainant  is  not  entitled  to  have  the 
benefit  df  the  decree,  otto  have  the  same  carried  into  execution;  and  this  defend- 
ant demands  the  judgment  of  this  honorable  court,  whether  he  shAll  be  cotap^lled 
to  make  any  further  or  other  answer  to  the  said  bill,  or  any  of  the  matters  and 
things  therein  contained,  and  (irays  to  be  hence  dismissed,  with  his  reasonable 
cdltA  in  this  behAlf  sustained. 

JEREMIAH  MASON,  Solicitor  for  Defendant. 
ANDREW  JACKSON,  of  Counsel. 

[Add  affidavit  and  certificate  as  in  Form  No.  19,  tupra,  p.  1791.] 

FORM  NO.   11.** 

DISCLAIMER. 

[Title  of  court  and  cause,  see  Form  No.  19,  9upra,  p.  1791.] 

The  several  answer  and  disclaimer  of  Richard  Roe,  one  of  the  defendants,  to 

the  bill  of  complaint  of  John  tk>e  and  Samuel  Shoft,  complainants. 

This  defendant,  saving  and  reserving  to  himself  now  and  at  all  (ifiies  iiefeafiMP, 
all  manner  of  advantage  and  benefit  of  exception  that  may  be  had  and  taken  to 

to  Necessity  of  certificate  of  counsel,  see  Equity  Rule  Si,  kupra,  p.  16t4. 
«i  From  3  Barb.  Ch.  Pr.,  2d  ed.,  p.  237,  No.  316.     Bill  to  carry  decree  into 
execution,  see  Form  No.  7,  aupra,  p.  1784, 
tt  From  2  Harr.  Ch.  Pr.  401. 
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the  many  untruths,  uncertainties,  insufficiencies  and  imperfections  in  the  said 
complainants'  said  bill  of  complaint  contained  for  a  full  and  perfect  answer 
thereunto,  or  to  such  part  thereof  as  it  materially  concerns  this  defendant  to  make 
answer  unto,  he  answereth  and  saith.  That  he  believes  that  Leonard  A.  Ford  did 

die  seized  of  such  estates  in  and  as  in 

the  said  complainants'  said  bill  are  mentioned;  and  this  defendant  does  belieye 
that  the  said  Leonard  A.  Ford  did  make  such  last  will  and  testament  in  writing 

and  did  thereby  create  such  trusts  out  of  the  said estates,  and 

appointed  this  defendant  trustee  thereof,  in  such  manner  and  to  such  purport  and 
effect  as  in  the  said  complainant's  said  bill  for  that  purpose  set  forth;  and  this 
defendant  does  believe  that  the  said  testator  made  Charles  Mainjoy,  gent.,  execu- 
tor of  his  said  will ;  and  this  defendant  does  believe  that  the  said  Leonard  A.  Ford, 
soon  after  making  his  said  will*  departed  this  life,  that  is  to  say,  on  or  about  tha 
tenth  day  of  May  in  the  year  1812,  without  revoking  or  altering  his  said  will, 
seized  of  such  estates  in and as  in  the  said  complain- 
ant's said  bill  are  set  forth:  And  this  defendant  further  saith,  that  he  was 
advised  that  the  said  trust  would  be  attended  with  some  difficulty,  besides  expense 
and  loss  of  time  to  this  defendant;  therefore  this  defendant  absolutely  refused  to 
intermeddle  therewith,  or  any  way  concern  himself  therein:  And  this  defendant 
denies  that  he,  or  any  for  him,  ever  entered  on  the  said  trust  estate,  or  ever 
received  any  of  the  rents  and  profits  thereof;  but  this  defendant  hath  been 
informed  and  believes  the  same  were  received  by  Thomas  Hart,  of  the  city  of 
Leeds,  in  the  county  of  York,  gent.,  who  was  employed  by  the  said  testator  Leonard 

A.  Ford  in  his  life-time  to  receive  the  rents  and  profits  of  the  said estate 

for  the  said  Leonard  A.  Ford,  and  this  defendant  doth  believe  that  the  said  Thomas 
Hart  hath  received  the  said  rents  and  profits  of  the  said  trust-estate  ever  since 
the  death  of  the  said  testator  Leonard  A.  Ford,  and  still  doth  continue  to  receive 
the  same:  And  this  defendant  positively  denies  that  the  said  Thomas  Hart  had 
any  power,  authority  or  direction  from  this  defendant  to  receive  all  or  any  part 
of  the  rents  and  profits  of  the  said  trust-estate,  or  that  he  ever  accounted  with 
this  defendant  for  the  same:  And  this  defendant  is  very  desirous  and  ready  to 
be  discharged  from  his  said  trust,  and  to  do  any  act  for  that  purpose  as  this  honor- 
able court  shall  direct,  this  defendant  being  indemnified  in  so  doing,  and  having 
his  costs.    And  this  defendant  further  saith,  that  as  to  so  much  of  the  said  bill 

as  seeks  a  discovery  of  this  defendant's  title  to  the  lands  in  this 

defendant  saith,  that  he  doth  not  know  that  he  this  defendant  to  his  knowledge 
or  belief  ever  had,  nor  did  he  claim  or  pretend  to  have,  nor  doth  he  now  claim  or 

pretend  to  have,  any  right,  title  or  interest  of,  in  or  to  the  said  estate  in 

in  the  said  complainants'  bill  set  forth,  or  any  part  thereof;  and  this  defendant 
doth  disclaim  all  right,  title  and  interest  to  the  estate  in in  the  com- 
plainants' said  bill  mentioned  and  every  part  thereof.  And  this  defendant  doth 
deny  all  manner  of  unlawful  combination  and  confederacy  unjustly  charged  against 
him  in  and  by  the  said  complainants'  said  bill  of  complaint ;SS  without  that,  that 
any  other  matter  or  thing  in  the  said  complainants'  said  bill  of  complaint  con- 
tained, material  or  necessary  for  this  defendant  to  make  answer  unto,  and  not 
herein  or  hereby  well  and  sufficiently  answered  unto,  confessed  or  avoided,  tra- 
ss If  the  complainant's  bill  does  not  contain  the  common  confederacy  clause 
(see  Eauity  Rule  21,  ante,  p.  1670)  the  denial  thereof  in  the  disclaimer  snoald  of 
course  be  omitted. 
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versed  or  denied,  is  true:  All  which  mattera  and  things  this  defendant  is  ready 
to  aver,  maintain  and  prove,  as  this  honorable  court  shall  award;  and  humbly 
prays  to  be  hence  dismissed  with  his  reasonable  costs  and  charges  in  this  behalf 
most  wrongfully  sustained. 

[Signature  of  counsel  and  of  the  defendant.]  84 


FORM  NO.     11." 

ANSWER  DENYING  INFRINGEMENT  OF  COPYRIGHT. 

United  SUtes  Circuit  Court,  Northern  District  of  New  York. 

West  Publishing  Company 
vs. 
Lawyers'  Co-operative  Publishing  Company 

The  defendant,  for  answer  to  the  bill  of  complaint  exhibited  herein,  says:  It 
admits  that  the  plaintiff  is  a  corporation  organized  under  the  laws  of  the  state 
of  Minnesota,  and  having  its  principal  office  and  place  of  business  at  the  city  of 
St.  Paul  in  said  state,  and  that  the  plaintiff  has  carried  on  and  still  carries  on  its 
business  at  the  city  of  St.  Paul,  aforesaid;  and  that  the  defendant  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of  New  York  for  the  purposes  alleged 
in  said  bill  of  complaint,  and  has  carried  on  and  still  carries  on  its  business  at 
the  city  of  Rochester  in  said  state;  and  that  the  business  so  carried  on  by  the 
said  defendant  and  the  said  plaintiff  is  correctly  stated  in  said  bill  of  complaint 

Said  defendant,  further  answering,  admits  that  the  plaintiff  has  published 
the  various  books  or  works  alleged  to  have  been  published  by  it  in  said  bill  of 
complaint,  and  that  the  same  were  printed  from  plates  made  from  type  set  within 
the  limits  of  the  United  States,  but  whether  said  plaintiff  has  taken  the  various 
steps  to  secure  a  copyright  upon  or  for  said  works,  or  whether  said  defendant  has 
acquired  a  copyright  therein,  or  in  any  of  the  same,  as  stated  in  said  bill  of  com- 
plaint, this  defendant  has  no  knowledge  or  information  sufficient  to  form  a  belief, 
and,  therefore,  leaves  the  plaintiff  to  its  proof. 

Said  defendant  admits  that  each  and  all  of  said  permanent  or  complete  volumes 
of  reports,  as  well  as  each  and  all  of  said  advance  numbers  or  books  embo^ed  in 
said  volumes,  were  prepared,  arranged  and  reported  under  the  direction  of  the 
plaintiff,  and  that  each  and  all  of  said  advance  numbers,  volumes,  or  books  con- 
tained matter  original  with  the  plaintiff,  but  whether  the  amount  of  the 
original  matter  contained  in  said  volumes,  advance  numbers  or  books  is  large  or 
otherwise,  or  whether  the  same  is  a  private  property  of  the  plaintiff  as  author  or 
proprietor,  and  whether  the  plaintiff  has  obtained  copyrights  thereon,  as  alleged 
in  said  bill  of  complaint,  this  defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief. 

S4  A  disclaimer  should  be  signed  by  counsel  and  by  the  defendant. 

«6  Copied  from  the  record  in  West  Pub.  Co.  r.  Lawyers*  Co-operative  Pub.  Co. 
79  Fed.  Rep.  756.  For  other  pleadincr^  and  proceedmgs  in  the  same  case  see 
Form  No.  2,  supra,  p.  1766,  and  Forpi  No.  23,  infra,  p.  1799. 
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Said  defendant  further  says  that  it  has  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  way  in  which  said  reports,  numbers,  or  books 
were  prepared  and  reported,  or  at  what  labor  and  expense,  and,  therefore,  leaves 
the  plaintiff  to  its  proof.  The  said  defendant  admits  that  the  syllabi  and  head- 
notes,  and  preliminary  statements  of  facts,  except  where  prepared  by  the  court, 
were  original  with  said  plaintiff,  and  were  made,  edited  and  published  as  stated  in 
said  bill  of  complaint,  and  that  the  syllabi  or  head-notes  of  cases  reported  in  each 
permanent  or  completed  volume  were  by  the  plaintiff  alphabetically  arranged,  and 
reprinted  as  an  index  at  the  end  of  such  volume,  as  is  alleged  in  said  bill  of 
complaint. 

Said  defendant  further  admits  that  the  American  Digest  Monthly  of  said  plain- 
tiff, and  the  Annual  Digest  of  said  plaintiff  for  the  year  1892,  were  principally 
compiled  from  and  composed  of  the  syllabi  or  head-notes  of  the  cases  originally 
prepared  for  and  published  in  the  advance  niunbers  of  its  permanent  edition  of 
its  reporters,  and  which  were  from  time  to  time  reprinted  in  the  advance  numbers 
or  monthly  parts  of  its  digest;  but  whether  the  said  syllabi  or  head-notes,  made, 
edited  or  prepared  by  the  plaintiff  for  its  system  of  reports  and  advance  num- 
bers, were  made,  edited  and  prepared  with  special  reference  for  use  as  digest 
paragraphs  in  the  index  digests  to  each  complete  volume  of  reports  and  in  the 
monthly  or  advance  digest  sheets  or  pamphlets,  and  also  in  the  American  Annual 
Digest,  or  permanent  digest  for  each  year,  this  defendant  has  no  knowledge  or 
information  sufficient  to  form  a  belief. 

Said  defendant  admits  that  the  said  American  Annual  Digest,  and  said  advance 
numbers  of  said  Monthly  Digest,  became  and  were  convenient  and  were  of  value  to 
all  persons  desiring  to  use  the  same,  but  whether  of  great  value  or  what  value, 
this  defendant  has  no  know^ledge  or  information  sufficient  to  form  a  belief. 

The  defendant  admits  that  the  plaintiff  has  from  time  to  time  printed  and  sold 
a  large  number  of  said  volumes  and  of  said  advance  numbers,  and  of  its  American 
Annual  Digest  and  of  its  monthly  advance  numbers  or  books,  but  whether  to  the 
amount  of  several  thousands  of  each  of  said  volumes,  or  to  what  amount,  this 
defendant  has  no  knowledge  or  information  sufficient  to  form  a  belief. 

It  admits  that  the  plaintiff  has  caused  to  be  printed  and  inserted  in  its  copies  or 
volumes,  and  in  the  permanent  and  completed  books  or  editions,  and  in  each 
advance  number  or  book,  and  in  each  of  the  complete  and  permanent  volimies  or 
books,  notice  that  the  same  were  copyrighted,  as  required  by  law,  as  alleged  in  said 
bill  of  complaint.  Whether  the  plaintiff  has  ever  sold  or  transferred  any  of  said 
copyrights  this  defendant  has  no  knowledge  or  information  sufficient  to  form  a 
belief. 

It  admits  that  the  plaintiff  has  never  authorized  this  defendant  to  publish  any 
of  said  volumes  of  reports,  or  the  syllabi  or  head-notes  thereof,  or  extracts,  excerpts 
or  abridgments  thereof,  except  such  right  as  was  conferred  upon  the  defendant 
and  upon  the  public  at  large  to  make  use  of  such  publication,  by  reason  of  the 
publication  thereof.  The  defendant  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  plaintiff  is  the  exclusive  owner  and  proprietor  of 
all  the  said  copyrights,  or  whether  it  has  the  sole  and  exclusive  right  in  each  and 
all  of  the  syllabi,  head-notes  and  preliminary  statements  of  facts  contained  in  said 
volumes,  in  advance  munbers  or  books,  and  reprinted  in  said  Annual  or  Monthly 
Digests,  as  aforesaid;  or  whether  it  has  the  exclusive  right  to  the  head-notos, 
head-lines  or  catch-words,  preliminarv  statements  of  facts,  abstracts  of  arguments 
of  counsel,  arrangements  and  division  of  the  cases  into  volumes,  notes  of  author!- 
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tite  added  to  any  of  the  caeet  reported,  indieei  or  index  digetta  in  and  for  each 
complete  volume  of  reporte,  and  of  all  matter*  excepting  the  opinions  and  decieiona 
of  said  courts*  or  any  of  the  matters  in  said  bill  of  complaint  stated. 

The  defendant  denies  that  the  value  of  said  advance  numbers,  books,  annual 
digeste  and  monthly  digeste,  mentioned  in  the  said  bill  of  complaint,  is  $300,000, 
or  any  like  sum*  or  that  the  loss  or  damage  to  the  plaintiff  by  the  violation  of 
any  of  ite  righte  mentioned  or  alleged  in  said  bill  of  complaint  is  of  that  or  any 
similar  amount)  but  as  to  what  is  the  value  of  said  books,  advance  numbers  and 
digeste,  this  defendant  has  no  knowledge  or  information  sufficient  to  form  a  belief, 
and  it  denies  that  the  plaintiff  has  sustained  any  loss  or  damage  by  reason  of 
violation  of  any  of  ite  righte  alleged  in  said  bill  of  complaint. 

This  defendant  admite  that  in  ite  business  of  publishing  and  selling  law-books, 
reporte  and  digeste,  it  does  and  has  for  several  years  past  published  and  sold 
annually  a  volume  known  and  called  the  General  Digest,  of  which  it  publishes  and 
issues  advance  sheete  semi-monthly,  and  that  said  digest  and  advance  sheete  or 
numbers  are  published  and  sold  in  competition  with  the  advance  numbers  Or  books 
of  the  plaintiff,  including  ite  annual  or  monthly  digest. 

Said  defendant,  further  answering  said  bill  of  complainti  says,  that  it  denies 
each  and  every  allegation  in  said  bill  of  complaint  charging  this  defendant  with 
using  or  intending  to  use  the  syllabi  or  head-notes  of  the  plaintiff,  or  any  of  them, 
or  reprinting,  publishing  or  selling  in  large  numbers,  or  any  numbers,  in  advance 
numbers  of  ite  General  Digest,  or  otherwise,  stetemente  of  facte,  syllabi  or  head- 
notes,  taken,  copied,  or  pirated  from  the  volumes  of  reporte  of  the  plaintiff,  or 
from  the  advance  numbers  or  books  thereof,  or  from  ite  annual  or  monthly 
digest,  or  that  it  has  used  ox  employed,  principally  or  at  all,  in  preparing  ite 
General  Digest  for  1802,  the  head-notes  or  pointe  issued  and  published  by  the 
plaintiff,  or  that  said  head-notes  or  pointe  issued  and  published  by  the  defendant 
are  largely,  or  at  all,  copies  of  and  piracies  upon  the  head-notes  or  pointe  of  the 
plaintiff,  made,  prepared  and  edited  by  it,  and  published  in  ite  volumte,  advance 
numbers  or  books,  as  charged  in  said  bill  of  complaint. 

The  said  defendant  denies  that,  in  preparing  ite  General  Digest  for  publication, 
and  the  advance  numbers  thereof,  it  has  substentially,  or  at  all,  copied  the  head- 
notes  and  syllabi  previously  prepared  and  published  by  the  plaintiff,  or  that  it 
has  resorted  to  any  of  the  devices  in  reference  thereto  charged  in  said  bill  of 
complaint*  or  that  it  has  availed  iteelf  of  the  original  work,  method  and  ideas 
of  the  plaintiff,  in  making  and  preparing  ite  head-notes,  or  in  digesting  cases,  as 
charged  in  said  bill  of  complaint;  and  it  denies  that  any  of  ite  publications  are 
pirated  from,  either  wholly  or  in  part,  the  publications  of  the  said  plaintiff. 

The  defendant  denies  that  ite  General  Digest  for  1802,  or  the  advance  numbers 
thereof,  are  infringemente  of  or  piracies  upon  the  copyrighte,  if  any,  of  tha 
plaintiff. 

The  defendant  admite  that  ite  publications  were  made  and  intended  to  take  the 
place  of,  and,  as  far  as  possible  in  legitimate  business  competition,  supersede  the 
books  and  advance  numbers  of  the  plaintiff;  but  it  denies  that  it  has  resorted  to 
any  of  the  arte  or  devices  to  secure  the  object  inconsistent  with  legitimate  busi- 
ness competition,  and  it  denies,  upon  information  and  belief,  that  it  has  been  and 
i»  selling  large  numbers  of  ite  advance  sheete  or  numbers  of  ite  digeste  to  persons 
who  would  otherwise  have  bought  the  volumes  and  advance  numbers  of  the  plain- 
tiff, or  ite  annual  or  monthly  digest  for  1802;  and  it  denies  that  tha  plaintiff 
has  sustained  loss  and  damage  by  any  act  of  this  defendant;  and  it  daaiss  that 
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it  has  or  will  sell  large,  or  any,  numbers  of  ite  General  Digest  for  1802  to  persons 
who  would  otherwise  buy  the  Annual  Digest  of  the  plaintiff,  to  its  loss  or  damage, 
which  sales  were  procured)  or  nill  be  procured,  by  mMiui  of  any  of  the  wrongful 
or  illegal  arts  or  devices  charged  in  said  bill  of  complaint;  and  it  denies  that  it 
has  dp|i«  MJ  act  pmirury  to  equity  and  gpood  conecieiioe,  and  which  tends  to  the 
wrong  and  injury  of  the  plaintiff. 

The  defendant  denies  each  and  every  allegatiDB  in  said  bi}l  of  oomplaint  not 
hereinbefore  specifically  answered  unto,  and  prays  tiiat  it  may  be  hence  dismissed, 
with  costs. 

LAWYERS'  CX)-OPSRATiyc:  PUBLieHDJO  CO., 

By  JJMm  £.  BRIGOfi. 
COGSWELL,   BENTLEY   &   COGSWELL,^ 

Defendant's  ^olicitpre. 
WILLLIM  F.  pOGHIfWSLL, 

Of  CooiMieL 


FORM  NO.   28.** 

BEPLICATIOV. 
Oircnit  Court  of  the  United  States,  Northern  District  of  New  York. 


The  West  Publishing  Company,  complain- 
ant, 
vs.  Lin  Equity. 

The  Lawyers'  Co-operative  Publishing  Com- 
pany, defendant. 


I 


The  replication  of  the  West  Publishing  Company,  complainant,  to  the  answer 
of  the  Lawyers'  Co-operative  PuUishing  Company,  defendant. 

This  replicant  saving  and  reserving  unto  itself  now  and  at  all  times  hereafter 
all  ^uul  all  mawaer  of  beneftt  and  adventa^e  of  exception  whieh  may  be  had 
or  taken  to  the  manifold  insufficiencies  of  the  said  answer,  for  replication  there- 
imto  says  that  it  will  aver,  maintain  and  prove  its  said  bill  of  oomplaint  to  be 
true,  certain  and  sufficient  in  law  to  be  answered  unto,  and  that  the  said  answer 
of  the  said  defendant  is  uncertain,  untrue  and  insufficient  to  be  replied  unto  by 
this  replicant.  Without  this  that  any  other  matter  or  things  whatsoever  in  the 
eaid  answer  contained,  material  or  effectual  in  the  law  to  be  replied  unto,  and 
not  herein  and  hereby  well  and  sufficiently  replied  unto,  confessed  or  avoided, 
traversed  or  denied  is  true.  All  which  matters  and  things  this  replicant  is  and 
will  be  ready  to  aver,  maintain  and  prove  as  this  honorable  court  shall  direct, 
and  humbly  prays  as  in  and  by  its  bill  it  has  already  prayed. 

PIERRE  E.  DU  BOIS, 
Solicitor  for  Complainant. 

8«  Copied  from  the  record  in  West  Pub.  Co.  v.  Lawyers'  Co-operative  Pub.  Co. 
79  Fed.  Rep.  756.  For  other  {headings  in  the  same  c»ee  see  Forms  Not.  2,  22, 
auftra,  pp.  1766,  1796. 
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FORM  NO.   94.« 

ORDER  SUSTAINING  DEBIURRER. 
In  the  Cireuit  Court  of  the  United  States  for  tiie  District  of  NebraaloL 


Rhode  Island  Hospital  Trust  Company,  et 

al.,  oomplainants, 

against 

William  J.  Hanna  and  Nellie  M.  Hanna  et 

al.,  defendants  and  respondents. 


^Order. 


This  cause  came  on  for  hearing  at  the  present  term  upon  the  demurrer  of  the 
defendant  WilUam  J.  Hanna  and  the  demurrer  of  the  defendant  NeUie  M.  Hanna 
to  the  bill  of  complaint  herein,  the  same  being  argued  and  submitted  by  counsel ; 
upon  consideration  whereof,  it  appearing  to  the  court  that  said  bill  of  complaint 
states  no  cause  of  action  against  either  of  said  defendants,  the  court  doth  sustain 
said  demurrers. 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  prayer  of  the 
demurrers  of  the  said  defendants  be  granted;  that  the  defendant  William  J. 
Hanna  be  hence  dismissed  without  a  day  and  recover  his  cosU,  taxed  at  (staUng 
amount),  and  that  the  defendant  Nellie  M.  Hanna  be  hence  dismissed  without  a 
day  and  recover  her  costs,  taxed  at  (stating  amount). 

W.  H.  MUNGER,  Judge. 
Omaha,  Nebraska,  April  9,  1898. 


FORM  NO.   96." 

ORDER  SUSTAINING  DEMURRER  AND  DISMISSING  BILL. 

In  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Texas. 
Minnie  M.  Appleton  et  al.,  complainants,    1 

against  }^Decree. 

James  H.  Smelser  et  al.,  defendants.        j 

This  cause  coming  on  to  be  heard  upon  the  defendants'  demurrer  to  plaintiffs* 
bill,  and  after  hearing  arguments  of  counsel  and  duly  considering  said  demurrer, 
the  court  is  of  the  opinion  that  the  demurrer  should  be  sustained.  It  is  therefore 
ordered,  adjudged  and  decreed  by  the  court  that  the  defendants'  demurrer  to  plain- 
tiffs' bill  be  in  all  things  sustained,  that  plaintiffs'  bill  filed  in  this  cause  be  dis- 
missed, that  the  defendants  recover  their  costs,  and  that  the  plaintiffs  be  adjudged 
to  pay  all  costs  incurred  in  this  cause,  for  which  let  this  execution  issue. 

DAVID  E.  BRYANT,  Judge. 

27  Copied  from  the  original  papers  in  the  case. 

IS  Copied  from  Appleton  v.  Smelser,  60  Fed.  Rep.  138. 
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FORM  NO.  2«.* 

ORDER  OVERRULING  DEMURRER. 

[Title  of  court  and  cause,  see  Form  No.  24,  supra,  p.  1800.] 
The  demurrer  of  the  said  defendants  to  the  bill  of  complaint  of  said  complain- 
ant haying  been  brought  on  for  argument  before  said  court,  and  after  hearing 
Messrs.  O.  T.  Tuthill  and  Howard  &  Ross,  solicitors  for  complainant,  in  opposi- 
tion thereto,  and  Messrs.  Edwards  &  Stewart,  solicitors  for  defendants,  and 
Messrs.  Osbom  &  Mills,  of  counsel  for  defendants,  in  support  of  said  demurrer, 
and  after  due  consideration  of  the  same,  it  is  ordered  by  the  court  that  the  same 
be  and  is  hereby  overruled,  with  costs  to  be  taxed. 
[Ordered  this  the  17th  day  of  January,  1909. 

(Signed)    Judge.] 


FORM  NO.    27.» 

RESTRAINING  ORDER   ENJOINING   LABORERS   AND   LABOR   ORGANI- 
ZATIONS. 


James  Sloan,  Jr.,  complainant, 

vs. 
Eugene  V.  Debs  et  al.,  defendants 


.} 


On  this,  the  4th  day  of  August,  1897,  the  complainant  in  this  action,  by  A.  B. 
Fleming,  his  counsel,  presented  to  the  undersigned,  one  of  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  District  of  West  Virginia,  his  bill  of  complaint 
alleging,  among  other  things,  that  the  defendant,  in  conjunction  with  other 
defendants  in  the  bill  named,  were  conspiring  together  to  interfere  with  the  operat- 
ing and  conducting  of  the  coal  mines  operated  by  the  Monongah  Coal  and  Coke 
Company,  and  by  such  interference  preventing  the  employees  of  the  Monongah 
Coal  and  Coke  Company  from  mining  and  producing  coal  in  and  from  the  said 
mines;  and  thi^  unless  the  court  granted  an  immediate  restraining  order  prevent- 
ing them  from  interfering  with  the  employees  of  the  owners  of  said  mines,  there 
was  great  danger  of  irremediable  injury,  damage,  and  loss  to  the  owners  of  said 
mines. 

Upon  consideration  whereof  the  bill  is  ordered  to  be  filed  and  process  issued 
thereon,  and  a  temporary  restraining  order  is  allowed,  restraining  and  inhibiting 
the  defendants  and  all  others  associated  or  connected  with  them  from  in  any  wise 
interfering  with  the  management,  operation,  or  conducting  of  said  mines  by  their 
owners  or  those  operating  them,  either  by  menaces,  threats,  or  any  character  of 
intimidation  used  to  prevent  the  employees  of  said  mines  from  going  to  or  from 
said  mines,  or  from  engaging  in  the  business  of  mining  in  said  mines. 

t»  Copied  from  Shaw  v,  Cliase,  77  Mich.  438. 

(•This  was  the  decree  of  Judge  Jackson  in  the  case  of  Sloan  v.  Debs  (the 
Monongah  Coal  and  Coke  Companv  case)  in  the  United  States  Circuit  Court 
for  the  District  of  West  Virginia,  in  1897. 
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And  the  defendants  are  further  restrained  from  entering  upon  the  property  of 
the  owners  of  the  said  Monongah  Goal  and  Coke  Company  for  the  purpose  of 
interfering  with  the  emplogrees  of  said  eompaay,  dthar  hiy  intimidation  or  the  hold- 
ing of  either  public  or  private  assemblages  upon  said  property,  or  in  any  wise 
molesting,  interfering  With  or  intimidating  tha  amplojaes  of  the  said  Monongah 
Coal  and  Coke  Company  so  as  to  induoe  them  to  abandon  their  woric  in  said  mines. 

And  the  defendanta  are  further  restrained  from  ■■sswibling  in  the  patha,  ap- 
proaches, and  roads  upon  said  property  leading  to  and  from  th^r  homes 
and  residenees  to  the  mines,  along  whidi  the  employaes  of  the  Mmiongah  Coal  and 
Coke  Company  are  oompelled  to  travel  to  get  to  them,  or  in  any  way  interfering 
with  the  employees  of  s^id  company  in  passing  to  and  froni  their  work,  either 
by  threats,  menaces,  or  intimidation;  and  the  defendants  are  fnrthar  vestrained 
from  entering  the  said  mines  and  interfering  with  iha  smplofaes  in  tlMlr  mining 
operations  within  said  mines,  or  assembling  upoii  aaid  property  at  or  near  the 
entrance  of  said  mines. 

The  purpose  and  object  of  this  restraining  order  is  to  prevent  all  unlawful 
combinations  and  conspiracies  and  to  restrain  all  the  defendants  engaged  in  the 
promotion  of  such  unlawful  combinations  and  aonspiracies  from  entering  upon 
the  property  of  the  Monongah  Coal  and  Coke  Company  described  in  this  order, 
and  fi9m  in  Any  wise  interfering  with  the  employees  of  said  oompany  in  their  min- 
ing operation,  either  within  the  mines  or  in  pnssing  from  their  homes  to  the  mines 
and  upon  their  return  to  their  homes,  and  from  unlawfully  inciting  persons  who 
are  engaged  in  working  the  mines  from  ceasing  to  work  in  the  mines,  or  in  any 
wise  advising  such  acts  as  may  result  in  violations  and  destruction  of  the  rights 
of  the  plaintiff  in  this  property. 

The  motion  for  a  permanent  injunction  is  set  down  for  hearing  at  the  United 
States  Court  room  at  Wheeling  on  the  20th  day  of  September,  1897. 

This  injunction  is  not  to  take  effect  until  the  plaintiff,  or  some  responsible 
person  for  him,  shall  enter  into  bond  in  the  sum  of  $5,000,  conditioned  to  pay 
all  suoh  costs  and  damages  that  will  acerua  to  the  defendants  by  reason  of  the 
plaintiff  auing  out  thie  lnjunction« 

[Signature.] 


FORM  NO.  99." 

AFFIDAVIT  FOR  PRELIMINARY  INJUNCTION  IN  COPTBIOHT  CASE. 

United  States  of  America,  District  of  Massachusetts. 

On  this  sixth  day  of  February,  A.  D.  1896,  before  me  personally  appeared 
David  M.  Ladd,  who,  being  by  me  duly  sworn,  deposes  and  says  that  he  is  one 
of  the  complainants  in  the  above  entitled  action;  that  he  has  during  the  past 
seven  years  had  personal  supervision  and  direction  of  the  compiling,  preparation, 
revision  and  transcribing  of  the  manuscript  copy  of  each  of  the  several  editions  of 
the  "United  Mercantile  Agency  Credit  Ratings  for  the  Marble,  Granite  and  Stone 
Trade;"  that  during  that  period  hiH  firm  has  continually  had  as  subscribers,  with 

SI  Copied  from  Ladd  v,  Oxnard,  75  Fed.  Rep.  706. 


FORMS.  1803 

one  or  two  exceptions,  all  the  leading  manufacturers,  quarriers,  and  wholesalers 
of  marble  and  granite  as  used  for  both  monumental  and  building  purposes ;  that 
his  firm  and  its  representatives  and  agents  have  repeatedly  consulted  said  sub- 
scribers with  the  aim  and  purpose  In  view  of  securing  items  of  experience  that 
would  be  of  assistance  in  the  revision  and  cdrrection  of  said  several  editions  of 
said  Credit  Ratings,  and  that  from  personal  experience  he  has  found  it  a  matter 
of  impossibility  and  impracticability  to  secure  fn»n  said  individual  subscribers 
or  members  of  the  wholesale  trade,  information^  corrections,  or  changes  or  relia- 
bility or  value  to  aid  him  in  connection  with  the  revision  of  said  work,  except 
as  may  have  related  to  the  particular  customers  or  patrons  of  such  individuals, 
or  concerns,  which  would  necessarily  and  naturally  be  of  limited  number  and 
a  very  small  minority  of  all  the  firms  and  parties  engaged  in  the  various  lines 
in  the  several  states  as  included  in  said  work.  Bald  deponent  further  says 
that  he  had  personal  charge  and  supervision  of  the  first  edition  of  said  Credit 
Ratings,  issued  in  Jime,  1890,  and  that  neither  the  compilation  of  that  nor  any 
of  the  several  editions  of  the  same  work  issued  since  that  date  have  been  or  were 
compiled  or  revised  from  town  to  city  directories  or  trade  lists,  but  that  the 
infonnation  and  matter  contained  in  said  books  were  secured  through  special  cor- 
respondents, agents  and  representatives  in  all  sections  of  the  United  States,  and 
Canada,  and  from  direct  correspondence  with  the  retail  dealers  in  marble,  granite 
and  stone  in  the  various  towns  and  cities  of  the  entire  country;  that  the  original 
answers  to  such  direct  correspondence  with  dealers,  and  the  revised  lists  as  sent 
in  annually  by  said  representatives,  agents  and  special  correspondents,  are  now 
on  file  in  the  office  of  said  complainants,  and,  in  consequence,  that  if  any  instances 
occur  where  errors  and  misprints  appear  in  both  complainants'  and  respondents' 
books  it  cannot  be  explained  or  excused  on  the  ground  that  both  used  the  same 
common  sources  of  information,  unless  it  can  be  shown  that  complainants'  agents 
and  representatives  and  special  correspondents  also  acted  in  the  same  capacity 
for  said  respondents.  The  deponent  further  says  that  he  has  made  a  careful  com- 
parison between  the  work  issued  by  his  firm  in  June,  1894,  and  the  respondents' 
book,  and  that  he  finds  that  clerical  errors  and  misspellings  of  his  own  making 
from  the  printed  cards  and  letter  headings,  and  pen  signatures  of  various  dealers, 
are  reproduced  in  said  respondents'  book  without  change;  that  the  names  of  the 
parties  who  were  never  engaged  in  the  marble,  granite  or  stone  line,  but  whose 
names  were  inserted  in  Credit  Ratings  as  detectives  (or,  in  other  words,  for  the 
purpose  of  enabling  said  complainants  to  discover  infringements,  should  any  be 
attempted),  are  also  reproduced  in  the  book  of  said  respondents;  that  the  names 
of  towns  correctly  inserted  in  every  standard  atlas  and  gazetteer,  but  misspelled 
through  error  by  said  complainants  in  their  books,  also  appear  with  like  mis- 
spelling in  the  book  of  said  respondents;  that  names  wrongfully  classified  under 
towns  of  the  same  name  in  different  states  also  appear  reproduced  without  cor- 
rection in  said  respondents'  book,  some  of  which  are  shown  in  the  lists  or  tables 
herewith  appearing,  and  further  shown  by  the  several  letters  and  communications 
on  file  herewith,  marked  Exhibits  A  1  to  Z,  inclusive,  and  numbers  1  to  10,  inclu- 
sive. The  deponent  further  says  that  over  ten  thousand  corrections  and  changes 
were  made  on  the  1894  editicm  of  Credit  Ratings,  as  revised  and  issued  In  June, 
1895,  while  said  Blue  Book,  issued  by  respondents,  in  November,  1899,  is  almost 
identical  with  the  June  1894  edition  of  Credit  Ratings,  issued  seventeen  months 
previously  by  the  complainants,  except  that  a  few  corrections  were  made  in 
Pennsylvania  aQ4  oQfi*  or. two  other  states.    The  deponent  further  says  that  on 
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the  states  of  Alabama,  Arisona,  Arkansas,  California,  Colorado,  Connectient,  Del- 
aware, District  of  Colombia,  and  Geoigia  the  substance  of  the  1894  book  of  Credit 
Ratings  is  reproduced  in  the  Blue  Book,  with  only  five  or  six  alterations  and  one 
addition:  while  in  the  1895  edition  of  Credit  Ratings,  issued  seven  months  in 
advance  of  the  Blue  Book,  several  hundred  chaqgee,  additions,  and  discontinuances 
were  made  in  the  same  states.  The  deponent  further  says  that  no  edition  of  the 
Credit  Ratings  issued  to  date  has  contained  less  than  eight  thousand  changes  from 
the  book  of  the  previous  year,  and  that  no  two  editions  of  Credit  Ratings,  pub- 
lished in  different  years,  bear  such  dose  resemblanoe  or  show  such  uniformity  in 
composition  and  make-up  as  do  the  Bluo  Book  of  the  re^randents  and  the  1894 
Credit  Ratings  issued  by  complainants.  The  deponent  further  says  that  each  year 
since  1889  he  has  personally  devoted  two-thirds  of  his  entire  time,  working  long 
hours  and  frequently  evenings  in  the  revision  of  this  work,  constantly  employing, 
during  that  period,  three  assistaats  in  writing  and  m^iiJTig  oorreepondence  and 
lists  for  revision.  The  said  deponent  further  says  that^  in  such  comparison  of 
said  Blue  Book  with  said  Credit  Ratings  of  1894  as  he  has  been  able  to  make 
(which  has  been  thorough  in  the  above  mentioned  states),  he  finds  the  similarities 
given  in  said  lists  or  tables  hereinafter  appearing,  as  to  the  states  of  Alabama, 
Arizona,  Arkansas  and  California,  and  says  that  the  same  similarity  appears  as 
to  the  states  of  Colorado,  Connecticut,  Delaware  and  Georgia;  and  from  his 
examination  of  other  states  the  deponent  believes  that  a  further  specification 
would  be  simply  to  recopy  both  of  said  books,  except  that  some  changes  appear 
in  the  states  of  Pennsylvania  and  Massachusetts.  In  the  said  list  or  table 
hereinafter  appearing,  the  deponent  has  in  some  inst4inoefl  added,  after  the  word 
**  Note,"  a  few  words  in  explanation,  and  that  the  word  "  Note  "  and  explanation 
following  should  not  be  taken  as  appearing  in  either  of  said  books.  And  the 
deponent  further  says  that  the  following  are  the  letters,  characters  and  numerals 
and  their  respective  significations,  as  appearing  in  the  said  Blue  Bock  and  said 
Credit  Ratings:  (Here  follows  a  list  setting  out  the  similarities  in  the  publi- 
cations of  plaintiff  and  defendant). 

Ending  with  Wyoming,  respondents  follow  complainants'  classification  in 
making  up  the  Canadian  provinces,  which  is  not  alphabetical  as  in  other  pub- 
lications, but  a  style  original  with,  and  peculiar  to,  complainants. 

DAVID  M.  LADD. 

Sworn  to  February  6,  1896. 


FORM  NO.    29." 


INJUNCTION  BOND. 


Know  all  men  by  these  presents  that  we,  Meyers  &  Levi,  Meyer  Weill,  Michael 
Frank,  and  Samuel  Friedlander,  are  held  and  firmly  bound,  jointly  and  severally, 
unto  Solomon  Isaacs  in  the  sum  of  five  thousand  dollars,  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  Solomon  [Isaacs,  his  executors, 
administrators  or  assigns,  for  which  payment  well  and  truly  to  be  made  we  bind 

ts  Copied  from  Myers  t;.  Block,  120  U.  S.  208. 
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ourselves,  our  heirs,  executors  and  administrators  firmly  by  these  presents.  Sealed 
with  our  seals.] 

Dated  19th  February,  1874. 

Whereas  the  said  Meyers  &  Levi,  Meyer  Weill,  and  Michael  Frank  have  pre- 
sented a  petition  to  the  honorable  the  District  Court  of  the  United  States  for 
the  District  of  Louisiana,  praying  for  a  writ  of  injunction  against  the  said 
Solomon  Isaacs :  Now,  the  condition  of  the  above  obligation  is,  that  we,  the  above 

bounden  Meyers  &  Levi,  Meyer  Weill,  and  Michael  Frank,  and  ,  will 

well  and  truly  pay  to  the  said  Solomon  Isaacs,  the  defendant  in  said  injunction, 
all  such  damages  as  he  may  recover  against  us  in  case  it  should  be  decided 
that  the  said  writ  of  injunction  was  wrongfully  issued. 

MEYER  WEILL.  (Seal) 

M.   FRANK.  (Seal) 

LEHMAN,  GODCHAUX  &  CO.  (Seal) 

MEYERS  &  LEVI.  (Seal) 

SAMUEL  FRIEDLANDER.  ( Seal ) 


FORM  NO.    80." 
ORDER  FOR  PRELIMINARY  INJUNCTION. 

Andjoow,  at  this  day,  to  wit,  at  a  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  held  at  Richmond,  in  said  district,  this  8th  day  of 
October,  A.  D.  1887. 

J.  P.  Ck)oper  and  others  "| 

against  Lin  Equity. 

Morton  Marye,  Auditor,  etc.,  and  Others,    j 

This  cause  came  on  this  day  to  be  heard  upon  the  motion  of  the  complainants 
for  a  preliminary  injunction  and  was  argued  by  counsel;  upon  consideration 
where  if  it  is  adjudged,  ordered  and  decreed,**  for  reasons  stated  in  writing  and 
made  part  of  the  record,  that  the  injunction  be  issued  as  prayed  in  the  bill  and 
remain  in  force  until  the  further  order  of  the  court. 

HUGH  L.  BOND, 
Circuit  Judge. 

FORM  NO.    SI.** 

ORDER  FOR  PRELIMINARY  INJUNCTION  AGAINST  PICKETING,  ETC. 

[Title  of  court  and  cause,  etc.,  see  Form  No.  30,  supra,] 
This  cause  came  on  to  be  heard  upon  the  plaintiff's  motion  for  a  temporary 
injunction;  and  after  due  hearing,  at  which  the  several  defendants  were  repre- 

»»  Copied  from  In  re  Ayers,  123  U.  S.  455. 

S4  The  beginning  of  orders  and  decrees  is  prescribed  in  Equity  Rule  86,  supra  ^ 
p.  1602. 

88  Copied  from  Vegelahn  t?,  Giintner,  167  Mass,  94. 
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M&ted  bj  ooviimI,  it  Is  ordered,  adjudged  and  decreed  that  an  injunction  issue 
pendente  lite  to  remain  in  force  until  the  further  order  of  this  court>  or  of  some 
justice  thereof,  restraining  the  respondents  and  each  and  every  of  them,  their 
agents  and  servants,  from  interfering  with  the  plaintiflTs  business  by  patronizing 
the  sidewalk  or  street  in  front  or  in  the  vicinity  of  the  premises  occupied  by 
him,  for  the  purpose  of  preventing  any  person  or  persons  who  now  are  or  may 
hereafter  be  in  his  employment,  or  desirous  of  entering  the  same,  from  entering 
it,  or  continuing  in  it;  or  by  obstructing  or  interfering  with  such  persons,  or 
any  others,  in  entering  or  leaving  the  plaintiff's  said  premises ;  or  by  intimidating, 
hy  threats  or  otherwise,  any  person  or  persons,  who  now  are  or  may  hereafter 
be  in  the  employment  of  the  plaintiff,  or  desirous  of  entering  the  same,  from 
entering  it,  or  continuing  in  it;  or  by  any  scheme  or  conspiracy  among  themselves 
or  with  others,  organized  for  the  purpose  of  annoying,  hindering,  interfering  with, 
or  preventing  any  person  or  persons  who  now  are  or  may  hereafter  be  in  the 
employment  of  the  plaintiff,  or  desirous  of  entering  the  same,  from  entering  it, 
or  from  continuing  therein. 

[Signature,  see  Form  No.  30,  supra,  p.  1805.] 


FORM  NO.   St." 

ORDER    FOR    PRELIMINARY    INJUNCTION    AND    APPOINTMENT    OF 

RECEIVER. 

Virginia. 
In  vacation.    Before  Hon.  D.  W.  Bolen,  Judge  of  the  Fifteenth  Judicial  Circuit, 
Sitting  Duringb  the  Indisposition  of  Hon.  John  A.  Kelly,  Judge  of  the  Six- 
teenth Judicial  Circuit. 

Jonas  Wilder  and  als.,  complainants, 

Virginia,  Tennessee  &  Carolina  Steel  and  Iron  Company,    [^^  Chaacefy. 

defendants. 

Upon  presentation  and*  reading  of  the  bill  of  complaint,  verified  by  the  affi- 
davits of  Jonas  Wilder,  Wm.  G.  Sheen,  John  M.  Bailey  and  A.  H.  Blanchard, 
the  exhibits  therewith  filed,  and  the  affidavits  of  John  R.  Dickey,  J.  F.  Hicks, 
Jonas  Wilder,  W.  G.  Sheen,  A.  J.  Wilcox,  J.  H.  Fleenor,  J.  L.  Burson,  F.  N. 
Hash,  W.  F.  Aldrich,  A.  A.  Hobson,  V.  Keebler,  M.  J.  Drake,  John  H.  Dishner, 
F.  W.  Aldrich,  John  M.  Bailey,  (Nos.  1,  2,  3,  and  4,)  J.  H.  Winston,  Jr.,  and 
upon  motion  of  complainant  for  an  order  for  an  injunction  and  the  appointment 
of  a  receiver  upon  consideration  of  all  which  it  is  adjudged  and  ordered  that 
upon  the  complainants,  or  some  one  of  them,  executing  bond  with  good  security 
before  the  clerk  of  the  circuit  court  of  Washington  county,  in  the  penalty  of 
$500.00,  conditioned  according  to  law,  for  the  payment  of  all  such  damages  as 
may  be  incurred,  and  all  such  costs  as  may  be  awarded  in  case  this  injunction 
Rhall  be  dissolved,  an  injunction  is  awarded,  according  to  the  prayer  of  the  bill, 
to  be  directed  unto  the  Virginia,  Tennessee  and  Carolina  Steel  and  Iron  Com- 

s<  Copied  from  Central  Trust  Go.  v.  South  Atlantic  etc.  R.  Co.  67  Fed.  Rep.  6. 
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panj,  its  officers,  agents  and  eflipU^ett,  restraining  it  and  them,  and  each  of 
them,  from  collecting  any  money  due  it;  from  selling,  mortgaging,  removing, 
interfering  with,  Ot  in  any  it^f  dUpOiibl^  ef » its  pfoperty,  or  ormting  or  incurring 
any  liabilities  upon  the  property  of  said  company.  And  said  injunction  also  to 
be  directed  to  the  defendants  F.  W.  Huidekoper,  John  H.  Inman,  A.  H.  Bronson, 
George  S.  Soott»  Nathaniel  Thayer,  H.  C.  Fahnestodc,  Qeorgt  Blaedaoi  W.  O. 
Oakman,  N.  Baxter,  Jr^  A.  B£.  Shook,  F.  D.  Garlejf,  £.  A.  Adann*  B.  A.  Ayers, 
0.  L.  James,  J.  C.  Haskell,  William  P.  Clyde,  Exstine  Norton,  restraining  them, 
and  6aeh  «f  themi  from  acting  or  assuming  to  act  as  directors  of  said  Virginia, 
Tennessee  and  Carolina  Steel  and  Iron  Company,  and  from  in  any  way  transacting 
business  in  the  nama  of,  or  in  behalf  of,  the  company,  and  from  any  interfering 
with  any  of  the  property  of  the  company;  also,  restraining  them  from  releasing 
or  attempting  to  release  any  subscriber  to  the  capital  stock  of  said  company 
from  My  liablli^  on  aocount  of  such  subscription  to  the  capital  stodi  of  said 
c(Mnpany.  And  said  injunction  also  to  be  directed  to  the  Bailey  Construction 
Companyi  Bristol  Land  Company,  and  the  South  Atlantic  and  Ohio  Railway 
Company^  thair  agents,  officers,  or  employees,  and  each  and  all  of  them,  restrain- 
ing thetn,  and  each  of  them,  from  collecting  any  money,  incurring  any  liabilities, 
or  in  any  way  interfering  with  the  property  or  business  of  the  South  Atlantic 
and  Ohio  Railway  Company,  Bailey  Construction  Company,  Bristol  Land  Com- 
pany, until  the  further  order  of  court  or  judge  in  vacation.  And  as  incident  to 
the  injunotioUf  and  for  the  purpose  of  preserving  the  property  affected  thereby, 
and  for  the  purpose  of  protecting  the  rights  and  interests  of  all  parties  in  interest, 
it  is  ordered  and  decreed  that,  upon  the  injunction  herein  allowed,  being  perfected, 
that  John  M.  Bailey  be  and  he  is  hereby  appointed  a  receiver  in  this  case,  and  as 
such  receiver  Will  take  charge  and  possession  of  the  property  and  assets  of  the 
Virginia,  Tennessee  and  Carolina  Steel  and  Iron  Company,  and  of  the  6ailey  Con- 
fttruotioQ  Company^  of  the  South  Atlantic  and  Ohio  Railroad  Company,  and  of 
the  Bristol  Land  Company,  and  manage,  operate,  and  control  the  same,  and  collect 
all  money  due  to  either  of  said  corporations;  and  said  receiver  shall,  in  the  man- 
agement and  operation  of  said  railroad  company,  employ  and  appoint  all  necessary 
OffieerSf  agents  and  employees,  and  make  and  enforce  all  necessary  rules  and  regu- 
lations, and  shall  keep  all  necessary  and  proper  acooimts  of  expenses  and  dis- 
bursements in  managing  and  operating  said  railroad*  Said  receiver  shall,  every 
two  weeks,  render  an  aocount  of  the  disbursements  and  expenditure^,  and  of  his 
transactions  as  receiver,  which  account  is  to  be  filed  in  this  cause;  and  he  shall 
commence,  and,  as  soon  as  can  be  done,  complete,  and  file  in  this  cause,  an 
inventory  of  all  property  taken  possession  of  by  him  as  suoh  receiver,  ^ut  before 
acting  as  such  receiveri  the  said  John  M.  Bailey  shall  execute  bond,  with  good 
leourity,  before  the  derk  of  said  circuit  court  of  Washington  county,  in  the 
penalty  of  910,000,  conditioned  for  the  faithful  discharge  of  his  duties  as  such 
receiver  according  to  law,  and  according  to  this  order.  This  order  appointing 
A  receiver  to  remain  in  force  until  further  order  of  court  or  judge  in  vacation, 

D.  W.  BOLEN, 
Judge  of  the  15th  Judicial  Circuit  of  Va. 

Suter  this  Order.    To  clerk  eirctiit  court  of  Washington  county. 

D.  W.  BOLEN, 
Judge  of  the  15th  Judicial  Circuit  of  Va. 
August  0, 1890. 
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FORM   NO.    SS." 

MASTER'S  REPORT  OF  FORECLOSURE  SALE. 


United  States  of  America 
District  of  Nebraska 


**■}■ 


In  the  Circuit  Court  of  the  United  SUtes  for  the  District  of  Nebraska. 

The  Northwestern  Mutual  Life  Insurance  Company 

No.  139  "R."  vs.  In  EquHy. 

William  T.  Seaman  et  al. 

Report  of  Sale. 

To  the  Judges  of  the  Circuit  Court  of  the  United  SUtes,  for  the  District  of 

Nebraska,  in  equity  sitting: 

In  pursuance  and  by  virtue  of  a  decretal  order  of  said  court,  made  in  the  above 
entitled  cause  and  bearing  date  from  the  ninth  day  of  December,  1805,  by  which 
it  was,  among  other  things,  ordered,  adjudged,  and  decreed,  that  all  and  singular 
the  said  mortgaged  premises  mentioned  in  the  bill  of  complaint  in  this  cause, 
and  hereinafter  described,  or  so  much  thereof  as  might  be  sufficient  to  raise  the 
amount  reported  due  to  the  complainant,  as  therein  mentioned,  for  the  principal 
and  interest  and  the  costs  in  this  case,  and  which  might  be  sold  separately  without 
material  injury  to  the  persons  interested,  to  be  sold  at  public  auction,  by  or 
under  direction  of  one  of  the  masters  in  chancery  of  said  court,  at  any  time  after 
the  twenty-ninth  day  of  December,  1895 ;  provided  that  request  for  stay  of  order 
of  sale,  as  provided  by  the  statutes  of  Nebraska,  was  not  made  within  that  time ; 
that  the  said  sale  bt  made  at  the  east  door  of  the  Douglas  county  court-house  in 
the  city  of  Omaha,  state  of  Nebraska ;  that  the  said  master  give  public  notice  of 
the  time  and  place  of  such  sale  according  to  the  course  and  practice  of  said  court, 
and  that  the  complainant  or  any  of  the  parties  in  this  case  might  become  the 
purchaser;  that  the  said  master  execute  a  deed  or  deeds  to  the  purchaser  or 
purchasers  of  the  said  mortgaged  premises  on  the  said  sale;  and  that  the  said 
master,  out  of  the  proceeds  of  the  said  sale  pay  the  costs  of  this  suit^  and  pay 
to  said  complainant  or  its  solicitor  the  amount  so  reported  due  as  aforesaid, 
together  with  interest  thereon  at  the  rate  of  seven  per  cent,  per  aimum  from 
the  date  of  said  report,  or  so  much  thereof  as  the  purchase  money  of  the  mort- 
gaged premises  would  pay  of  the  same;  and  that  the  said  master  take  receipts 
for  the  amounts  so  paid,  and  file  the  same  with  this  report;  and  that  he  bring 
the  surplus  moneys  arising  from  said  sale,  if  any  there  should  be,  into  court 
without  delay,  to  abide  the  further  order  of  the  court;  and  it  is  further  ordered 
and  decreed  that  if  the  moneys  arising  from  said  sale  should  be  insufficient  to 
pay  the  amount  so  reported  due  to  the  complainant,  with  interest  and  costs  and 
expenses  of  said  sale  as  aforesaid,  that  said  master  specify  the  amount  of  such 
deficiency  in  his  report  of  said  sale. 

I,  the  undersigned,  E.  S.  Dundy,  Jr.,  one  of  the  masters  in  chancery  of  said 
court,  do  respectfully  certify  and  report,  that  having  been  chaiged  by  the  solicitor 
for  the  complainant  with  the  execution  of  the  said  decretal  order,  I  advertised 
said  premises  to  be  sold  by  me  at  public  auction,  to  the  highest  bidder,  at  the 

t7  Copied  from  the  original  papers  in  the  case. 
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i»«8t  door  of  the  Douglas  county  court-house  in  the  city  of  Omaha,  state  of 
l^ebraska,  on  the  twentieth  day  of  March,  1897,  at  ten  o'clock  in  the  forenoon  of 
that  day;  that  previous  to  said  sale  I  called  an  inquest  of  two  disinterested  free- 
holders, residents  of  the  district  of  Nebraska,  and  duly  appraised  the  interest  of 
the  said  defendant,  in  the  mortgaged  premises  herein,  at  its  real  value  in  money, 
in  accordance  with  the  statutes  of  the  state  of  Nebraska,  in  such  case  provided, 
which  said  appraisement  is  hereto  attached  and  made  a  part  of  this  my  report : 
and  that  previous  to  said  sale  I  caused  notice  thereof  to  be  publicly  advertised 
thirty  days  before  said  sale,  by  causing  notice  of  such  sale  to  be  printed  and  pub- 
lished in  the  Omaha  Weekly  Bee,  one  of  the  newspapers  designated  by  the  rules  of 
the  court  in  which  legal  advertisements  should  be  made,  which  notice  contained 
a  brief  description  of  the  said  mortgaged  premises;  a  copy  of  which  said  published 
notice  with  the  proper  affidavit  of  publication  thereof  is  annexed  and  made  part 
of  this  my  report. 

And  I  do  further  report  that  on  the  said  twentieth  day  of  March,  1897,  the  day 
on  which  the  said  premises  were  so  advertised  to  be  sold  as  aforesaid,  I  attended 
at  the  time  and  place  fixed  for  said  sale  and  exposed  said  premises  for  sale  at 
public  auction,  to  the  highest  bidder;  and  the  said  premises  were  then  and  there 
fairly  struck  off  to  the  Northwestern  Mutual  Life  Insurance  Company  for  the 
sum  of  twenty-one  thousand  three  htmdred  and  thirty-four  ($21,334.00)  dollars, 
it  being  the  highest  bidder  therefor,  and  that  being  the  highest  sum  bidden 
therefor. 

And  I  do  further  certify  and  report,  that  said  mortgaged  premises  did  not  sell 
for  a  sum  sufficient  to  satisfy  said  decree,  interest  and  costs,  together  with  the 
costs  and  expenses  of  said  sale,  but  there  remains  a  balance  due  to  said  complain- 
ant under  said  decree  after  said  sale,  amounting  to  the  sum  of  three  hundred 
forty-five  and  64-100  ($45.64)  dollars,  as  appears  by  ''schedule  A"  hereto  annexed. 

And  I  further  certify  and  report,  that  the  premises  so  sold  as  aforesaid  were 
described  in  said  decretal  order  as  follows,  vis.:  (describing  realty). 

(Schedule  A  was  here  set  out  in  full.) 

E.  8.  DUNDY,  Jr., 
Master  in  Chancery  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 


FORM  NO.    S4."* 

RULE  TO  SHOW  CAUSE  AGAINST  CONFIRMATION  OP  FORECJLOSURE 

SALE. 


The  Northwestern  Mutual  Life  Insurance  Company 

against  139  *<R." 

William  T.  Seaman  et  al. 


..Rule  to  Show  Cause. 


On  motion  of  the  complainant,  by  Howard  Kennedy,  Jr.,  solicitor,  it  is  ordered 
1^  the  court  that  said  defendants  be  and  they  are  hereby  ruled  to  show  cause, 
if  any  they  have,  by  January  twenty-eighth  next,  why  the  sale  made  by  the  master 
in  chancery  under  the  decree  herein  shall  not  be  ratified  and  confirmed. 

W.  D.  McHUQH,  Judge. 

SB  This  rule  was  copied  from  the  record  in  the  case, 
Eq.  Prac,  Vol,  III,— 114. 
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NOmCB  OF  KULB  TO  SHOW  CAUSE  AGAINST  OONFIKMATION  OP  FORE- 
CLOSURE SALE. 

In  tlM  Circuit  Court  of  tlie  United  States  for  tho  Distriet  of  N^raduu 

The  Northwettam  Mutual  Life  iMiiTmiiee  Crnnpoy, 

ComjMamnt, 

'Notion 
William  I.  Seaman,  Sarah  H«  Seaman  and  Wm.  H. 

Slocnm,  Deleadaata: 

To  the  above  named  defendants: 

You  and  each  of  you  will  take  notiee  that  on  January  26thy  1897,  the  Hioo. 
W.  D.  MoHugh,  United  States  District  Judged  made  an  order  herein  requiring 
you  to  show  cause  by  January  28th»  1887»  if  any  there  be,  why  the  sale  made 
herein  January  25th,  1897,  and  the  master's  report  of  the  same,  should  not  be 
ratified  and  confirmed.  HOWARD  KENNEDY,  Jr., 

Solicitor  for  Complainant. 

We  hereby  acknowledge  service  of  a  copy  of  the  foregoing  notioe  thla  KOk 
day  of  January,  1897. 

BARTLETT,  BALDRIDGE  &  DE  FORD, 

Solicitors  for  Defendants  Seaman. 

MEIKLE  &  QAINES, 
S<^citors  for  Defendant  Slocum. 


FOBM  NO.  S«.«* 

XCEPTIONS  TO  MASTER'S  REPORT  OF  FORECLOSURE  SALE. 


In  the  Circuit  Court  of  the  United  States  within  and  for  the  District  of 
Nebraska. 


Th«  Northwestern  Mutual  Life  Insurance 
Company,  complainant, 

against  f  Report. 

Frederick  Mauss  et  al.,  defendants. 


J 


Exceptions  to  Masted 


Exceptions  of  the  defendant  Frederick  Mauss  to  the  Master's  report  of  sale  oi 
the  property  in  controversy  in  this  action,  to  wit:  lot  123  in  Nelson's  addition  to 
Omaha,  according  to  the  plat  thereon  recorded  in  bo<^  6,  page  434  of  the  Deed 
Records  of  Douglas  county,  Nebraska. 

The  defendant  Frederick  Mauss  excepts  to  the  said  master's  report  of  sale  and 
to  the  said  master's  doing  under  said  decree  for  that  the  above  described  property 

S9  Copied  from  the  record  in  the  case. 
40  Copied  from  the  record  in  the  case. 
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was  appraised  for  said  sale  too  low  and  Was  appmised  so  low  that  said  appraise- 
ment constitutes  in  law  and  in  fact  a  fraud  upon  the  rights  of  this  defendant. 

The  defendant  Mauss  further  exoepts  to  the  said  report  for  that  the  said  J. 
B.  Parrott  and  Charles  £.  Miller  were  not  and  are  not  disinterested  freeholders 
as  the  law  requires. 

Said  defendant  further  excepts  to  said  report  that  the  said  E.  S.  Dundy,  Jr., 
does  not  certify  in  the  appraisement  attached  to  and  a  part  of  said  report  that 
the  said  J.  B.  Parrott  and  Charles  £.  Miller  are  disinterested  freeholders  in  and 
residents  of  said  Douglas  county. 

This  defendant  further  excepts  to  said  report  for  the  reason  that  in  the 
appraisement  attached  to  and  being  a  part  of  said  report  there  is  deducted  from 
the  gross  valuation  of  said  property  taxes  without  any  warrant  of  law  therefor, 
and  without  any  l^gal  certificate  showing  that  said  taxes  are  lawfully  due  and 
unpaid. 

LYSLE  I.  ABBOTT, 
Solicitor  for  Defendant. 


FORM  NO.   S7.« 

ORDER  AND  DEGREE  OONFIRMING  REPORT  OF  FORECLOSURE  SALE. 
[Title,  etc.,  see  Form  No.  30,  supra,  p.  1805.] 

This  cause  coming  on  to  be  heard  upon  the  report  of  sale  of  E.  S.  Dundy,  Jr.,  Es<|., 
one  of  the  masters  of  this  court,  which  report  was  filed  on  the  twenty-fourth  day 
of  March,  1807,  and  upon  motion  of  the  defendant  William  T.  Seaman  to  set 
aside  the  appraisement  made  under  the  order  of  sale  issued  herein  February  10th, 
1897,  and  upon  the  exceptions  taken  to  the  said  report  of  sale  upon  the  part  of 
defendant  William  T.  Seaman,  and  upon  the  motion  of  the  said  defendant  William 
T.  Seaman  to  set  aside  said  sale,  and  also  upon  the  motion  of  the  complainant  to 
con^rm  said  report  of  sale  and  said  sale,  and  the  said  cause  baring  been  argued 
by  counsel  and  due  deliberation  had  thereon,  and  the  court,  on  careful  examina- 
tion  of  the  proceedings  of  said  master,  being  satisfied  that  the  same  liave  been 
had  in  all  respects  in  conformity  with  the  law  and  with  the  order  of  the  court, 
it  is  by  the  court  ordered  that  the  motions  of  the  defendant  William  T.  Seaman, 
io  set  aside  said  appraisement  and  to  set  aside  sale  and  the  exceptions  taken  to 
the  said  report  of  sale  on  the  part  of  defendant  William  T.  Seaman,  be  and  the 
same  are  hereby  overruled;  and  it  is  by  the  court  ordered  that  the  said  report 
of  sale  and  also  the  said  sale  be  and  the  same  are  hereby  approved,  ratified  and 
confirmed ;  and  it  is  further  ordered  that  the  said  E.  S.  Duttdy,  Jr.,  as  master  in 
chancery,  convey  to  the  purchaser  at  said  sale,  by  deed  In  fee  simple,  the  lands 
and  tenements  so  sold,  and  a  writ  of  possession  is  awarded  to  put  said  purchaser 
in  possession  of  said  premises;  to  which  rulings  and  orders  of  the  court  the  said 
defendant  William  T.  Seaman  excepts. 

It  is  further  ordered  that  said  defendant  William  T.  Seaman  have  thirty  dayt 
within  which  to  prepare  and  serve  a  bill  of  exceptions. 

W.  D.  MoHUGH,  Judge. 

41  Copied  from  th«  original  papers  in  the  case. 
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FORM  NO.   SS."* 

ANOTHER  DECREE  CONFIRMING  FORECLOSURE  SALE. 

[Title  of  court  and  cause,  etc.,  see  Form  No.  30,  au^a,  p.  1806.] 
Decree  confirming  sale,  and  ordering  conveyance  and  possession. 

It  appearing  to  the  court  by  the  report  of  Joseph  W.  Burke,  special  commis- 
sioner to  make  the  sale  of  the  above-stated  railway,  that  he  did,  on  the  14th  day 
oi  February,  1895,  at  Gadsden,  in  Etowah  county,  state  of  Alabama,  expose  for 
sale  the  said  Chattanooga  Southern  Railway,  with  all  its  ri^^ts,  properties, 
appurtenances,  and  franchises,  and  that  the  same  was  purchased  by  the  reorganiza- 
t^n  committee  of  said  railway,  as  the  purchasing  committee,  to  wit,  H.  A.  V. 
lost  (chairman),  Russell  Sage,  Thomas  H.  Hubbard,  Henry  L.  Lamb,  and  New- 
iwan  Erb,  at  and  for  the  price  of  four  hundred  thousand  dollars,  subject,  however, 
as  recited  in  said  decree  under  which  said  sale  was  made,  to  certain  preferential 
liens  and  claims,  and  to  all  and  singular  the  terms  and  conditions  in  said  decree 
sjt  forth;  and  it  further  appearing  that  said  purchasers  have  made  the  payment 
of  fifty  thousand  dollars,  in  cash,  to  said  Joseph  W.  Burke,  special  commissioner 
aj  provided  in  said  decree;  and  it  being  shown  to  the  satisfaction  of  the  court 
that  the  statements  in  the  report  of  said  special  commissioner  of  the  sale  of  said 
property  are  true,  and  no  objections  being  made  to  the  confirmation  of  said 
report:  It  is  therefore  considered,  ordered,  and  decreed  by  the  court,  on  motion 
of  counsel  for  complainant,  Central  Trust  Company  of  New  York,  that  the  said 
report  of  said  special  commissioner  be,  and  the  same  is,  in  all  respects  confirmed, 
and  the  sale  made  by  him  on  said  14th  day  of  February,  1895,  to  said  H.  A.  V. 
Post  (chairman),  Russell  Sage,  Thomas  H.  Hubbard,  Henry  L.  Lamb,  and  New- 
ndin  Erb,  the  purchasing  committee,  as  joint  tenants,  and  not  tenants  in  common, 
of  all  and  singular  the  railway,  equipment,  property,  and  franchises  of  the  Chat- 
tanooga Southern  Railway  Company,  as  described  in  and  by  the  decree  of  fore- 
cioeure  entered  in  this  cause  on  the  18th  day  of  September,  1892,  at  and  for  the 
sum  of  four  hundred  thousand  dollars  ($400,000),  by  said  purchasing  committee 
bid,  be,  and  the  same  is  in  all  things  ratified,  approved,  confirmed,  and  made 
absolute;  subject,  however,  to  all  the  receiver's  debts,  preferential  claims,  and 
equities  reserved,  and  to  all  and  singular  the  conditions  of  purchase  as  recited 
iu  said  decree,  and  the  continued  right  of  this  court  to  adjudge  and  declare  what 
receiver's  or  corporate  debts  are  prior  in  lien  or  in  equity  to  the  lien  of  the  mort- 
gage herein  foreclosed,  or  ought  to  be  paid  out  of  such  proceeds  of  sale  in  prefer- 
ence to  the  bonds  issued  under  said  mortgage,  including  the  claims. set  up  by  the 
intervention  of  Carter  ft  Rogan  and  others,  or  to  the  holders  of  certificates  issued 
under  the  contract  exhibited  thereto,  if  hereafter  so  adjudged  by  the  court.  .  .  . 
It  is  further  ordered,  adjudged,  and  decreed  that  the  special  commissioner,  Joseph 
W.  Burke,  be,  and  he  is  hereby,  authorized  and  directed,  on  request  of  said  pur- 
chasers, to  sign,  seal,  execute,  acknowledge,  and  deliver  a  proper  deed  or  deeds 
of  conveyance  to  the  said  purchasing  committee,  or  their  nominee,  conveying  all 
and  singular  the  railway,  equipment,  property,  and  franchises  of  the  said  Chat- 
tanooga Southern  Railway  within  the  states  of  Tennessee,  Georgia,  Alabama,  and 
all  property,  rights,  and  franchises  that  the  said  Joseph  W.  Burke,  as  receiver 

41  Copied  from  Central  Trust  Co.  v.  Carter,  78  Fed.  Rep.  2^5. 
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of  said  Chattanooga  Southern  Railway  Company,  has  acquired  during  the  tiire 
of  his  receivership,  free  from  any  equity  of  redemption  of  the  said  Chattanooga 
Southern  Railway  Company,  or  any  party  to  this  suit,  or  any  one  claiming  by, 
under  or  through  the  said  Chattanooga  Southern  Railway  Company,  or  any  party 
to  this  suit.  The  court  reserves  full  power,  notwithstanding  such  conveyance  and 
delivery  of  possession,  to  retake  and  resell  said  property  this  day  confirmed  to 
said  purchasers,  if  they  fail  or  neglect  fully  to  complete  such  purchase  and  com- 
ply with  the  orders  of  this  court  in  respect  to  full  payment  and  performance  of 
their  said  bid,  or  to  pay  into  court,  in  accordance  with  such  decree  of  sale,  all 
such  sums  of  money  hereafter  ordered  by  this  court  to  be  paid  into  its  r^istry 
to  discharge  any  and  all  such  debts,  liens,  or  claims  as  the  court  may  adjudge 
and  decree  ought  to  be  paid  out  of  the  proceeds  of  sale  in  preference  to  the  bonds 
secured  by  the  mortgage  of  the  Chattanooga  Southern  Railway  Company  herein 
foreclosed. 
In  open  court  this  10th  March,  1895. 

[Judge's  Signature.] 


FORM  NO.    89.«* 

ANOTHER  DECREE  CONFIRMING  FORECLOSURE  SALE. 
[Title  of  court  and  cause,  etc.,  see  Form  No.  30,  supra,  p.  1805.] 

Degbeb  Confirming  Sale. 

And  now,  on  this  4th  day  of  April,  1881,  the  report  of  Mathew  F.  Pleasants, 
the  master  heretofore  appointed  by  this  court  to  make  sale  of  the  mortgaged 
premises,  having  been  heretofore  duly  made  and  filed,  a  copy  of  which  report  is 
as  follows,  to  wit,  (setting  out  report)  ;  and  it  appearing  to  this  court,  and  the 
court  finds  the  facts  so  to  be,  that  the  thirty  days  notice  to  the  purchaser  and 
the  defendant's  solicitors,  as  required  by  said  decree  herein,  of  the  presentation  of 
said  report  for  confirmation  of  said  sale  to  be  made  at  this  time  and  place,  has 
been  duly  given;  and  thereupon  said  report  of  sale  being  now  presented  to  this 
court  by  the  complainants'  solicitors,  and  motion  made  by  them  that  the  same  be 
confirmed,  and  the  same  having  been  duly  considered, — it  is  hereby  ordered  that 
the  report  of  said  master  of  said  sale,  and  said  sale,  be,  and  the  same  are,  in  all 
respects  confirmed.  Thereupon  the  complainants'  solicitors  submitted  to  this  court 
forthwith  a  draft  deed  of  conveyance  from  the  said  master  to  the  purchaser,  as 
provided  by  the  decree  herein,  which  draft  deed  of  conveyance  is  in  the  words 
and  figures  following,  to  wit:  (Here  was  set  out  in  full  the  deed  eonveying  to 
purchaser  a  railroad  sold  under  foreclosure). 

And,  the  said  deed  of  conveyance  having  been  duly  considered  by  this  court, 
the  same  is  now,  and  hereby,  settled  and  approved.  It  is  hereby  further  ordered, 
adjudged  and  decreed  that  the  said  master,  Mathew  F.  Pleasants,  when  and  so 
soon  as  the  balance  of  said  purchase  money  mentioned  in  said  report  of  sale  shall 
have  been  paid  as  hereinafter  provided,  shall  make,  execute  and  deliver  a  deed  of 
conveyance  in  the  form  aforesaid  to  the  Norfolk  and  Western  Railroad  Company, 
being  the  name  of  the  corporation  designated  as  purchaser  by  said  Clark,  to  whom 

4*  Copied  from  Duncan  v.  Atlantic  etc.  R.  Co.  88  Fed.  Rep.  843. 
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■•14  pn^pertj  W9A  sold,  as  set  forth  in  said  draft  deed  of  conveyance.  And  it  ia 
furtlKsr  ordered  that  the  purchaser*  on  or  before  the  3d  d^  of  Maj.  1891#  pay 
the  bahmce  of  said  purchase  money  over  and  above  the  one  hundred  ttooaand  dol- 
lara  paid  at  the  time  said  property  was  bid  off  at  said  sale,  as  follows,  to  wit: 
Five  million  of  dollars  thereof  into  the  Union  Trust  Compauy,  of  the  city  of  New 
York«  subjeot  to  the  order  of  this  court  in  this  cause;  and  three  million  two  hun- 
dred dollars  thereof  into  the  Fidelity  Insurance,  Trust  and  Safe*peposit  Company 
of  Philadelphia,  subject  to  the  order  of  this  court  in  this  cause;  and  the  remainder 
of  said  purchase  money  (except  the  one  hundred  thousand  dollars  now  deposited 
in  the  PhMiters'  National  Bank  of  Richmond),  amounting  to  three  hundred  and 
five  thousand  dollars,  shall  be  paid  by  the  purchaser  into  the  National  Exchange 
Bank  of  Norfolk*  Virginia,  subject  to  the  order  of  this  cause;  and  the  said  pur- 
ehaaer  shaU  tafet  dwitoate  csittficates  of  d«poeit  ol  said  tniat  CQEopMaUi  ajad  of 
said  National  Exchange  Bank  of  Norfolk,  and  deliver  the  same  to  the  sai4  nMtatsr« 
who  shall  safely  keep  one  set,  and  deliver  the  mim  istP  Wi  «W^  «nd  tke  ^tlr^r 
•et  Mid  aMUer  ahan  deliver  to  the  complainants'  solicitors.  And  it  is  further 
ordered  that  upon  the  delivery  as  aforesaid  of  said  duplicate  certificates  to  the 
said  master  for  the  whole  amount  of  said  purchase  money,  to  wit,  for  the  sum 
of  eight  million  six  hundred  and  five  tbou<^and  dollars,  less  one  hundred  thousand 
dollars  now  deposited  in  the  Planters'  National  Bank  of  Richmond,  the  said  mas- 
ter forthwith  execute  and  deliver  said  deed  to  the  purchaser;  and  thereupon  the 
possession  of  the  premises  and  property  set  out  in  said  decree  and  report  of  sale 
shall  vest  in  tha  Norfolk  and  Western  Railroad  Coapaoy,  the  gmntae  named  by 
said  Clarence  H.  Clark,  who  was  the  highest  bidder  at  said  sale,  as  the  corpora- 
tion to  which  said  conveyance  should  be  made;  and  the  receivers  shall  thereupon 
hand  over  and  deliver  the  said  premises  and  property  to  the  said  Norfolk  and 
Western  Railroad  Company. 

HUGH  L.  BOND,  Cirenit  Judge. 

Ita  W.  HUOHSS,  District  Jodge. 

RichnoBd,  April  4, 1«81. 


FORM  VO.  M.*" 


DSCREB  DISTRIBUTING  BALANCE  AFTER  FORECLOSURE  SALS. 

Plitle  of  court  and  cause,  etc.,  see  Form  No.  90,  supra,  p.  1606.] 

Deoree  distributing  balanoe  in  court  after  satisfaction  of  the  mortgage  debt 

And  BOW,  llaroh  18,  1882,  this  cauae  came  on  to  be  heanl  on  motion  for  trnaa* 
for  of  balanoe  of  fundfl  in  huids  of  the  reoeivers  February  10,  1881,  and  the  dis- 
trlbntion  of  baianee  oi  proceeds  of  sale  of  the  mortgaged  pranisesi  and  it  appsar- 
lag  by  the  report  of  Charlea  L.  Perkins,  special  master,  that  the  remaining  bonda 
mentioned  la  the  report  of  M.  F.  Pleasants  and  Charles  L.  Perkins,  apaoial  nsaa- 

44  Copied  from  Duncan  v.  Atlantic  etc.  R.  Co.,  88  Fed.  Rep.  852.  As  to  form 
of  decrees,  see  JBgLUitjr  Aula  86,  aifpra,  p.  1892. 
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ters,  filed  May  3,  1881,  to  wit,  $273,550,  witk  inierest  thereon  at  the  rate  of  three 
per  cent,  from  the  3d  day  of  May,  1881,  to  wit,  $4,445.19,  have  been  paid  out  of 
the  purchase  money  heretofore  paid  into  court  by  the  purchaser,  under  the  direc- 
tion of  said  Charles  L.  Perkins,  special  master,  except  one  bond  and  certain 
coupons  which  are  still  outstanding;  and  it  also  appearing  that  the  purchase  of  the 
claim  of  the  atftte  of  Viiginia  secured  by  the  mortgage  dated  December  22,  1870^ 
by  the  Norfolk  and  Western  Railroad  Company,  has  been  ratified  by  the  general 
assembly  of  the  said  commonwealth ;  and  the  Norfolk  and  Western  Railroad  Com- 
pany, claimant  of  the  said  funds  in  the  hands  of  the  receivers  as  purchaser  under 
the  terms  of  the  decree  and  deed  of  conveyance,  and  whose  right  thereto  was 
reserved  by  the  terms  of  the  decree  ol  May  3,  1881,  and  also  aa  assignee  of  the 
claim  of  the  state  of  Virginia  of  its  claim  secured  by  the  mortgage  of  December 
22,  1870,  consenting  to  this  decree;  and  it  further  appearing  that  many  of  the 
owners  9f  th^  olaims  fpr  laJbpr  «4kd  supplies  are  resident  upon  the  line  of  the  taid 
Norfolk  and  W^etmi  Railroad,  and  that  laid  company  is  the  owner  by  assign- 
ment of  a  maJQrity  of  the  said  claims^  and  is  entitled^  either  as  purchaser  of 
mortgaged  premisop  at  the  sale  of  February  10,  1881,  or  as  assignee  ol  the  claim 
of  the  state  of  Villoma,  to  the  surplus,  if  any,  of  the  proceeds  of  sale,  and  of 
the  net  earnings  in  the  hands  of  the  receivers :  It  is  therefore  ordered,  adjudged 
and  decreed  that  the  balance  of  tb^  said  proceeds  of  sale,  and  the  funds  in  th<i 
hands  of  the  receivers,  including  the  special  deposit  of  forty-five  thousand  dollars 
in  the  Exchange  National  Bank  of  Norfolk,  together  with  all  the  accretions  of 
interest,  be  paid  over  to  said  Norfolk  and  Western  Railroad  Company,  upon  thu 
special  trust,  however,  that  out  of  the  said  funds  the  said  Norfolk  and  Western 
Railroad  Company  shall  and  will  pay  the  principal  of  mortgage  bond  No.  2,fi52, 
and  all  outstanding  coupons  mentioned  in  the  report  of  Charles  L.  Perkins  and 
M.  F.  Pleasants,  as  special  masters,  of  May  3,  1881,  with  interest  to  May  3,  1881, 
upon  presentation,  and  shall  and  will  also  pay  to  the  lawful  owners  and  holders 
of  claims  for  labor  and  supplies  the  principal  of  said  claims,  with  interest  to  the 
6th  day  of  June,  1876,  in  full  settlement  and  discharge  thereof;  and  John  S. 
Wise  is  hereby  appointed  special  master  commissioner  to  superintend  the  pay- 
ment of  said  claims,  and  his  certificate  of  approval  shall  be  a  sufficient  warrant 
for  such  payment;  but  in  case  of  dispute  as  to  the  validity  of  a  claim  which  shall 
be  presented,  or  as  to  the  title  of  the  holder,  the  same  may  be  brought  to  the 
attention  of  the  court  summarily  by  motion,  jurisdiction  of  the  cause  being  hereby 
specially  retained  for  that  purpose,  and  the  surplus,  if  any,  shall  be  taken  and 
received  by  the  Norfolk  and  Western  Railroad  Company  on  account  of  its  claims 
as  assignee  of  the  commonwealth  of  Virg^ia,  or  of  labor  and  supply  claims,  or 
as  purchasers.  And  it  is  further  ordered  that  the  clerk  of  this  court  do  check 
upon  the  Exchange  National  Bank  of  Norfolk,  in  favor  of  the  Norfolk  and  West- 
em  Railroad  Company  for  the  sum  of  two  hundred  and  forty-five  thousand  two 
hundred  and  six  44-100  dollars,  upon  the  Union  Trust  Company  for  the  sum  of 
twenty-nine  thousand  nine  hundred  and  twenty-four  37-100  dollars;  and  that  the 
receivers  do  pay  over  to  the  Norfolk  and  Western  Railroad  Company  the  balance 
of  the  funds  in  their  hands  after  the  deduction  of  the  allowance  this  day  made. 


HUGH  L.  BOND.  Circuit  Judge. 
RO.  W.  HUGHES,  District  Judge. 


Norfolk,  March  18,  1882. 
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FORM  NO.   41.« 

CONSENT  DECREE. 
In  the  Supreme  Court  of  the  District  of  Columbia. 


Thomas  J.  Phelps,  Assignee, 

vs.  J.  In  Equity,  No.  3,910. 

Augustine  R.  McDonald  and  William  White. 


This  cause  came  on  to  be  further  heard  on  this  16th  day  of  February,  A.  D. 
1875;  and  thereupon,  and  upon  consideration  thereof,  and  with  the  consent  of  the 
parties  to  this  suit,  and  of  Charles  E.  Hovey  and  William  P.  Dole,  parties  com- 
plainant in  a  certain  cause  in  equity  in  this  court,  numbered  3,937,  against  the 
same  defendants,  and  claiming  one-fourth  of  the  award  in  the  proceedings  men- 
tioned, 

It  is,  this  16th  day  of  February,  A.  D.  1875,  ordered,  adjudged,  and  decreed — 

1.  That  the  restraining  orders  heretofore  made  in  both  said  causes  are  hereby 
vacated. 

2.  That  the  decree  made  in  this  cause  on  the  28th  day  of  December,  A.  D.  18r4, 
appointing  George  W.  Riggs,  Esq.,  receiver,  and  granting  a  provisional  injunction, 
iH  modified  as  follows,  viz. :  That  the  defendant  William  White  may  receive  from 
the  agents  of  the  British  government  the  one-half  of  the  net  amount  of  the  award 
in  the  proceedings  mentioned,  free  and  discharged  of  all  claims  of  the  plaintiffs 
in  both  the  causes  above  mentioned,  to  enable  the  said  defendant  to  pay  the  ex- 
penses incurred  by  the  defendant  A.  R.  McDcmald  in  the  prosecution  of  this  claim : 
which  sum  of  one-half  of  said  award  the  court  finds  to  be  the  reasonable  expense 
incident  to  the  prosecution  of  the  said  claim  by  said  defendant  A.  R.  McDonald 
before  said  mixed  commission,  exclusive  of  said  claim  of  Hovey  and  Dole. 

3.  That  the  remaining  half  the  net  amount  of  said  award  shall  be  paid  to  the 
said  George  W.  Riggs ;  and  it  is  ordered,  adjudged  and  decreed  that  the  defendants 
shall  execute  all  such  orders,  receipts  and  acquittances  necessary  to  enable  the 
Aaid  George  W.  Riggs  to  collect  the  same.  And  the  said  George  W.  Riggs  shall 
hold  the  said  half  of  the  said  award  subject  to  the  claims,  liens,  and  rights  of  the 
said  Charles  E.  Hovey  and  William  P.  Dole,  and  of  the  plaintiff  in  this  cause, 
to  l)e  determined  by  the  further  decree  of  this  court  in  this  cause  and  in  the 
cauHC  of  said  Hovey  and  Dole  hereinbefore  mentioned.  It  is  further  ordered  that 
said  receiver  be  directed  to  invent  the  money  so  placed  in  his  hands  in  bonds  of 
the  United  States  or  in  3  65-100  bonds  of  the  District  of  Columbia  guaranteed  by 
the  United  States,  as  he  may  deem  best  for  the  interest  of  the  parties  concerned, 
and  that  a  copy  of  this  decree  be  filed  in  the  last  mentioned  cause. 

[Signature  of  Judge.] 


45  This  form  is  copied  from  Hovey  i;.  McDonald,  109  U.  S.  162. 
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FORM   NO.    49."* 

DECREE  FOR  INJUNCTION  AND  ACCOUNTING  IN  PATENT  CASE. 

At  a  term  of  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
^    New  York,  held  at  the  court-house  in  the  village  of  Canandaigua,  on  the  28th 

day  of  June,  1853. 

Present:  The  Honorable  Samuel  Nelson,  Nathan  K.  Hall,  Judges. 


The  Troy  Iron  and  Nail  Factory 

V.  ^  In  Equity. 

Erastus  Coming,  James  Homer  and  Jolm  H.  Winslow. 


a- 


The  above  named,  the  Troy  Iron  and  {Tail  Factory,  the  complainants  in  the 
above  entitled  suit,  having  duly  appealed  to  the  Supreme  Court  of  the  United 
States  from  that  part  of  the  decree  made  in  this  suit,  which  dismissed  the  biU 
of  complaint  herein  with  cost  to  be  taxed,  and  the  said  Supreme  Court  of  the 
United  States  having  duly  heard  the  said  appeal  at  the  December  term,  185iS, 
upon  the  transcript  of  the  record,  and  having  reversed  the  said  decree  of  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  New  York,  with 
costs,  and  having  ordered,  adjudged,  and  decreed  that  the  said  complainants 
recover  against  the  said  defendants  three  hundred  and  sixty  dollars  and  forty- 
two  cents  for  their  costs  in  said  Supreme  Court  and  that  they  have  execution 
therefor:  The  said  Supreme  Court  having  remanded  the  said  cause  to  the  said 
Circuit  Court  with  instructions  to  enjoin  the  defendants  perpetually  from  using 
the  improved  machinery  with  the  bending  lever  for  making  hook  or  brad-headed 
spikes,  patented  to  Henry  Burden  the  2d  September,  1840,  and  assigned  or  trans- 
ferred to  the  complainants,  as  set  forth  in  complainants'  bill,  and  to  enter  a 
decree  in  favor  of  the  complainants  for  the  use  and  profits  thereof,  upon  an  account 
to  be  stated  by  a  master  under  the  direction  of  the  said  Circuit  Court,  as  is 
prayed  for  by  the  said  complainants  in  their  bill  of  complaint,  and  for  such 
further  proceedings  to  be  had  thereon,  in  conformity  to  the  opinion  and  decree 
of  the  said  Supreme  Court,  as  to  law  and  justice  may  appertain,  which  order, 
decree,  and  instructiona  appear  to  this  court  by  the  mandate  of  the  said  Supreme 
Court: 

NoWy  therefore,  on  filing  the  said  mandate,  and  in  pursuance  thereof,  and  after 
hearing  Mr.  Stevens,  for  the  said  complainants,  and  Messrs.  Seymour  and  Seward, 
for  the  defendants,  it  is  ordered,  adjudged,  and  decreed,  and  this  court,  by  virtue 
of  the  power  and  authority  therein  vested,  and  in  obedience  to  the  said  mandate, 
doth  order,  adjudge,  and  decree,  that  the  instrument  in  writing,  bearing  date 
the  14th  day  of  October.  1845,  stated  and  set  forth  in  the  pleadings  in  this  causo 
executed  by  the  said  Henry  Burden  and  the  said  defendants,  did  not,  in  legal 
effect  or  otherwise,  or  by  just  construction,  license,  impart,  authorize,  or  convey 
a  right  to  the  said  defendants  to  use  the  said  improvements  in  the  manufacture 
of  the  hook-headed  spikes,  by  the  machinery  mentioned  in  the  said  bill  of  com- 

«•  This  form  is  copied  from  Coming  v.  Troy  Iron  and  Nail  Factory,  15  How. 
<U.  fi.)  456. 
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plaint,  or  any  rights  secured  to  the  said  Heniy  Burden  by  the  said  letters-patent, 
and  assigned  or  transferred  to  the  said  complainants,  as  aforesaid. 

And  it  iQ  furthei:  a4judged  aad  decreed,  thiit  tbe  8ai4  4^«9d%9t»  h»v«  iMringed 
and  violated  the  said  patent,  so  granted  to  the  said  Henry  Burden,  as  aforesaid, 
by  makiiig  and  vending  the  said  hook-headed  spikes  by  the  said  maehioery  patented 
to  the  said  Burde9  on  ^d  September,  as  aforesaid. 

And  it  is  further  adjudged  and  decreed,  that  the  said  defend&uts  do  account 
to  the  said  complai^ai^ts  for  the  damages  or  use  and  profits,  in  eansequeoioe  of 
the  said  infringements  by  the  said  defendants. 

And  it  is  further  adjudged  and  decreed,  that  an  account  of  the  damages,  or 
use  and  profits,  be  taken  and  stated  by  Mareus  T.  Reynolds,  Esq.,  counsellor  at 
law;  as  master  ^  this  eourt,  pro  hac  vice,  and  that  the  defendants  attend  before 
the  said  master,  from  tima  4a>  ttBe>  uader  tiM  dii^eetieii  tA  ^  aaid  master,  and 
that  the  said  complainants  may  examine  the  said  defendants  imder  oath  as  to  the 

mH»l  wilffm  ynjiit  ^  ^  irtt  Wmm%%^  an*  laatt  <fca  mkk  Mml»\im  ^ro- 
4a^  ^^m  4^a  miA  wm^^  ^Hvm  ^it^  «A  aneli  4a64«»  kmSkf^  ^W^  «>^  '^^^' 
tai%  a«  Hut  miA  mm^t  ^MX  4lr««t>  in  tiMir  4w«Wtr  ^  ^i^i^  ^'^  wrtNi, 
laiail^  ^  Hi4  aMHm»  «klA  4iftU  la  >i^^ 

A^4  H  ift  teOiar  oc*e^  ai4  4ft^Hi4»  4iai  *  piryatoai  ti^nadiiaa  iuM  ant 
«f  MuL  ^ladar  4lia  aail  af  'ihie  eaw^  tuMlBSt  ^n  said  difeaiiattlai  aowBaaitatt 
<^en,  "IMr  a^n^eon^  aa«»ti^  aad  iraafcmaa  ta  iaatal  awl  fniraia  ^en  naktag, 
«ft»(g,  ar  iPt&4gi«  4W  aiafi^iaa  aetftalUaag  tl»i  na«  aai  aaef ui  taiyrotiMieat  tor 
t4iAefa  le|t^r«*9Me^  irara  gr^wkad  ta  ^be  «kl4  gwaty  Burden  an  «ka  aaeond  4ay 
U  SeataD%b«»  11^,  and  fren  i«  aay  aMAMr  lafringii^  «r  Halatiat  any  ef  tiie 
rights  0r  i^rii^leges  misled  ar  eeeiifed  kf  eakl  patent. 

Aiad  it  is  Iwrtliev  ordeved*  ^tet  tha  aaid  eoMpJainaata  laeeaet  al  tiM  said 
deCento^  tl^e  dmaafea  ar  uae  and  praflta  vhiah  shall  ba  lapartod  by  tlM  said 
m»sKfif^  and  ^hal  upaa  tda  eonftimetlgn  of  his  rejport  [a]  dacna  be  entmd  afainet 
tha  defendanta  ttaraf^,  and  alsa  far  tka  eosta  ol  the  eeaplainanta  in  thb  suit 
IB  this  aattK»  and  that  tha  aaid  aan^iaante  hare  eaceeution  tk^elar  and  far  the 
eoate  in  the  said  Suptewe  Orart 

Au4  it  m  faviher  avdeved  and  decreed,  that  and*  other  piaceadiags  1^  had 
hev^,  in  oantawi^  to  the  gpiaMHi  of  tha  aaid  Supreme  Canrt,  aa  ta  law  and 
juatice  may  aMieitain»  aad  thai  the  partias  and  master  nay  ap ply»  «p^  due 
natiea,  to^ns  aaiu7t>  npan  the  foot  of  thia  deerae,lor  aneh  aeiuw  and  lartiM*  arden, 
instructions,  and  directions,  as  may  be  necessary. 

A.  A.  MYCB, 
Clerk. 


DCCatSE  POR  PERMAKEirr  INJUNCTION  IN  COPYRIGHT  CASfi. 

At  a  (Stated  Tem  af  the  CfiNnit  Odurt  of  the  United  States  for  the  Southern 
Sistrftet  ^  New  V\»rk,  held  at  the  U^iited  States  Cirettit  Court  Room,  in  the 

At  Capied  from  t^  reeerd  in  Black  v.  Benry  G.  Alien  Co.,  42  Fed.  Rep.  618. 
For  other  pleadings  and  proceedings  in  the  same  case,  see  Forms  Nos.  3,  12,  aupra, 
pp.  1773, 1787i  and  Form  No.  46,  infra,  p.  1821. 
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PoBt-office  Building  in  the  city  of  New  York,  in  said  District,  on  the  sixteenth 
day  of  May,  1893. 


Present:  Hon.  William  K.  Townsend,  Judge. 
James  T.  Black,  Francis  Black,  Adam  W.  Black  and 
Francis  A.  Walker,  Oomplaiiiants, 

V. 

The  Henry  6.  Allen  Company,  Defendant. 


-In  Equity,  No.  4,718. 


This  cause  oame  on  to  be  heard  at  this  term,  and  was  argued  by  counsel;  and 
thereupon,  upon  consideration  thereof,  it  was  ordered,  adjudged  and  decreed  as 
follows: 

I.  That  the  ^&eMgi  cQi9«ghi  )Mi«g  nMi»k  ^  tad  bcmf  for  «  ^iHb»i«  \mk 
^itM  'V9S!UA  Stft^  fart  IXh  f«»Mil9eegimkr  m4  S^^iltk^"  «s4  gnAts4 

wmplaisi  taittn  flNMtS^wa,  it  •  )MPf«l  t^ffifht  f^9«ffei  i^  «is^  99der  ««4 
te  ptmmm^^  «f  ^  itttutis  fi  th«  ^^ttd  6Ma%  hbA  994  m^  v«li4  ill  law, 
vtotbgr  theM  «m  a«oiirei  tQ  nurf  Mi«ifi4  )qp  tki  Mi4  UnuKis  A,  Wnlksr,  U# 

liairs  And  iMaign»  tJNs  «ile  UNHr  «<  y^initeff*  «wH9^lf»  9«)bU|hUig^  40nple^i||^ 

«nrtag»  «PMut^»  taisbiiig  mi  wmkms  ^  «ftid  ¥oQk  i^  th#  t^rvi  ^f  tw^i^r* 

^§jkt  7MM  «pan  th«  tbM  of  fCttoH^  «^  ti^e  thereof,  4o  wit^  Arm  tlie  8ai4 
thiftMBth  i$if  of  Febiwi7,  1988. 

II.  That  the  dsf^daat  hmia  ha*  #i«rteg«i  ttws  4aid  floi^nrllcM  Mt4  Oie  rights 
«f  tha  complaioattta  thoicmMtor  faj  riipr^due&ig,  c^fyms*  p^bli^hiitf  and  aellwg, 
and  aausiag  to  bt  reprodttsad,  aapM,  p«l»U*h94  v^i  4^4>  witheut  the  cgiiipl«ui- 
aBta*  aonaent,  copies  ^  mid  eopyHi^iM  book  «lttt}ad  ''UfUtad  Stutef,  Part  III, 
Folitieal  Geeigfaphy  aad  6tatiatic%''  «fl  p«it  ^  th9  twfnty^tbird  v^luwa  of  a 
eertaiB  fvprint  of  a  eertain  book  or  p«ribUfla^«ii  VitiitM  '^SiH^cloptedift  ^dtwuiicf^ 

ITbith  Editk>B." 

III.  That  «i  iBjuK^flii  itans  hevafa^  perpatually  oijoiiitaig  and  resinUikfaag 
defMidavt  hereiB,  Hie  ^eaty  G.  Allen  Oenpaiiy,  its  oOears,  agwts,  senpasts  aad 
werlonen,  from  im  aay  fonn  or  miniwr,  dinotly  or  iadlraetly«  vaiHradueiqg,  and 
from  printing  and  from  ffaprintiag  aad  Cram  copying  aad  from  ia  any  fonn  w 

maaaer,  directly  or  iadireotly,  offering  to  reprodoee,  and  from  offering  to  priat 
and  from  offeriag  to  reprint  aad  from  offering  to  oopy  and  from  in  any  manner 
whatsoever  offering  to  sell  any  oopy  or  copies  whatsoever  of  said  co^rrighted 
book  entitled  "OJnitad  States,  Part  in,  Politieal  Geography  and  Statistica,''  or 
any  part  or  parts  thereof;  aad  from  directly  or  indirectly,  in  any  form  or  maaaer, 
reprodudag,  priatiag>  repriating,  eompleting,  eopyiag,  exeouUBg,  fiaishiag,  vead- 
ing,  or  aelling,  aad  from  directly  or  iadirectly,  ia  any  fonn  or  Buunaer,  offering 
to  reproduce,  priat,  repriat,  complete,  oopy,  execute,  iaish,  vend  or  aell  aay  oopy 
or  copies  whatsoever  of  the  book  or  pablicatioa  eatitled  '^Eacyolopaedia  Britaaaiea, 
Kiath  EditioB,"  or  any  other  book  or  pabiieaUoa  whleh  shall  ecmtaia  or  ooasist 
In  part  ^  said  eepyrighted  book  eatitled  ^'United  fitatea,  Part  ni,  Politieal 
Geography  aad  Btatistlos.'^  But  nothiag  herein  eoatained  ahall  ia  aay  wise  pro- 
hibit the  sale  1^  the  said  doisadsai  of  any  book  whaiioover  pablishod  ar  iMUOd 
by  the  owners  of  said  eopyright  or  tboir  repreaentativea. 

IV.  That  «he  eemplaliaBila  do  teo^eer  «l  the  deftadaai  the  ooata  aad  diabant- 
menta  of  thia  auit^ 
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FORM  UrO.   44.'' 

DECREE    FOR    PERB4ANENT    INJUNCTION    AGAINST    INTERFERENCE 

WITH  INTERSTATE  COMMERCE. 

[Title  of  court  and  cause,  etc.,  see  Form  No.  43,  supra,  p.  1818.] 
Upon  reading  the  verified  bill  of  complaint  in  this  cause,  and  hearing  Thomas 
K.  Milchrist,  district  attorney  for  the  United  States,  thereon,  it  is  ordered, 
adjudged  and  decreed  that  (Here  many  individual  defendants  were  named)  and 
all  persons  combining  and  conspiring  with  them,  and  all  other  persons  whomso- 
ever, absolutely  to  desist  and  refrain  from  in  any  way  or  manner  interfering  with, 
hindering,  obstructing  or  stopping  any  of  the  business  of  any  of  the  following 
named  railroads  (specifically  naming  the  various  roads  named  in  the  bill,)  as 
common  carriers  of  passengers  and  freight  between  or  among  any  States  of  the 
United  States,  and  from  in  any  way  or  manner  interfering  with,  hindering,  obstruct- 
ing or  stopping  any  mail  trains,  express  trains,  or  other  trains,  whether  freight 
or  passenger,  engaged  in  interstate  commerce,  or  carrying  passengers  or 
freight  between  or  among  the  states;  and  from  in  any  manner  interfering 
with,  hindering  or  stopping  any  trains  carrying  the  mail;  and  from  in  any 
manner  interfering  with,  hindering,  obstructing  or  stopping  any  engines, 
cars,  or  rolling  stock  of  any  of  said  companies  engaged  in  interstate  com- 
merce, or  in  connection  with  the  carriage  of  passengers  or  freight  between 
or  among  the  states;  and  from  in  any  manner  interfering  with,  injuring  or 
destroying  any  of  the  property  of  any  of  the  said  railroads  engaged  in  or  for  the 
purpose  of,  or  in  connection  with,  interstate  commerce  or  the  carriage  of  the 
mails  of  the  United  States  or  the  transportation  of  passengers  or  freight  between 
or  among  the  states;  and  from  entering  upon  the  grounds  or  premises  of  any  of 
said  railroads  for  the  purpose  of  interfering  with,  hindering,  obstructing  or 
stopping  any  of  said  mail  trains,  passenger  or  freight  trains  engaged  in  interstate 
commerce,  or  in  the  transportation  of  passengers  or  freight  between  or  among 
the  states,  or  for  the  purpose  of  interfering  with,  injuring,  or  destroying  any  of 
said  property  so  engaged  in  or  used  in  connection  with  interstate  commerce  or  the 
transportation  of  passengers  or  property  between  or  among  the  states;  and  from 
injuring  or  destroying  any  part  of  the  tracks,  roadbed  or  road,  or  permanent 
structures  of  said  railroads;  and  from  injuring,  destroying,  or  in  any  way  interfer- 
ing with  any  of  the  signals  or  switches  of  any  said  railroads ;  and  from  displacing 
or  extinguishing  any  of  the  signals  of  any  of  said  railroads,  and  from  spiking, 
locking,  or  in  any  manner  fastening  any  of  the  switches  of  any  of  said  railroads, 
and  from  uncoupling  or  in  any  way  hampering  or  obstructing  the  control  by  any 
of  said  railroads  of  any  of  the  cars,  engines,  or  parts  of  trains  of  any  of  said 
railroads  engaged  in  interstate  commerce  or  in  the  transportation  of  passengers 
or  freight  between  or  among  the  states,  or  engaged  in  carrying  any  of  the  mails 
of  the  United  States;  and  from  compelling  or  inducing  or  attempting  to  compel 
or  induce,  by  threats,  intimidation,  persuasion,  force,  or  violence,  any  of  the 
employees  of  any  of  said  railroads  to  refuse  or  fail  to  perform  any  of  their  duties 
as  employees  of  any  of  said  railroads  in  connection  with  the  interstate  business 
or  commerce  of  such  railroads  or  the  carriage  of  the  United  States  mail  by  such 
railroads,  or  the  transportation  of  passengers  or  property  between  or  among 

48  Copied  from  In  re  Debs,  158  U.  S.  570. 
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fbe  states;  and  from  compelling  or  inducing  or  attempting  to  compel  or  induce 
by  threats,  intimidation,  force^  or  violence  any  of  the  employees  of  any  of  said 
railroads  who  are  employed  by  such  railroads  and  engaged  in  its  service  in  the 
conduct  of  interstate  business,  or  in  the  operation  of  any  of  its  trains  carrying 
the  mail  of  the  United  States,  or  doing  interstate  business,  or  the  transportation 
oi'  passengers  and  freight  between  and  among  the  states,  to  leave  tiie  service  of  such 
ruilroads;  and  from  preventing  any  person  whatever,  by  threats,  intimidation, 
force  or  violence  from  entering  the  service  of  any  of  said  railroads  and  doing  the 
work  thereof  in  the  carrying  of  the  mails  of  the  United  States,  or  the  transporta- 
tion of  passengers  and  freight  between  or  among  the  states;  and  from  doing  any 
act  whatever  in  furtherance  of  any  conspiracy  or  ocnnbination  to  restrain  either 
ok'  said  railroad  companies  or  receivers  in  the  free  and  unhindered  control  and 
handling  of  interstate  commerce  over  the  lines  of  said  railroads,  and  of  transpor- 
tation of  persons  and  freight  between  and  among  the  states;  and  from  ordering, 
directing,  aiding,  assisting,  or  abetting  in  any  manner  whatever,  any  person  or 
parsons  to  commit  any  or  either  of  the  acts  aforesaid. 

And  it  is  further  ordered  that  the  aforesaid  injunction  and  writ  of  injunction 
Sdall  be  in  force  and  binding  upon  such  of  said  defendants  as  are  named  in  said 
bill  from  and  after  the  service  upon  them  severally  of  said  writ  by  delivering  to 
them  severally  a  copy  of  said  writ  or  by  reading  the  same  to  them  and  the  service 
vipon  them  respectively  of  the  writ  of  subpoena  herein,  and  shall  be  binding  upon 
suid  defendants,  whose  names  are  alleged  to  be  unknown,  from  and  after  the 
service  of  such  writ  upon  them  respectively  by  the  reading  of  the  same  to  them 
or  by  the  publication  thereof  by  posting  or  printing,  and  after  service  of  sub- 
poena upon  any  of  said  defendants  named  herein  shall  be  binding  upon  said 
^'efendants  and  upon  all  other  persons  whatsoever  who  are  not  named  herein  from 
Hud  after  the  time  when  they  shall  severally  have  knowledge  of  the  entry  of  such 
order  and  the  existence  of  said  injunction. 

[Signature  of  Judge.] 
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WRIT  OF  INJUNCTION  IN  COPYRIGHT  CASE. 

The  President  of  the  United  States  of  America  to  The  Henry  G.  Allen  Company, 
your  officers,  agents,  servants  and  workmen,  Greeting: 
Whereas,  it  has  been  represented  to  us  in  our  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  in  the  Second  Circuit,  on  the  part 
of  James  T.  Black,  Francis  Black,  Adam  W.  Black  and  Francis  A.  Walker,  com- 
plainants, that  they  have  lately  exhibited  their  bill  of  complaint  in  our  said  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  New  York,  against 
you,  the  said  The  Henry  G.  Allen  Company,  defendant,  to  be  relieved  touching 
the  matters  therein  complained  of;  and  that  the  certain  copyright  having  relation 


4»  Copied  from  the  record  in  Black  v,  Henry  G.  Allen  Co.,  42  Fed.  Rep.  618. 
For  bill  and  decree  in  this  case  see  Forms  Nos.  3,  43,  Bupra,  pp.  1773,  1818, 
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to  and  being  for  a  certain  book  entitled  'OJaited  States*  Part  m,  Political  Gkegra- 
pty  and  Statistics*"  and  granted  to  Francis  A.  Walicer,  on  tke  thirteentk  daj  of 
February*  1888*  and  in  the  bill  of  complaint  herein  mentioned*  is  a  lawful  copy- 
right secured  and  existing  and  in  pursuance  of  the  statutes  of  the  United  States, 
and  good  and  valid  in  law*  whereby  there  was  secured  to  and  acquired  by  the  said 
Francis  A.  Walker,  his  heirs  and  assigns*  the  sole  liberiy  ci  printing*  reprinting* 
publishing*  completing,  copying*  executing*  finishing  and  vending  the  said  book  for 
the  term  of  twenty-eight  years  from  the  time  of  reeording  the  title  thereof*  to  wit, 
from  the  said  thirteenth  day  of  February*  1888;  and  that  yon*  the  said  The 
Henry  G.  Allen  Company,  defendant  herein,  have  infringed  the  said  copyright 
and  the  rights  of  the  complainants  thereunder,  by  reproducing,  copying*  publishiag 
and  selling,  and  causing  to  be  reproduced*  copied,  published  and  sold,  without  the 
complainants'  consent^  copies  of  said  copyriglited  book  entitled  ''United  States, 
Part  III*  Political  Geography  and  Statistics,''  as  part  of  the  twenty-thurd  volume 
of  a  certain  book  or  publication  entitled  "Encyclopaedia  Britannlca»  Ninth  Edi- 
tion." 

Now*  therefore*  we  do  strictly  command  and  perpetually  enjote  you,  the  said 
The  Henry  G.  Allen  Company,  your  <^cer8*  agents*  servants  and  warkmeOy  under 
the  pains  and  penalties  which  may  fall  upon  you  and  each  of  you  ia  ease  of  dis- 
obedience, that  you  forthwith  and  forever  hereafter,  desist  and  refrain  from  in 
any  form  or  manner*  directly  or  indirectly,  offering  to  reproduce*  and  from  offering 
to  reprint*  and  from  offering  to  copy  and  from  in  any  manner  whatsoever  offering 
to  sell  any  copy  or  copies  whatsoever  of  the  said  copyrighted  book  entitled 
*<  United  States,  Part  III,  Political  Geography  and  Statistics*"  «r  any  part  or 
parts  thereof;  and  from  directly  or  indirectly,  in  any  form  or  manner*  reproducing, 
printing,  reprinting,  copying,  executing*  finishings  vending  or  selling*  and  from 
directly  or  indirectly*  in  any  form  or  manner*  offering  to  r^roduce^  print* 
reprint,  complete,  copy,  execute*  finish,  vend  or  sell*  any  copies  whatsoever  of 
the  book  or  publication  entitled  "Encyclopaedia  Britannica,  Ninth  Edition,"  or 
any  other  book  or  publication  which  shall  contain  or  consist  in  part  of  said 
copyrighted  book  entitled  "United  States,  Part  III,  Political  Geography  and 
Statistics."  But  nothing  herein  contained  shall  in  anywise  prohibit  the  sale  by 
you,  the  said  The  Henry  G.  Allen  Company,  of  any  book  whatsoever  published  or 
issued  by  the  owners  of  said  copyright,  or  their  representatives. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  United  States 
of  America,  at  ^e  city  of  New  York,  in  said  Southern  District  of  New  York, 
this  nineteenth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-three. 

(Seal)  JOHN  A.  SHIELDS, 

ROWLAND  COX,  Clerk. 

Complainants'  Solicitor. 


FORMS.  1823 

FORM  NO.    46."* 

WRIT  OF  ASSISTANCE. 
In  the  Circnit  CSourt  of  the  United  States  for  the  District  of  Nebraska. 

.^Stna  Life  Insurance  Company  of  Hartford, 

Connecticut,  Complainant, 

.     .  Vin  Chancery, 

against  ^ 

Solomon  C.  Maple  et  al.,  Defendants. 

The  President  of  the  United  States  to  George  H.  Thummel,  Marshal  of  the 

District  fo  Nebraska,  Greeting: 

Whereas  in  the  above  entitled  cause  it  has  been  made  to  appear  in  the  United 
States  Circuit  Court  in  and  for  the  district  of  Nebraska,  that  after  the  decree 
of  said  court  heretofore  rendered  in  the  above  cause  and  proceedings  taken 
for  the  enforcement  thereof,  the  said  i£tna  Life  Insurance  Company  as  com- 
plainant and  purchaser  at  the  foreclosure  sale  under  said  decree  is  entitled  to  be 
put  in  possession  of  the  following  described  realty,  to  wit:   (describing  realty). 

Now,  therefore,  you,  as  United  States  Marshal,  for  said  district  of  Nebraska, 
are  hereby  directed  and  commanded  that  you  forthwith  put  the  said  iEtna  Life 
Insurance  Company  into  possession  of  the  real  estate  above  described  and  that 
you  cause  the  defendants  in  the  above  entitled  cause,  their  agents,  servants 
and  attorneys,  forthwith  to  yield  possession  of  said  property  in  obedience  to  the 
decree  entered  in  this  cause.    Fail  not  hereof. 

Witness,  the  Hon.  M.  W.  Fuller,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  this  fourth  day  of  March,  1898,  with  the  seal  of  the  United 
States  Circuit  Court  in  and  for  the  district  of  Nebraska. 

(Seal)  OSCAR  B.  HILLIS, 

Clerk. 

Ko  12  Ency.  of  Forms,  p.  860,  No.  14,173. 
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Admission  against  party  making,  1307 

Before  master  on   reference,    1442 

Weight  as  affected  by  circumstances  attending  execution,  1806 
Filing,  necessity  of,  1300 
Forms  of,  see  Fobms 
Injunction  cases,  see  Injunctions 
Interlocutory  instrument,  1300 
Interpleader,  affidavit  of  noncoUusion,  2247 
Knowledge  of  facts  by  affiant,  1302 
Nature  and  use  in  general,  1300 
Ne  emeaty  see  Ne  Exeat 
Oath: 

Resident  in  foreign  country,  1306 

Who  may  take  for  use  in  federal  court,  1806 
Party,  propriety  of  affidavit  by,  1302 
Power  to  compel  making,  1801 
Record,  affidavit  as  part  of,  1300 
Signature,  1306 

Solicitor,  propriety  of  affidavit   by,   1302 
Special  motion,  affidavit  of  service  of  notice,  1286 
Status  as  evidence  at  final  hearing,  1300 
Use  against  party  filing,  1307 
Venue,  1304 

Voluntary  character,  1301 
Who  may  make,  1302 
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AFFIRMATION: 

In  lieu  of  oath  to  answer,  705 

AGENTS: 

Reimbursement  for  costs,  2041 

Substituted  service  of  process  on,  see  Sebtice  op  Pboosss 

AOOREGATION  OF  CLAIMS: 
See  Amount  Uf 


ALIENS: 

Alien  enemy: 

Capacity  to  be  sued,  408 

Capacity  to  sue,  448-451 
Suits  between  citisens  and  aliens,  see  Ditebsitt  of  Citizenship 

ALIGNMENT  OF  PARTIES: 
See  Paktiks 

AMBIGUITY: 

Answer  or  cross  bill,  1024 

Construction  of  ambiguous  allegations  against  pleader,  200 

Plea,  856 

AMENDMENT: 
Absolute  right: 

Affidavit,  1104 

After  answer,  1106 

Costs,  1104 

Early  stages  of  litigation.  1104 

Equity  rule,  1104 

Injunction  bill,  1105 

Leave  of  court,  see  infru,  Leave  of  court 

Matters  of  form,  1104 

Small  matters,  1104,  1105 
Accord  and  satisfaction,  amendment  to  avoid,  1003 
Account  stated,  amendment  to  avoid,  1003 
Adding  plaintiffs  with  conflicting  interests,  554 
Affidavit  on  amendment,  1104 
Amount  in  controversy,  1087 
Answer : 

Admissions  made  under  mistake  of  law,  1150 

Answer  after  amendment  of  bill,  see  Answeb 

Application  for  leave  to  file,  1151,  1152 

Application  of  English  practice,  1142 

Caption,  1141 

Clerical  errors,  1141 

Denial  of  amendment  on  affidavit  of  falsity,  1147 

Development  of  rules,  1140 
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AMENDMENT  —  continued 
Answer — continued 
Discretion  of  court: 

Exercise  of  discretion,  1147 

Limits  of  discretion,  1146 

Oath  waived,  1154 

Review  of  discretion,  1 146 
Distinction  between  amended  and  supplemental  answers,  1144,  1145 
Effect  of  waiver  of  oath  in  bill,  1154 
Equity  rule,  1145 

Examination  of  original  pleadings  and  proof,  1147 
Exceptions  for  impertinence,  1153 
Furtherance  of  justice,  1142 
Matters  of  form,  1141 
Matters  of  substance,  1142 
Mistake  in  engrossing,  1141 
Mode  of  making  amendments,  1141,  1144 
Order  granting  leave  to  amend,  1153 
Peculiarities  of  practice,  1140 
Relation  of  amended  answer  to  original,  1 143 
Renewal  of  application  for  leave  to  file,  1152 
Setting  up  new  defense,  1142,  1147 
Strictness  of  law,  1154 
Time  of  amendment,  1148,  1149 
Application  for  leave  to  amend  (see  also  infra,  Leave  of  court) : 
Affidavit,  1083,  1113 
Answer,  1147-1152 
Ck)unter  affidavit,  1113 
Demurrer,  1138 

Hearing  together  with  exceptions  to  answer,  1113 
Manner  of  making  application,  1083 
Small  matters,  1105 

Submission  of  proposed  amendments,  1113 
Time  of  application,  1083,  1121 
Time  of  application  to  amend  answer,  1148,  1149 
Waiver  of  conditions,  1113 
Basis  of  law,  1075 
.Bill: 

Addition  as  new  matter,  1086 

Addition  of  new  parties,  1086,  1361 

Alignment  of  parties,  1086 

Alternative  remedy,  1085 

Amount  in  controversy,  1087 

Continuation  of  original  bill,  1102 

Diversity  of  citizenship,  1087 

Explanation  of  plaintiff's  laches,  1087 

Federal  question,  1087 

In  lieu  of  special  replication,  790,  791,  1093 

Jurisdiction  of  court,  1087 
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AMENDMENT  —  continued 
Bill  —  continued 

Matters  amendable  in  general,  1086 

Nature  of  matter  that  may  be  introdufied.  1087 

New  cause  of  action,  see  infra,  CauM  of  aotaoa 

New  matter,  1086 

Abandonment  of  original  cause,  1098 

Coniiateit  oausa  of  action,  1099 

Demurrer,  1091 

Discretion  of  court,  1096,  1097 

IntroduotlMi  9i  ia0wtj  diss9f«nd  fasts  fnwrallj,  1088 

Matter  not  appropriate  for  amsndmsnt^  1090 

Matter  of  special  replication,  1098 

Relaxation  of  rule,  1092 

Obviating  dismissal,  1342,  1343 

Plea  sustained,  883 

Prayer,  see  infra.  Prayer 

Belation  back  of  amendment,  1108 

Relation  of  amended  to  original  bill,  1108 

Removal  from  state  to  federal  court,  1096 

Right  of  defendant  to  compel  amendment,  1084 

Right  of  plaintiff  to  amend,  1084 

Special  defense,  amendment  to  meet,  281 

To  include  special  replication,  898 

Waivar  of  oath  to  answ«r,  1084 
BiU  of  revivor,  1218 
Cause  of  action: 

Addition  of  consistent  cause  of  action,  1088 

Demurrer,  1091 

Discretion  of  court,  1098,  1007 

Objection  to  introduction  of  new  cause  of  action,  1008 

Relaxation  of  rule  against  new  matter,  1098 

Striking  out  amendment  changing  eause  of  action,  1116 

Waiver  by  failure  to  object  to  introduction  of  new  cause,  1081 
Clerical  errors,  1104 
Considerations  affecting  allowance,  1082 
Copy  of  bill,  service  of,  1130 
Correction  of  errors  in  dates,  1104 
Costs: 

After  answer,  plea,  or  demurrer,  1106 

After  copy  taken  from  clerk's  office,  1104 

After  demurrer  filed,  1117 

After  demurrer  sustained,  966,  1118 

Amendment  of  absolute  right»  1104 

Before  copy  taken  from  clerk's  office,  1104 

Discretion  of  court,  1115 

Indulgence  in  regard  to^  1116 

Reasons  for  imposing  costs,  1115 

SoUcitor's  fee,  1115 
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AMENDMENT  —  continued 
Decree: 

Clerical  errors,  2065,  SOM 

Ck)gnizance  of  motion,  2085 

Ck)nBent  decree,  2082 

Court's  control  over  decree  during  term,  2063 

Decree  entered  by  mistake  or  misrepresentation,  2068 

Effect  of  enrolment,  1977 

Effect  of  erroneous  amendment^  1081 

Equity  rule,  2065 

Federal  decrees,  2066 

Final  decree: 

Adjoomment  tine  die,  2097 
After  end  of  term,  2074 
Appeal  as  affecting  right,  2078 
DeteiBlaation  of  wd  #<  Uxm,  Mf  f 
During  term,  2073 

Keeping  minutes  open  until  foUowiflg  Uoim,  WH 
Meaning  of  ''  final,''  2078 
Statutes,  2076 
Foreclosure  decree,  2865 

General  power  of  court  to  altor  dMfM»  806>Ft0a8 
Inconsistent  decrees,  2087 
Interlocutory  decrees,  2069-2071 
Judicial  and  oleyical  •rtovi  distingutihiii  1067 
Mode  of  talorMniMt,  8078 
Mode  of  proceeding,  2064 
Bight  to  change  before  entry,  1955' 
Second  decree,  2087 
Defects  of  form  under  statutes,  1076 
Defects  of  substance  under  statutes,  1077 
Demurrer: 

Amendability  in  general,  1138 
Direction  by  court  m  mero  motu,  1188 
Leave  of  court,  1138 
Demurrer  after  amendment,  availability  of,  917 
Deposition,  1760,  1816 
Description  of  premises,  1104 

Determination  of  character  of  bill  as  amended  or  original,  1112 
Discretion  of  court: 

Ability  to  produce  evidence  in  support  of  amendment,  1082 

After  demurrer,  967,  1117,  1118 

After  replication  filed,  1107 

Amendment  of  answer  at  or  after  hearing,  1148,  1149 

Answers,  1146,  1147,  1154 

At  or  after  hearing,   1122,  1123,   1124,  1148,  1149 

Ctroumstanees  of  particular  case,  1080 

Considctatiflan  affeeting  discretion  generally,  1088 
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AMENDMENT  —  e<mtimMed 

Ditcretion  of  court  —  eaniinutd 

Coii8i8t«nc7  with  original  pleading,  1097 

Contradictory  amendment,  1082 

CoeU,  1116 

Falsity  of  amendment,  1082  , 

Introduction  of  new  cauae  of  action,  1006 

JuriBdictional  questions,  1082 

Laches,  1082  i 

Leave  of  court,  see  tn/m,  Leave  of  court 

Matters  of  substance,  1142 

Promotion  of  justice,  1082 

Beview,  1081 

Rules  of  oourt,  1079 

SUtutes,  1079,  1080 

Time  of  application  as  affecting  right  to  amend,  1121 
Diversity  of  citiioenship,  1087 
Duty  to  furnish  copy,  1104 

Effect  of  err<meous  amendment  on  validity  of  decree,   1081 
Equity  rules,  1079 
Exceptions  to  master's  report,  1489 
Exhibits  amounting  to  amendment,  1084 
Federal  question,  1087 
Filing: 

Abandonment  of  amendment  by  failure  to  file,  1114 

Application  for  leave  to  file  amended  answer,  1161,  1162 

Striking  out  for  improper  filing,  1116 

Time  of  filing,  1114 
Filling  blanks,  1104 
Foreclosure  decree,  2866 
Form  of  amended  bill,  1110 
Furtherance  of  justice,  1083,  1086,  1142 
General  principles,  1074-1083 
Imposition  of  term  where  demurrer  sustained,  966 
Infants,  amendments  in  behalf  of,   1083 
Injunction : 

Bill,  1106 

Effect  of  amendment  of  bill  on  prior  injunction,  1186 
Insane  persons,  1083 
Intervention,  petition  of,  1137 
Jurisdiction  of  court,  1087 
Laches,  amandment  to  explain,  1087 
Leave  of  court: 

Absolute  right  to  amend,  see  awpfm.  Absolute  right 

After  replication  And  proof,  1107 

After  setting  down  on  bill  and  answer,  1107 

Amendment  of  answer  at  or  after  hearing,  1148,  1149 

Application,  ser  »upra.  Application  for  leave  to  amend 

Demurref^,  1138 
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AMENDMENT  —  continued 

Leave  of  court  —  continued 

Discretion  of  court,  see  aupraf  Discretion  of  court 

Equity  rule,  1106,  1107 

Matter  of  special  replication,  1093 

Order  granting  leave  to  amend  answer,  1153 

Order  specifying  particular  amendnnsnt,   1113 

Recital  of  leave  in  record,  1108 

Withdrawal  of  replication,  1108 
Liberality  in  allowance,  1074,  1078 
Lis  pendens  on  amendment,  1102 
Matters  of  form,   1104 
Misnomer  of  parties,  1104 
Mode  of  making  amendments: 

Answer,  1141,  1144 

Change  on  face  of  original  bill,  1109 

Filing  separate  amended  bill,  1109,  1110 

Interlineations,  1109 

Marginal  additions,  1109 

Recital  of  original  bill  in  amended  bill,  1110 
Multifariousness  not  caused  by  germane  amendment,  439 
Names  of  parties,  1105 
Necessity  for  allowance  in  general,  1074 
Parties : 

Addition  of  new  parties,  1086,  1088 

Alignment  of  parties,  1086,  1088 

Names  of  parties,  1105 

Plea  setting  up  nonjoinder,  1139 

Striking  out  parties,  1086,  1088 

Transposition  of  parties,   1086,  1088 
Pertinency  to  controversy  required,   1083 
Petition  of  intervention,  1137 
Plea,  1139 
Prayer: 

Change  of  prayer,  1086 

For  making  defendants,  1111 

Insertion  of  prayer  for  alternative  relief,  1101 

Relief  adapted  to  case  made  and  proved,  1100 
Proeess: 

New  process,  1086 

Subpoena,  when  necessary  on  amended  bill,  1129 

To  bring  in  new  parties  to  amended  bill,  611 
Relation  back  of  amendment,  1103 
Relation  of  amended  to  original  bill,  1102 
Release,  amendment  to  avoid,  1093 
Remand  to  lower  court  for  amendment,  1126,  1127 
Residence  of  parties,  1105 
Re$  judicata: 

Amendment  to  avoid,  1093 

Failure  to  amend,   1085 
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AMENDMENT  —  continued 
Right  to  sjnend: 

Absolute  right,  see  §upra,  Absolute  right 

Amendment  requiring  new  answer  not  faTored,  1125 

Defendant's  right  to  compel  amendment  of  bill,  1064 

Demurrer  to  bill  sustained,  966,  067 

Discretion  of  court,  see  supra,  Discretion  of  court 

Effect  of  scope  of  answer  on  right,  1124 

Leave  of  court  as  affecting,  see  siipfxi,  Leave  of  court 

Plaintirs  right  to  amend  bill,  1084 

Time  as  affecting,  see  infra,  Time  of  amendment 
Service  of  eofpy  of  bUl,  1130 
Spedml  dsfense,  anHimdirt^t  to  iiiMt»  281 
BUtutoi: 

Defects  of  form,  1076 

Defects  of  tubetance,  1077 

Discretion  under,  1076,  1666 

Judidary  Act,  1076 

Liberal!^  of  applieatioiiy  1078 

Revised  Statutes  of  U.  B.,  1676 

SUtute  of  Jeofails,  16T6 
Statutes  of  limitations: 

Amendment  to  avoid,  1008 
Striking  out,  1104,  1116 

Submission  of  proposed  amendments  to  eout,  1118 
Summary  of  principles,  1083 
Supplemental  bill: 

Amendment  and  supplemental  bill  compared,  1166 

Amendment  instead  of  supplemental  bill,  1166,  1167 

Introducing  new  cause  of  action,  1098 
Terms  on  allovrance,  1083,  1116 
Time  of  amendment: 

After  answer,  plea  or  demurrer,  1106 

After  demurrer  filed,  1117,  1119 

After  demurrer  sustained,  965,  1118,  1120,  1121 

After  final  decree,  1128 

After  or  at  hearing,  1122,  1128,  1124 

Answers,  1148,  1149 

Final  hearing,  1923 

Prejudice  by  delay,  1083 

Remand  to  lower  court  for  amendment^  1186, 1127 
'    Striking  out  unnecessary  party,  1088 

Withdrawal  of  admission,  1142 


AMICUS  CURI^: 

Right  to  appear  at  hearing,  1907 
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AMOUNT  IN  CONTROVERSY: 
Aggregation  of  claims: 

Claims  held  by  different  plaintiffs,  SdS,  870 

Creditor's  bill,  369 

Effect  of  state  statutes  and  practice,  271 

Separatt  olaims  held  by  one  plaintiff,  367 
Allegations  of: 

Colorable  amount,  362 

Conclusiveness  of  plaintiff's  allegations,  360,  361,  365 

Definiteness  and  certainty  required,  368 

General  averment,  sufficiency  #1,  S&T 

Good  faith  required,  362 

Necessity  in  mH  IvMsd  m  matm^  4mmd,  iS# 

Part  of  bill  appropriate  for  allegation,  366 

Presumption  in  favor  •!  aHegatiop,  866 

Suits  to  enforce  political  rights,  366 
Amen'dment,  1087 

Attorney's  fee,  whether  takMi  i«ta  MMMWt  ia  amHaWag,  888 
Costs,  whether  taken  iatoaosomt  i»  aatMrtaiaaBf;  861 
Determination  of  issue,  364 

Interest,  whether  taken  into  account  in  asctiialniBg,  888 
Jurisdiction  as  affected  by,  364,  369 

Matured  coupons  on  bonds,  whether  taken  into  aosMBt  fm  sirnililiiii:  363 
Objection  on  appeal,  366 
Partial  payment,  effect  of,  362 
Proof  where  wm  money  dsiaad,  886 
Value  at  time  when  suit  brought, 


ANCILLARY  PROCEEDINGS; 

Appointment  of  receivers,  see  RBOEiTnui 

Bill  of  review,  see  Bnx  of  Review 

Bill  of  revivor,  see  Bnx  of  Revivob 

Bill  to  construe  decree,  1243 

Bill  to  effectuate  decree,  see  Biu»  to  Efvbotuatk  Dvcreb 

Classification,  1261 

Conditions  under  which  sustainable,  1232,  1233 

CoQfloUdation  of  pnnoi|Nil  mmI  anciUftry  suits,  1313 

Court  in  which  maintainable,  see  i$ifra,  Juiisdietion 

Cross  bill,  see  Cross  Bill 

Definition,  1228 

Dependent  bill  (see  also  Dependbett  Bill),  1246 

Dismissal  on  dismissal  of  principal  suit,  1255 

Equitable  defense  in  action  at  law,  1235 

Equitable  proceeding  ancillary  to  lS0al,  1833 

Examples,  1228 

Interpleader,  see  Intebfleadeb 

InterventioB,  see  Ihtebvehtioii 
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ANCILLARY  PROCEEDINGS  —  continued 
Jurisdiction : 

Ancillary  receirers,  2694 

Attack  on  juriadietion  of  principal  suit,  1230 

Averment  of  jurisdiction,  312,  1229 

Bill  of  rcTiew,  1240 

Bill  of  rcTiTor,  1239 

Bill  to  construe  decree,  1243 

Bill  to  enforce  decree,  1243 

Conclusiveness  of  jurisdiction  of  principal  cause,  1229 

Court  in  which  maintainable,  1233 

Croaa  bill,  1234 

Effect  of  end  of  main  litigation,  1242,  1253,  1255 

Interpleader,  1237 

Property  in  custody  of  court,  1240-1255 

Receivership  suits,  1229,  1244,  2694 

Reservation  in  decree,  1242 

Suit  to  aid  or  enjoin  action  at  law,  1235 

Suit  to  prevent  fraudulent  use  of  decree,  1241 

Suit  to  stay  legal  proceedings,  1236 

Supplemental  bill,  1238 
New  cause  of  action,  1252 
''Original"  suits,  1231 
Parties,  1248 

Peculiarity  of  federal  practice,  1231 

Petition  pro  interesae  auo  (see  also  Intervention),  1246,  1364 
Pleading  and  practice  generally,  1254 
Property  in  custody  of  court: 

Basis  of  proceedings,  1247 

Claim  of  title  arising  out  of  seizure,  1249 

Dependent  bill,  1246 

Effect  of  loss  of  custody,  1253 

Manner  of  asserting  right,  1246 

Petition  pro  interesse  suo,  1246 

Property  not  in  actual  custody,  1250 
Receivership  suits,  see  Receivebs 
Reformation  of  deed,  1236 

Review  of  injunction  granted  by  court  of  ancillary  jurisdiction,  2387 
Stay  of  proceedings  in  ejectment,  1236 
Suit  to  aid  or  enjoin  action  at  law,  1235 
Suit  to  prttvent  fraudulent  use  of  decree,  1241 
Supplemental  bill,  see  Supplemental  Bill 

ANNUITIES: 

Reference  to  ascertain  value  of,  1399 

ANOTHER  SUIT  PENDING : 

Argument  of  sufficiency  of  plea,  914 
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ANOTHER  SUIT  PENDING  —  oowNtttfeil 
Continuance  lor,  1320 
Demurrer,  933   ' 

Form  of  plea  in  abatement,  see  Fobmb 
Plea  in  abatement,  830 
Reference  to  ascertain  truth  of  plea,  916,  916 

ANSWER: 

Accompanying  petition  to  intervene,  1300 
Admission  by  allegation  of  facts,  789,  740 
Adoption  of  answer  of  codefendant,  690 
After  amendment  of  bill: 

Cross  bill,  1132 

Effect  of  previous  pro  oanfeaso,  1134 

Formal  amendment^  1132 

Immaterial  amendment,  1132 

Necessity  of  new  answer  in  general,  1132 

Restriction  of  answer  to  new  matter,  1131 

Right  of  defendant  in  general,  1131 

Taking  pro  confeaw  for  failure  to  answer,  1136 

Time  for  filing  new  answer,  1133 

Waiver  of  filing  out  of  time,  1133 
Allegation  of  facts  as  evidence,  739,  740 

Amendment,  answer  after,  see  supra.  After  amendment  of  bill 
Amendment  of,  see  Amendments 
Analogy  of  plea  to  answer,  825 
Analogy  to  deposition,  1140 
Answer  in  support  of  plea: 

Answer  as  evidence  on  argument  of  plea,  996 

Answer  in  subsidium,  1008 

Bill  charging  fraud  or  combination,  992,  993 

Bill  setting  up  equitable  circumstances,  991 

Concurrent  use  of  answer  and  other  pleadings,  994 

Corroboration  of  plea  by  answer,  996,  997 

Determination  of  necessity,  990 

Direction  to  particular  matters  in  bill,  988 

Discovery  as  affected  by  plea,  see  infra,  Discovery  by  answer 

Exceptions  for  insufficiency,  1006 

Nature,  necessity,  and  use  of,  989,  996,  907,  1007 

Necessity  where  bill  does  not  charge  evidence,  1001 

Necessity  where  bill  does  not  require  discovery,  1000 

Necessity  where  oath  waived  in  bill,  1003,  1004 

Particularity  of  denials,  998 

Plea  not  overruled  by  discovery  in  answer,  984 

Responsiveness  to  interrogatories,  1002 

Testing  plea  where  answer  too  broad,  1006 

Theory  of  requirement,  996 

When  necessary  in  general,  980 
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ANSWER  —  eontinued 

Am  evidence,  see  Etidencb 

By  gumrdian  ad  litem,  491 

Caption,  691 

Certificate  of  counsel  aa  to  merits,  700 

Construction  of  admissions  in  answer,  810 

Constructive  admissions,  740 

Contempt  proceedings: 

Defense  by  answer  generally,  23789  tt74 

Weight  of  answer  at  law,  2470 

Weight  of  answer  in-  equity,  2480 
Corporation  defendant,  who  may  make,  688 
Costs  on  sustaining  exceptions  to  answer,  782 
Cross  bill: 

Answer  and  cross  bill  combined,  1064 

Cross  bill  taken  as  answer,  1022 

Duty  to  answer  dependent  on  answering  original  bill,  1067 
Decree  pro  confcMo  for  failure  to  answer,  678,  1662 
Defense  by  answer: 

Affirmative  defenses,  742 

Allegation  of  facts,  739,  740 

Avoidance  of  case  made  in  bill,  742,  748 

Conclusions  of  law,  748 

Defendant  bound  by  defeuM  All^^ed,  744 

General  traverse,  741    • 

Hearing  on  bill  and  answer,  see  Hbabiho  on  Bnxi  akd  ANSwm 

Inconsistent  defenses,  750,  761 

Objection  for  inconsistency,  753 

Infringement  of  patent,  746 

Manner  of  pleading,  743,  744 

Matter  embodied  in  overruled  plea,  887 

Matters  appropriate  for  cross  bill,  1023 

Numerous  defenses,  749 

One  defense  pleaded  in  two  ways,  762 

Payment,  747 

Proof  of  defense  not  specially  pleaded,  744,  745 

Set-off,  747 

Surplusage,  753 

Testing  sufficiency  of  defense,  810,  811 
Defense  to  merits,  836 
Definition,  683 

Demurrer  overruled  by  answer,  974 
Demurrer,  plea,  and  answer  to  same  bill,  975,  978 
Demurrer  to  answer  improper,  811,  917 
Denial  of  information  and  belief,  726 
Denial  of  knowledge,  726 
Discovery  by  answer  (see  also  Discovert)  : 

Answer  containing  plea  in  bar,  729 
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ANSWER  —  continued 

Disoovery  by  answer  —  continued 
Answer  supporting  plea,  999 
Anticipated  defenses,  720 
Bill  based  on  information  and  belief,  721 
Corporation,  answer  by,  722 
Denial  of  information  and  belief,  7W 
Denial  of  knowledge,  726 

Effect  of  incorfioratioB  Of  plea  in  Answer,  1010, 1011,  1012 
Effect  of  resort  to  plea,  985-986 
Evasive  answer,  723 
Exceptions  for  insufficiency : 

Admission  of  sufficiency  of  demurrer  accompanying  Bnnwn,  983 

Affirmative  defenses,  774 

Amendment  of  exceptions,  778 

Answer  in  support  of  plMi,  aee  BUpra,  Answer  in  support  of  plot 

Attachment  for  contempt  on  sustaining  exceptions,  782 

Costs  on  sustaining  exceptions,  782 

Decree  pro  confeUo  on  sustaining  exceptions,  782 

Defensive  matter  not  subject  to  exceptions,  774 

Demurrer  not  substituted  for>  772 

Discretion  of  court  as  to  form,  778 

Duty  to  answer  over,  782,  783 

Form  of  exceptions,  777,  778 

Fotifldation  for  exceptions,  778 

Function  of  exceptions,  772,  773 

Prayer,  777 

Procedure  when  exceptions  sustaiHedi  782 

Questions  raised  by,  772 

Reference  to  master,  779,  780 

Replication  not  substituted  for,  772 

Replication  on  overruling  exceptions,  781 

Setting  down  for  hearing,  779 

Time  of  filing,  775,  776 

Unsworn  answer,  784,  785,  786,  787 

Waiver  of  right  to  except,  776 

When  exceptions  sustainable,  773 
Fullness  and  explicitness  required,  720 
General  answer,  when  sufficient,  725 
General  traverse,  741 
Immaterial  allegations,  727 
Inconsistent  answer,  723 
Negative  pregnant,  728 
Nonconunittal  statements,  723 
Plea  in  bar,  effect  of,  729 
Specific  interrogatories  in  bill: 

Corporation  defendant,  737 

Demurrable  interrogatories,  736 

Duty  to  answer  in  general,  730 
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ANSWER  —  continued 

Discovery  by  answer  —  continued 

Specific  interrogatories  in  bill  —  continued 
Form  and  extent  of  denial,  731 
Generally,  724,  730 
Information  and  belief,  732 
Marshaling  evidence,  733 
Necessity  to  enforce  full  discovery,  724 
Refusal  to  answer,  allegation  of  grounds,  736 
Trade  secrets,  discovery  of,  734 
Underwritten  note,  738 
Who  must  answer,  737 
Surplusage  in  bill,  727 
Waiver  of  sworn  answer,  effect  of,  787 
Whole  bill  to  be  answered,  719 
Distinction  between  plea  and  answer,  828 
Duty  to  answer  when  plea  overruled,  885 
Election  between  plea  and  answer,  887 
Evasive  answer,  where  discovery  is  sought,  723 
Evidence : 

Answer  as  evidence,  see  Evidbnce 
Exceptions  to  answer: 

Exceptions  to  legal  sufficiency  improper,  810 
For  insuificiency  of  discovery,  see  sMpra,  Discovery  by  answer 
For  scandal  and  impertinence,  see  Scandal  aivd  Imhebtimcncb 
Exhibito,  709 
Filing: 

Leave  to  file  out  of  usual  course,  711 
Presumption  of  regularity,  710 
Time  of  filing,  710 
Formal  pleading  of  defendant,  677 
Forms  relating  to,  see  Fobms 
Fullness  and  explicitness  required: 

Bill  based  on  information  and  balief,  721 
Corporation  defendant,  722 
General  rule,  720 
Functions,  715,  716,  718 
General  answer,  words  suiScient,  726 
Guardian  ad  litefn,  491 

Immaterial  allegations  not  to  be  answered,  727 
Inconsistency  as  surplusage,  753 
Inconsistent  answer  where  discovery  is  sought,  723 
Incorporation  of  plea  or  demurrer  in  answer : 
Aflirmative  plea,  1011 
Anomalous  plea,  1012 
Discovery,  effect  on,  1010,  101 1^  1012 
Equity  rule,  1010-1014 
Negative  plea,  1012 

Notice  of  reliance  on  matter  of  plea.  10151 
Propriety  of  practice,  1009 
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ANSWER  —  continued 

Incorporation  of  plea  or  demurrer  in  tJiBwer  —  continued 

Rule  where  separate  plea  ftni  OTerroledy  1014 
Injunction  cases,  see  iNJUNonoiro 
In  8uh9%dium,  1008 
Interrogatories  in,  236 
Joinder  of  answer  and  ptoa  or  d«iniirrer|  677 
Joint  and  several  answer,  when  proper,  680 
Multifariousness,  objection  by  aaaweri  441 
Nature  and  object,  1140 
Necessity  for,  104,  677 
Necessity  of  answering  whole  bill,  710 
Negative  pregnant,  728 
N(»ninal  defendant,  687 
Oath: 

Affirmation  in  lieu  of  oath,  706 

Authentication  of  official  character  of  officer  administering*  704 

Corporation  defendant,  702 

Dismissal  of  bill  without  prejudice  to  waive  oath,  1004 

Equity  rule,  786 

Exceptions  to  unsworn  answer,  784»  786,  786,  787 

Creneral  rule  as  to  aeoessaty,  701 

Joint  and  several  answer,  703 

Objection  for  want  of  oath,  706 

Order  of  court  dispensing  with,  707 

Peer  of  the  reahn,  702 

Striking  out  unsworn  answer,  706 

8wom  answer  evidence  for  defendant,  701 

Waiver,  see  infra.  Waiver  of  oath 

Who  may   administer,   704 
Objection  by  answer  for  nonjoinder  of  parties,  616 
Order  to  answer  on  overruling  demurrer,  968 
FAragraphic  divisions,  696 

Parts  of  bill  to  which  answer  respottda,  717*  718 
Perpetuation  of  testimony,  1778 
Petition,  answer  to,  1299 

Plea  and  answer  setting  up  different  defcnsoi,  980 
Plea,  answer,  and  demurrer  to  same  bill,  975,  978 
Plea  overruled  by  answer,  974,  981 

Plea  to  jurisdiction  not  overruled  by  answer  to  meritsi  981 
Prayer,  696 
Process  to  compel,  686 

Fro  eonfeMo  for  failure  to  answer,  plead,  or  demur,  1662 
Receivership  caMst 

Proceedings  for  interlocutory  dischaife,  2796 

Weight  of  answer,  2666 
Reservation  of  exceptions  for  defects,  692 
Responsiveness : 

Admission  of  allegation  of  bill,  1606 
]B^.  Prac.  Vol.  111.^121. 
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BetpontiTcnMS  —  eontimted 

Defeiue  of  innooent  purehftse,  1007 

Denial  of  material  allegation  of  bill,  1006 

Determination  by  burden  of  proof,  1010 

Erroneona  view,  101 1 

Facta  set  up  in  avoidanee  of  eaae  made,  1006 

niuatrationa,  1008 

Matters  of  charge  and  discharge,  1006 

New  matter  general]/,  1000,  1007 

What  constitutes  in  general,  1006 
BadTor  of  suit: 

Oontents,  1220 

Necessity,  1210 
Bule  that  answer  overrules  plea,  074,  081 
Scandal  and  impertinence,  see  Bcasual  and  Impbrtiabmcb 
Signature  of  counsel,  700 
Signature  of  defendant : 

Attestation  of,  007 

Corporati<m  defendant,  000 

Curing  want  of  signature,  007 

Guardian  or  ccMnmittee  of  incompetent,  007 

Leave  to  file  unsigned  answer,  008 

Municipal  corporation,  000 

Necessity  of,  007 
Solicitor,  power  of,  087 

Specific  interrogatories  not  necessary  to  enforce  full  diaoorery,  724 
Statement  of  facts  in,  104 
Striking  out : 

For  informality  generally,  713 

For  want  of  oath,  700 
Substance  of,  003 

Suggestion  of  want  of  parties,  764,  766 
Suit  to  enforce  or  cancel  deed,  1020 
Superiority  of  answer  to  plea  or  demurrer,  074 
Supplemental  bill,  see  Sufplbmsntal  Bill 
Surplusage  not  to  be  answered,  727 
Taking  of  answer: 

Commission  to  take,  084,  086 

Dedimut  pote$ia4em,  086 

Early  practice,  084 
Terms  on  allowing  after  demurrer  overruled,  000 
Time  to  answer: 

Determination  with  reference  to  rule  days,  078,  1200 

Motion  to  extend  time,  681 

Pleading  before  time  expires,  070 

Waiver  of  failure  to  answer  in  time,  080 

When  plea  overruled,  886 
Title,  001 
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ANSWER  —  caniiwued 

Traverse  of  matters  not  expressly  admitted,  694 

Vehicle  of  discovery,  719-720 

Verification,  see  supra.  Oath. 

Waiver  of  defects  by  answering  to  merits: 

Defect  in  venue,  388 

Matters  a\iiihible  by  motion  or  demurrer  generally,  714 
Waiver  of  oath : 

By  amendment  of  bill,  1094 

Effect  on  answer  as  evidence,  784 

Effect  on  duty  to  answer  fully,  785,  786,  787 

Equity  rule,  701,  708 
Waiver  of  right  to  plead  by  answering,  871 
Who  must  answer,  687 

Withdrawal  by  leave  of  court,  712  , 

Withdrawal  to  rely  on  plea,  982 
Written  answer  formerly  not  required,  683 

APPEALS: 

Bill  of  review,  see  Bill  or  Bstibw 
Contempt  proceedings,  see  Contempt 
Costs,  appeals  from  decrees  concerning,  see  Costs 
Damages  on  appeal  taken  for  delay,  2203 
Decrees  generally,  see  Dbcbee 
Decrees  pro  oonfes9o,  see  Taking  Bnx  Pbo  CoNnsso 
Departure  from  rule  of  practice  not  reversible  error,  132 
«   Injunction  cases,  see  Injunctions 
Intervention  prooaedings,  see  Intebvention 
Issues  to  ivajf  see  Issues  to  Just 
Judiciary  Ael»  1937 
Orders  of  leftoenoe,  see  Refebence 
Receivership  cases,  see  Rbceivebs 
For  appeals  in  particular  proceedings  and  from  particular  decrees,  orders, 

etc,  see  the  titles  in  this  Index  spedfieally  dealing  with  such  proceedings, 

decrees,  etc. 

APPEARANCE: 

Appearance  day,  644 

Authority  of  attorney  or  solicitor  to  enter  appearance,  641 

Corporation,  appearance  by  attorney,  641 

Corporation,  enforcing  appearance  of,  673,  674 

Day  for,  644 

Entry,  formal  and  informal,  640 

Form  of,  640 

General  appearance: 

Amendment  into  special  appearance,  666 

By  general  demurrer,  647 

By  motion  to  dismiss  on  merits,  647 
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APPEARANCE  ^  eonf  t iMiMi 

General  appearance  —  ooUffimftl 

By  request  for  ertenBlon  of  time,  647 

Defects,  waiver  by  in  general,  659 

Definition,  646 

Effect  on  Jurisdiction  over  subject  matter  and  person,  666 

Limitation  to  pMdlllg  ttilt,  660 

Petition  for  removal,  649 

Ratification  of  unauthorised  general  at»pe*raiiee,  MT 

Steps  importing,  647 

Steps  not  importing,  64i 

Waiver  of  defects  by,  659 

Waiver  of  questions  raised  by  ffMtmn  spcelal  afipeatMei,  661 

Withdrawal  to  enter  special  appearance,  656 

Words  of  reservation,  646 
Infants,  642 
Insane  persons,  642 
Married  women,  64S 
Necessity  of,  640 
Praecipe  for,  form  of,  see  Fonics 
Process  to  compel,  663-676 
Remedies  for  failure  tO  Apfiear! 

Attachment  for  contempt,  664-667,  675,  676 

Commission  of  rebellion,  667 

Compulsory  proeeit,  66S-676 

Decree  pro  t&nfH90,  669,  678,  674,  155f 

DisirinffM,  673 

English  practice,  667 

Sequestration,  667-672,  674,  675 

Warrant  of  arrest,  667 
Special  appearance: 

Definition,  650 

English  pmctiee,  654 

Entry  of,  650 

Formal  special  appearance,  651 

Form  of  motion  for  questioning  jurisdiction,  662 

General  jurisdiction  on  overruling  defendant's  oontentidii, 

Informal  special  appearance,  652 

Leave  of  eoilrt,  655 

Local  rules  determining  mode,  658 

Motion  after  special  apfMarUief,  how  tor  pnrty  in  «mrt,  650 

Motion  to  dismiss  by  defendant  not  served,  648 

Operation  as  general  appearance  at  next  term,  648 

Person  improperly  served  as  defendant,  648 

Petition  for  removal,  649 

Privileged  persons,  650 

Substitution  for  general  appearance,  656 

To  test  question  of  venue,  890 
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APPEARANCE  —  ooKtinwsd 

Special  appearance  —  conUnned 

Waiver  of  Juriadietion  by  subeequeiit  general  appearance,  061 

When  proper  in  general,  MO 
Time  to  appear  as  dependent  on  rule  days,  1266 
Voluntary  appearance  as  conferring  jurisdiction,  595 
Waiver  of  defect  of  venue  by  general  appearance,  386 
Withdrawal  of,  645 
Writing,  640 

APPORTIONMENT  OF  GOSTS: 
See  Cows 

ARGUMENT: 

At  hearing,  see  Bl4il|fp 

Printing,  costs  of,  1898 

Setting  down  plea  for  argument,  see  Plea 

ARGUMENTATIVENESS : 
Of  plea,  856 

ARREST: 

Writ  of  execution  of  decree,  2212 

ASSIGNEES: 

Diversity  of  eitlaeiisliip  in  suits  1^,  346-648 

ASSISTANCE,  WRIT  OF: 

Application  for  writ,  9892 

Considerations  bearing  on  issuance,  2998 

Contents,  2224 

Direction  of  writ,  2224 

Distinguished  from  writ  of  possession,  2218 

Doubtful  cases,  2223 

Equity  rules,  2217 

Federal  practice  generally,  2217 

Form  of  writ,  2224;  Appendix,  p.  1823 

In  aid  of  sequestration,  672 

Lord  Bacon's  ordinances,  2216 

Order  in  lieu  of  writ,  2225 

Origin  and  development,  8916 

Pltfties: 

Defendants,  2221 

English  practice,  2219 

Equity  rule,  2220 

Federal  practice,  2220 

Purchasers,  2219,  2220 

Strangers  to  original  suit,  221^2991 
Priority  in  general,  2215 
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ATTAOHM£NT: 

Contempt  proceedings  generally,  see  Coiytempt 
For  disobedience  to  subpoena,  see  SuBPOCfA,  Wbit  or 
Petition  where  property  of  stranger  attached,  1294 
Pkoperty  in  hands  of  receiver,  2602 

ATTAINTED  PEB80NS: 
Capacity  to  sue,  448 

ATTORNEY  (see  also  CounSEL;  Souciroi) : 
Authority  to  enter  appearance,  641 

Distinction  between  attorney  and  counselor  in  supreoM  court,  M7 
Formal  or  nominal  parties,  535 
Lien  of,  2061,  2062 
Substituted  service  of  process  on,  see  Sebvice  of  Peogem 

AVERMENTS: 

Jurisdictional,  see  JuEUDicnoN al  Aveemeivts 

AWARD: 

Plea  in  bar,  832 

Plea  to  avoid  award  of  arbitrators,  843 

BACON,  LORD: 

Ordinances  of,  see  Obdxnahceb  or  Loed  Chancelloe  Baoon 

BANKRUPTCY: 

Ancillaiy  proceeding  to  conserve  property,  1228 

Capacity  of  bankrupt  to  be  sued,  484 

Jurisdiction  in  district  courts,  3 

Ne  ereol  in  bankruptcy  proceedings,  2260 

Plea  in  abatement,  830 

Referee,  1679 

Time  for  filing  bill  to  review  decree,  2144 

BAR,  PLEA  IN: 
See  Plea 

BETTERMENTS: 

Preferential  claims  in  receivership  eases,  2744,  2745 

BILL: 

Accounting  under  general  prayer,  249 
Address: 

In  English  chancery,  163 

In  federal  court,  165 

In  state  courts  of  equity,  104 
Admission  by  allegation  of  facts,  739 
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BILL  —  eoniimued 

Admisaiom,  chaises  of,  223,  224 
Allegatioiu: 

Admissions  in  answer,  when  defects  cored  by,  181 

Ambiguous  allegations,  construction  against  pleader,  200 

Certainty,  remedy  for  lack  of,  186 

Certainty,  when  lack  of  excusable^  180 

Common-law  forms,  use  of,  184 

Condition  precedent,  performance  of,  202 

Construction,  principle  of  in  general,  286 

Distinguished  from  interrogatories,  787 

Estoppel,  213,  214 

Eridenoe  not  to  be  pleaded,  170 

Extraordinary  relief,  103 

Facts  to  be  alleged,  176,  177 

Harmonixing  allegations,  287 

InsufBeient  facts  and  uncertainty  distinguished,  182 

Interest  of  parties: 
Defendant,  206,  200 

Demurrer  for  absence  of  allegation,  204 
Joint  interest  of  defendants,  435 
Joint  interest  of  plaintiiTs,  434 
Plaintiff,  201,  203 

Jurisdiction,  see  JunsDionovAL  ATniOBim 

Laches,  210,  211 

Lqial  conclusions,  175 

LiabiUty  of  defendant,  207,  206 

Misconduct,  102 

Negligence,  102 

Personal  and  intangible  rights  oertainty  rtqulred,  106 

Relief  determined  by  scope  of,  178,  103 

Saving  equity  of  biU,  288 

Saving  jurisdiction  of  court,  280 

Set  forms  unnecessary,  183 

Title,  how  alleged,  205 

Title  of  plaintiff,  necessity  of  alleging,  201 
Amendment  of,  see  AmiTDiaBNT 
Anticipating  defenses,  841,  844 
As  evidence^  see  Evundtcb 
Caption: 

Allegation  improper  in,  161 

Purpose  and  form  of,  150 

When  improper,  160 
Gause  of  action: 

Demurrer  to  new  matter,  1001 

Manner  of  introducing,  1000 
Certainty  of  allegations,  180,  185 
Certiorari,  nature  of,  152 
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BILL  —  c<mtimued 
Charging  part: 

AdmiisioiiB,  chaiges  of,  223,  224 

Amendment  to  meet  special  defeaee,  8S1 

Antidpating  defeneee  in  general,  880-231 

Anticipating  defenses,  mode  of,  230 

Confessions,  charges  of,  283,  884 

Documents,  charges  of,  225 

Evidence,  charges  of,  288 

Function  of,  in  general,  820 

Interrogatories,  purpose  of,  730 

Relation  to  stating  part,  221 
Classification  in  general,  140  ei  seg. 
Class  suits,  543 

Common  conspiracy  clause,  nature  and  purpose  of,  818,  818 
Confederating  clause,  nature  and  purpose  of,  818,  818 
Confessions,  charges  of,  883,  884 
Consistency  required  in  stating  facts,  258 
Construction  and  interpretation  of  allcgatioaa,  888 
Cross  bill,  see  CBoes  Box 
De  bene  earn,  see  Bill  db  Bbnk  Bmb 
Dependent  bill: 

Classification  of  dependent  bills,  144 

Definition,  142 

Illustrations  of  types,  145,  146 

In  nature  of  original  bill,  148 

Property  in  custody  of  court,  1248 
Discovery,  see  DuoovBT 
Distinguished  from  information,  137 
Documents,  charging,  885 

Double  aspect  under  prayer  for  altemaiiva  nlitf,  858 
Evidence : 

Bill  as  evidence,  see  Evidence 

Charging  evidence,  222 
Exceptions  to,  form  for,  see  Fobmb 
Filing: 

Commencement  of  suit  by,  580,  581 

Effect  of  submission  to  jurisdiction,  580 

What  constitutes,  680 
Foreclosure  suits,  see  Fotsclobube 
Formal  parts  in  general,  162 
Form,  simplicity  of  in  general,  158 
Forms  of  bills,  see  FcttMS 
Fraud,  allegations  of,  see  Fraud 
Information  distinguished  from,  137 
Initials,  use  of  in  naming  parties,  169 
Injunction  bills,  see  Injitnotion 
Interest)  allegations  of,  see  supra,  Allegations 
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BILL  —  ocm^fiiiiad 

Interpleader,  see  Intebflbadke 

Interpretation  and  oonetruction  of  allegatione,  286 

Interrogatories: 

Additional  interrogatories,  propriety  of,  241 

Answer  not  to  eontaiB,  226 

on  charges  of  evidence,  239 
on  general  charge,  240 

Distinguished  from  allegation^,  787 

General  interrogatory,  form  of,  237  ^ 

Kinds  of,  236 

Origin  and  purpose  of,  233 

Precision  neoessaiy,  241 

Reference  to  in  bill,  238 

Special  interrogatoiy,  nature  and  form  of,  288. 

Specific  interrogatories  not  neoassary   to  anforoe  full   ditoovsry,   724 

Use  confined  to  equity  practice,  234 
Introduction : 

Christian  name,  middle  name,  and  surname,  168 

Citixenahip  of  parties,  remedy  for  failure  to  state,  806 

Form  of  in  general,  167 

Initials,  use  of  in  name  of  parties,  168 

Mistake  in  naming  party,  178 

Names  of  parties,  remedy  for  failure  to  itate,  806 

Naming  married  woman,  170 

Naming  parties  in  general,  168 

Purpose  of,  166 

Remedy  for  insufficienoy,  306 

Representative  parties,  naming,  178 

Residence  of  parties,  statement  of,  171 

Residence  of  parties: 

Remedy  for  failure  to  state,  306 
Jurisdiction,  averment  of,  see  Jobisugtioval  AmuaoKjB 
Jurisdiction  clause,  necessity  of,  828 
L^gal  conclusions,  176 
Misconduct,  allegations  of,  182 
Mixed  character,  143 

Multifariousness  in,  see  MuLTiFABiousNMa  AMD  MtaJounm 
Naming  parties,  see  supra.  Introduction 
Narrative  part,  importaooe  of,  174 
Necessity  for,  104 
Negligence,  allegations  of,  102 
New  cause  of  action,  1090,  1091 
Oath: 

Prayer  as  to,  274,  876 

Verification,  see  infra,  Verifloatlon 
Of  costs,  see  Costs 
Of  discovery,  see  Disoovebt 
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BILL  — ooMlMMiod 

Of  interplMder,  see  InmrLBAOB 

Of  relief,  see  RsLiKr 

Original  bill,  aee  Ononfix  Bm. 

Paragraphii^,  298 

Ferpetiwtioii  of  teetimooy,  aee  PsMruATiOK  or  Tknmoinr 

Ptsyer  for  prooeaa: 

Minority  of  defendant,  atateoMnt  of,  273 
Namea,  remedy  for  failure  to  atate,  306 
Naming  defendanta,  272 
Neeeaaity  and  importanee  of,  271 
Ke  «mi«,  2270 
Oath,  requirement  of,  274 
Oath,  waiver  of,  275 
Bemedy  for  inauffleienegr,  306 
Statement  aa  to  diaabUity  of  dafendanta,  487 
Ptayer  lor  relief: 

Aeoountiog  under  general  prayer,  240 
AltematiTe  prayer: 

Conformity  of  prayer  with  apeeial  .relief  aoQght,  256 
Criterion  of  right  to  prayer,  250 
Diaeretioa  of  eourt  aa  to  granting,  265-267 
Effect  of  multifariouaneaa,  264 
For  aeeondaiy  relief,  263 
Foundation  on  auooeaaive  equitiea,  262 
Bight,  aa  affected  by  partiea,  260,  270 
Scope  of  prayer,  255 
Underlying  principlea  in  general,  254 
Confoimity  of  Klief  to  caae  made  in  bill,  247,  248,  1041 
Conaiatency  of  facta  and  prayera,  261 
Cumulative  grounda  of  action,  260 
General  prayer: 

Belief  grantable  in  auit  for  apedfic  performance,  251 
Belief  grantable  under  in  general,  246 
Belief  where  bill  chargea  fraud,  252,  253 
Uae  to  effectuate  relief  sought  in  apedal  prayer,  250 
When  sufficient  in  general,  243 
Inconsistency,  effect  of,  258 
Kinds  of,  242 

Special  demurrer  to  prayer  for  extraordinary  relief,  050 
Special  prayer: 

Scope  and  effect  of,  246 
When  auffident,  244 
Premiaea,  importanee  of,  174 
Proceaa,  prayer  for,  aee  9Upn,  Prayer  for  prooeaa 
Pro  c<mf€99o,  see  Tamvxq  Bill  Pno  CoKmao 
Quieting  title,  see  QuucnifO  Titlb 
Beceivership  cases,  see  Bbceivebb 
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BILL  —  ooniimted 

Refonnation,  see  Bdobmation 

Relief,  bill  of»  see  Relief 

Relief,  prayer  for,  see  aupra,  Prayer  for  relief 

Review,  Mil  of,  see  Bill  of  Review 

Revivor,  bill  of,  see  Bill  of  Rbvivoe 

Signature  of  ooimsel: 

Necessity  for,  209 

Objection  for  want  of  signature,  801 

Place  of  signing,  300 

Remedy  for  want  of,  306 
Signature  of  plaintiff: 

Necessity  of,  302 
Special  defense,  amendment  to  meet,  231 
Statement  of  facts  in,  104 
Stating  part,  importance  of,  174 
Striking  bill  from  files,  306 
Supplemental  bill,  see  SupPLBmsNTAL  Bill 
To  effectuate  decree,  see  Bill  to  Effbotuatb  Dbobeb 
To  impeach  decree,  see  Bnx  to  Impeach  Dbcsee 
To  perpetuate  testimony,  see  Peepetuatiok  ot  TBaTDCONT 
Verification: 

Necessity  of,  304 

Remedy  for  want  of,  306 

What  bills  require  verificationi  305 

Who  may  make,  304 

BILL  DE  BENE  ESSE: 

Aifidavit  in  support  of,  1790 

Allegations,  1700 

Auxiliary  bill,  1780 

Bill  to  perpetuate  testimony,  see  PEBPEnjAHDif  or  TmilMOBf 

Deposition  de  bene  esse,  see  Deposition 

Original  bill,  155 

Propriety  of,  1789 

Purpose,  1789 

Qualification,  1790 

Resemblance  to  bill  to  perpetuate  testimony,  1789 

Use  in  aid  of  litigation  pending  in  another  court,  1789, 1791 

Verification  of,  305 

BILL  OF  DISCOVERT: 
See  DisoovBET 

BILL  OF  EXCHANGE: 

Proof  of,  as  exhibit^  1621 

BILL  OF  INTERPLEADER: 
See  IionpuuDEa 
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BILL  OF  RELIBF: 
SeeBELixr 

BILL  OF  RirVIEW: 

Abandonment  of  appeal  as  affecting  right  to  matntain,  S146 
AtBdarit  on  petition  for  leave  to  file,  2162 
Ancillary  proceeding,  1240 
Appeals: 

Application  to  appellate  court,  2181 

Diligence  in  regard  to  new  evidence,  2183 

Leave  at  instance  of  party  not  appealing,  2180 

Leave  of  appellate  court  to  review  decree,  2179 

Kateriality  of  new  evidence,  2183 

Order  of  appellate  court  granting  leave,  2188 

Review  of  decree  rendered  by  appellate  court,  2178 

Second  application  for  leave  to  review,  2184 
Bill  of  review,  lupplement,  and  revivor^  2125 
Clerical  error,  2134 
Consent  decree,  2138 
Contents: 

Generally,  2173 

Supplemental  bill  in  nature  of  bill  of  review,  2176 
Costs: 

Security  for  costs,  2168 

Stay  of  proceedings  pending  payment,  2178 
Court  in  which  bill  maintainable,  2121 
Decree  based  on  forgery,  2149 
Decree  contrary  to  law,  2132,  2136 
Decree  unjustified  by  original  bill,  2133 
Default  deeree,  2148 
Definition,  146 

Demurrer  for  failure  to  aver  performance,  2171 
Discretion  of  court: 

New  or  newly  discovered  evidence,  2157 

Passing  on  merits,  2127 

Review  of  discretion,  2169 

Suspension  of  decree  pending  review,  2128 
Effect  of  adjudication,  2177 
Error  apparent: 

Analogy  to  writ  of  error,  2130 

Change  in  ruling  by  appellate  court,  2136 

Clerical  error,  2134 

Consent  decree,  2138 

Decree  contrary  to  law,  2132,  2136 

Decree  irregularly  entered,  2133 

Decree  unjustified  by  reasonable  bill,  2133 

Errors  reviewable,  2130 

Irregularities  not  affecting  merits,  2134 
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BILL  OF  REVIEW^ eantinued 
Error  apparent  —  continued 

Leave  of  court,  2141-2143 

Hatters  previously  reheard,  2139 

Matters  waived,  2138 

Meaning  of  term,  2130 

Nonjoinder  of  proper  parties,  2136 

Ruling  of  state  court  and  state  statute,  2187 

Scope  of  review,  2140 

Time  for  review,  2144,  2147 

Want  of  jurisdiction,  2131 
Filing,  see  infra,  Time  for  filing 
Final  or  interlocutory  decree,  2120 
Grounds: 

Change  of  ruling  by  higher  court,  2186 

Defect  of  parties,  2136 

Error  apparent,  see  aupra,  Error  apparent 

Joinder  of  different  grounds,  2176 

Lord  Bacon's  Ordinances,  2110 

Necessity  of  setting  forth  grounds,  2119 

New  or  newly  discovered  evidence,  see  infnl^,  New  or  newly  diswvered 
evidence 

Want  of  proper  service,  2133 
Injunction  against  enforcement  of  decree,  2128 
Irregularities  not  affecting  merits,  2134 
Jurisdiction: 

Court  in  which  bill  maintainable,  8121 

Review  for  want  of  jurisdiction,  2131 
Leave  of  court: 

Affidavit  accompanying  petition,  2160 

Answer  to  petition,  2162 

Appealed  cases,  2141 

Appellate  court,  2170,  2180 

Draft  of  proposed  bill  accompanying  peiitioiif  8161 

Effect  of  granting  leave,  2148 

Laches,  2164 

Leave  at  instance  of  party  not  appealing,  2180 

Necessity  in  general,  2141,  2142 

Negligence,  2164 

New  or  newly  discovered  evidence,  2167-2162 

Petition  for  leave  to  file,  2160,  2161 

Presumption  as  to  diligence,  2167 

Presumption  as  to  granting  of  leave,  2168 

Review  of  court's  discretion,  8169 
Lord  Bacon's  Ordinances,  2118,  8119,  8160 
Matters  waived,  2138 
New  or  newly  discovered  evidence: 

Cogency  and  weight  of  evidence,  2161 

Cuniuliitive  oral  testimony,  2168 
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BILL  OF  REVIEW  —  cotUimi€d 

New  or  newly  discovered  evidence  —  coniinued 

Diligence  m  affecting  right,  2163,  2166,  2167 

IXwumentary  evidence,  2163 

Evidence  to  impeach  former  witnesses,  2154 

Excuse  for  failure  to  search  for  evidence,  2165 

Forgery,  2149 

Fraud,  2149 

Generally,  2148 

Laches,  2164 

Leave  of  court,  2157-2159 

Lord  Bacon's  Ordinances,  2160 

Matters  not  in  issue  in  prior  suit,  2155 

Negligence,  2164 

Perfoimance  of  prior  decree,  2161^2173 

P«»tition  for  leave  to  file,  2160-2162 

Power  of  appellate  court  to  determine  diligence,  2183 

Power  of  appellate  court  to  determine  materiality,  2183 

Presumption  as  to  diligence,  2167 

Rehearing  instead  of  bill  of  review,  2150 

Remand  by  appellate  court,  2179 

Requisites  of  new  evidence  in  general,  2150 

Time  for  filing  bill,  2156 
Origin  of  review  by  bill,  2118 
Parties: 

Assignee  of  party's  interest,  2123 

Determination  of  question  on  facta  of  caae,  2126 

Necessary  and  unnecessary  parties,  2126 

Parties  and  privies  to  original  suit,  2123 

Persons  aggrieved,  2122 

Representative  parties,  2123 

Who  may  maintain  generally,  2122 
Performance  of  prior  decree: 

Demurrer  for  failure  to  aver  performance,  2171 

Excuse  for  amount  of  performnnce,  2170 

Showing  performance,  2169 
Petition  for  leave  to  file,  2160,  2161 
Petition  to  rehear  treated  as  informal  bill  of  review,  2174 
Presumption  as  to  diligence  in  gathering  evidence,  2167 
Pure  bill,  2129 

Receivership  pending  bill,  2128 
Rehearing  as  bar  to,  2139 
Rehearing  instead  of,  2150 
Ruling  of  state  court  under  state  statute,  2137 
Scope  of  review  for  error  apparent,  2140 
Second  application  for  leave  to  review,  2184 
Security  for  costs  and  damages,  2168 

Supplemental  bill  in  nature  of  bill  of  review,  2124,  2150,  2176 
Suspension  of  decree  pending  review,  2128 
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BILL  OF  BEVUSW —' eantkiued 
nme  for  filing: 

Analogy  to  time  for  appealing,  2143 

Bill  based  on  newly  diseovered  evideooe,  2156 

Decree  in  bankruptcy,  2144 

Effect  of  abandonment  of  appeal^  2146 

Equity  rule,  2117 

Error  apparent,  2143 

Extension  of  time,  2145 

Generally,  2117 

Laebes,  2156 

New  or  newly  discovered  CTidence,  2150,  2156 

Objection  for  filing  out  of  time,  2147 
Wbo  may  maintain,  2122,  2123 

BILL  OF  REVIVOR  (see  also  RsnvoB) : 

Admission  by  failure  to  plead  or  answer,  1212 

AltematiTe  proceedings,  1226,  1227 

Amendments,  1218 

Ancillary  proceeding,  1202,  1289 

Answer  to  bill: 

Contents,  1220 

Necessity,  1219 
Bill  in  nature  of  bill  of  revivor: 

Equity  rule,  1214 

Privity  required,  1210 

Right  resulting  from  act  of  predeoessor  himself,  1210 

Suit  against  successor  of  corporation,  1211 
Bill  of  review,  supplement,  and  revivor,  2125 
Bill  of  revivor  and  supplement,  1212 
Comparison  with  simple  supplemental  bill,  1202 
Confonnity  to  original  bill,  1218 
Contents,  1218 
Decrees: 

Bill  to  carry  decree  into  effect,  1225 

Bill  to  revive  decree,  1224 
Deflniteness  and  certainty,  1218 
Effect  of  sustaining,  1221 
Equity  rule,  1214 

Introduction  of  new  cause  of  action,  1090 
Jurisdiction,  1202,  1230 
Laches,  1215 
Leave  of  court,  1215 

Nature  of  proceeding  generally,  1202-1211 
Necessity  in  general,  1202 
Order  to  revive,  1213 
Order  to  show  cause,  1214 
Parties: 

Administrate^,  1212 
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BILL  OF  REVIVOR  — eofUfiHiad 
P&rtiet  —  €tmtinued 

Bill  to  reriTe  dtene,  122A 

Executor,  1212 

Hein,  1212 

SneeeMor  in  interest,  121t 
Patent  infringement  caaea,  1204 
Plea  to  bill,  1210 
Privity: 

Bill  in  nature  of  bill  of  rerivor,  1210 

Bill  of  rerivor  proper,  1200 
Propriety  of: 

Purpose  of  original  bill  fully  aeeonpliiked,  1210 

Question  of  eosta,  1217 
Purpose  of,  145 

Setting  out  original  bill  and  proeeedi^ga,  1810 
Striking  out  bill  improperly  tiled,  1816 
Subpoena,  611 

Suit  against  sucoeasor  of  corporation,  1211 
Supplemental  bill  distinguished  from  bill  of  iefiTor»  1101 
Time  of  fiUng,  1213,  1216,  1223 

BILL  TO  CONSTRUE  DECREE: 
Ancillary  proceeding,  1243 

BILL  TO  EFFECTUATE  DECREE : 
Ancillary  proceeding,  1243,  2231 
Bill  by  transferee  of  property,  2220 
Decree  in  another  court,  2232 
Discovery  in  aid  of  prior  decree,  2230 
Discretion  of  court  as  to  granting  relief,  22S8 
Forms  relating  to,  see  FoBlcs 
Imposition  of  terms,  2233 
Jurisdiction,  1243 
Kattera  available,  2228 
Nature,  2226 
Original  bill,  2232 
Power  of  court  to  entertain,  2227 
Renewal  of  decree  about  to  be  barred,  2231 
Supplemental  bill  in  aid  of  decree,  2226 
Want  of  jurisdiction  in  prior  suit,  2834 

BILL  TO  IMPEACH  DECREE: 
Accident  or  mistake: 

Bill  in  nature  of  bill  of  reflew,  8US 
Freedom  from  negligenoe,  2104 
Necessity  of  good  defense,  2104 
Original  bill,  2103 
Requisites  of  bill,  2104 
Time  for  filing,  2105 
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BILL  TO  IMPEACH  DIRCRBE  — continued 

Ck>mp«rison  with  rehearing  and  bill  of  review,  2185 
Fraud: 

Analogy  to  bill  of  review,  2186 

Bill  in  nature  of  bill  of  review,  2186 

Effect  of  sustaining  bill,  2102 

Grounds  justifying  maintenance  of  8Uit»  2188 

Inherent  power  of  court,  8186 

Laches  as  affecting  right,  2191 

Leave  of  court,  2186,  2187 

Original  bill,  2186 

Original  bill  by  stranger  to  prior  suit,  2187 

Relief  in  federal  court  against  decree  of  state  court,  2188 

Restoration  of  siatuB  quo,  2192 

Sufficiency  of  fraud,  2190 
Mistake,  see  supra,  Accident  or  mistake 

BILL  TO  PERPETUATE  TESTIMONY: 
See  Pkbpetuation  or  Tbshmont 

BONA  FIDE  PURCHASE: 

Answer  setting  up  bona  fide  purchase,  869 

Defense  of  innocent  purchase  in  foreclosure  suit,  2862 

Innocent  purchase  as  plea  in  bar,  882 

Nature  of  defense,  868 

Plea  controverting  innocent  purchase,  643 

Plea,  nature  and  requisites  of,  867,  868 

BOND: 

F6r  costs,  see  Sbcubitt  fom  Costs 
Forms  relating  to,  see  Fobms 
Injunction,  see  Injunctions 
Proof  of  bonds  as  exhibits,  1621 
Receivership  cases,  see  Rbcbivebb 

BONDHOLDERS: 
As  parties,  612 

BREACH  OF  CONTRACT: 
See  CoNTmACT 

BRIEFS: 

Preparation  for  final  hearing,  1906 
Printing,  costs  of,  1989 

BURDEN  OF  PROOF: 
Citizenship,  386 
Contempt  proceedings,  2478 
Eq.  Prac.  Vol.  III.— 122. 
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BUBDEN  OF  PROOF  —  eonliiHMcl 

Dtsaolutioii  or  modifleation  of  isjimctioii,  2399 
BaspoiwiTeiiess  of  annror  «a  deienniiied  by,  1610 
Trial  OB  plea  and  relocation,  896 

CALENDAR: 

Adyancing  cause  on  calendar,  1909,  1904 

Placing  cause  on  calendar  for  hearing,  1902  ' 

CAPACITY  TO  SUE: 
See  PAims 

CAPTION: 

Answer,  691 
BiU,  169-161 
Cross-bill,  1064 
Deposition,  1800 

CERTAINTY : 

See  Dtfiji  riuiCM  ABD  Cbtaintt 

CERTIFICATE : 

Certification  of  exhibit,  1808,  1809 

Demurrer,  certificate  of  counsel  to,  937,  964-066 

Forms  of,  see  FoiMs 

Receivers'  certificate,  see  RaonviM 

To  depositions,  see  DDOOnoifa 

To  plea,  868 

CERTIORARI,  BILL  OFs 
Nature,  162 

CESTUI  QUE  TRUST: 

When  necessary  party,  612 

CHAMBERS: 

Injunctions  at  chambers,  see  Injunotion 

Interlocutory  orders  grantable  at  chambsrsy  see  brmmxnJTQBT  Fiocnpfiwi 

CHANCERY: 
See  EQumr 

CHARGING  PARTs 
See  Bill 

CIRCUIT  COURT: 

Appc^tment  of  examiners  by,  1667 
Equity  jurisdiction,  origin  of,  2 
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CntCUIT  OOUBT  — conlfiHMd 

Jnriadiction  where  federal  question  involved,  821 
Principal  coart  of  equity,  4 
Rules,  power  to  make,  114,  115 

CITIZENSHIP: 

Burden  of  proof,  835 

Corporations,  wliether  included  in  term  citiien,  337,  388 

Demurrer  where  jurisdiction  depends  on  citizenship,  033 

Dismissal  for  exemption  from  suit,  by  reason  of,  622 

Diverse,  see  Divbbsitt  or  Citizknship 

Relation  haek  of  amendment  averring  citizenship,  1108 

CLASS  SUITS: 

Bill,  form  of,  548 
Decree: 

Conelusiveness  on  absent  parties,  540,  651,  662 

Effect  of  decree  under  English  practice,  640 

Effect  of  equity  rules,  660 

Practice  of  federal  courts,  651 

Spurious  class  suits,  552 
Injunction  to  restrain  strike,  548 
Interest  necessary  for  representative  of  class,  544 
Not  maintainable  where  defendants  have  separate  interest,  542 
Parties  to,  see  Pabtub 

Spurious  class  suit  founded  on  personal  liability,  648 
Suits  to  restrain  strikes,  548 
True  class  suit  concerns  property,  647 

CLERK  OF  COURT  (see  also  iNTEBLOcmxMT  Pboceedinob) 
Duties  and  functions  generally,  1262 

COMITT: 

As  affecting  jurisdiction,  25 

COMMENCEMENT  OF  SUIT: 
Filing  of  bill,  580,  681 
Service  of  process,  when  necessary,  582 

COMMISSION: 

Deposition  on  commission  and  interrogatories,  see  DtPoeinoKa 

COMMISSIONER: 

Power  to  punish  for  contempt,  2440 

COMMISSION  OF  REBELLION: 

Proeeso  to  enforce  appearance,  067 
WHt  of  execution  of  decree,  2218 


1940  nn>Bx. 

CSilMMM  an  !•  iictttt     Tol.  1.  II  I-1014;  II.  ||  IQlH^mUi  Uh  II  MM  lilT.l 

COMMITTEE: 

Suit  by  In  behalf  of  iiMM  pamn,  410^  401 

COMMON  CONSPIRACY  CLAUSE: 
Nature  and  purpose,  218,  219 

COMPETENCY  OF  WITNESSES: 

See  WlTNEBSES 

CONCLUSIONS  OF  LAWi 
See  Lboal  CoNCLrsioNB 

CONDITIONS  PRECEDENT: 

Foreclosure  cases,  see  FouDCLOflm 

CONFEDERATING  CLAUSE: 

Nature  and  purpose  of,  21S|  219 

CONFESSIONS: 

Charging,  223,  224 

Rehearing  to  admit  evidence  of  confessions,  2101 

CONFORMITY: 

Of  federal  to  state  praetioe,  9 

CONGRESS: 

Acts  of  Congress  regulating  practice,  107 
Control  of  separation  of  law  and  e4|uity,  11 

CONSENT: 

Admission  of  necessary  party  by,  618 
Consent  decrees,  see  Decmxk 

CONSIDERATION: 

Alleging  consideration,  certainty  required,  197 

CONSOLIDATION  OF  CAUSES: 
Against  objection,  1311 
Ancillary  and  principal  suits,  1313 
Bills  seeking  antagonistic  relief,  1312 
Cause  rtnoved  from  state  court,  \^\\ 
Considerations  bearing  on  right  generally,  1312 
Creditors'  bill  and  foreclosure  suit,  1313 
Decree,  1316 

Discretion  of  court,  1312,  1316 
Dismissal,  effect  of  consolidation  on  right  of,  1816 
Effect  of  consolidation  generally,  1316 
Effect  on  jurisdiction  dependent  on  dlTCfM  citiaenshlp,  1813 
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CONSOLIDATION  OF  CAV&EB^  continued 
Evideneet  effeet  cm  righte  r^gardiog,  151ft 
Federal  courts  generally,  1811 
Forecloeure  snits,  2837 
Foreclorare  suit  and  creditort'  bill,  1813 
Interests  diverse,  1812 
Parties  different,  1812 
Patent  infringement  suits,  1314 
Principal  and  ancillary  suits,  1313 
Separate  decrees  or  judgments,  1316 
Stage  of  proceedings  at  which  allowed,  )8|6 
Statute  in  regard  to,  1811 

CONSPIRACY: 

Charging  tpeeially,  219 

General  donnrrar  to  bill  ch»|fing  ^Miapiracy  not  favored*  Qft5 

MnltUarioosneas  where  oonspiracy  to  defraud  all^{ed»  ilft 

CONTEMPT: 
Affidavit: 

Affidavit  and  rule  to  ibow  eaoia,  i4ftt 

Defense  by  affidavit,  2473^475 

On  motion  or  petition  to  commit,  1463,  8469 
Answer: 

Defense  by  answer  goMffaHy,  8878,  88TA 

Weight  of  answer  at  law,  2470 

Weight  of  answer  in  equity,  2480 
Appeal: 

Disposition  of  fines  on  appeal,  2500 

Review  of  decision  imposing  ta0»  2486^  8498 
Attachment  of  person : 

Alias  writ,  667 

Bail,  676 

Custody  of  defendant,  675 

Discretion  in  issuing,  664 

Execution,  666 

Form  of  writ,  665 

Pluries  writ,  667 

Return  day,  665 

Return  to  writ,  666,  675 
Commissioner,  power  to  inlUei  fNwidment,  8449 
Corporation  defendant,  2494 
Coats: 

Defendant  nol  gttil^  of  bad  laiih,  2602 

Misunderstanding  of  order  or  decree  by  party,  2485 

Reference  unsuccessful^  proseeutad,  2477 
Damages: 

Compensatory  damages,  2502 

Nominal  damages,  2501 


] 
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CONTEMPT — eontkiuei 

Jhene,  see  t n/m»  Order  or  deeree 
Pitonie  to  prooeedingi: 

Advice  of  counsel,  2503 

Affidavit  in  defenie,  2473,  2475 

Answer  in  defense,  2473 

CoUaUral  attack  on  jurisdiction,  2400 

Depositions,  2476 

IHsmiseal  of  cause  on  merits,  2484 

Inequity  of  injunction,  2487 

Instructions  of  superior,  2480 

Intent  of  defendant,  2488 

Irregularity  or  impropriety  of  injunetian,  2483 

Manner  of  defending  generally,  2373  -'-'-^ 

Misunderstanding  of  decree,  2485 

Mitigating  circumstances  generally,  2508 

Mode  of  proof  generally,  2475 

Sttffideney  of  defense,  2474 

Want  of  jurisdiction,  2480 
Depositions,  taking  evidence  by,  2475 
Direct  contempt,  summary  proceedings  to  punish,  2461 
Discovery,  right  of  plaintiff  to,  2476 
Discretion  of  court  as  to  fine,  2499 
Disobedience  of  subpoena: 

Attachment,  see  9upra,  Attachment  of  person 

Punishment  for,  676 
Due  process  of  law,  2451 
Enforcement  of  decrees: 

Equily  rule,  2214 

Orders  for  payment  of  money,  SS204 

Ordinary  debts,  2206 

Situations  justifying  contempt  prooeedings,  2205 

Writ  of  execution  of  decree,  2209,  2215 
Entitling  proceedings,  2470 
Evidence: 

Affidavits,  see  supra,  Affidavit 

Answer,  2470,  2480 

Burden  and  quantum  of  proof,  2478 

Depositions,  2475 

Oral  evidence,  2475 

Pretermission  of  questions  to  final  hearingi  2481 

Right  to  discovery,  2476 

Weight  of  defendant's  answer,  2470,  2480 
Failure  to  answer  Ofer  when  exceptions  sustained,  782 
Fine: 

Amount  of  oompensatory  fine,  2407,  2499 

Oompensatlon  of  injured  party,  2495,  2497 

Ck>rporation  defendant*  2494 
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CONTEMPT  —  ooniimt0d 
Fine — oonimued 

Criminal  and  cItU  elemente,  2405 

msposition  of  oompenBatory  iine^  2408 

IHspoaition  of  flnes  on  appeal,  2500 

P^mer  to  fine,  2408 

Pnrpoae  of  fine,  2405 

Review  of  decision,  2406 

Voluntary  afleoeiation  defendant,  2484 
Impriaomnent,  power  to  impoee,  2403 
Indirect  eontonpt: 

AiBdavit  and  rule  to  show  eanae,  2462 

Aflidavit  on  motion  to  commit,  2463 

English  chancery  practice,  2464 
Injunctions: 

Disobedience  of  injunction  granted  by  state  court,  2450 

Elements  involved,  2458 

Inequity  of  injunction,  2487 

Irregularity  or  impropriety  of  injunction,  2483 

Necessity  of  notice  of  injunction,  2453 

Necessity  of  privity  with  defendant,  2460 

New  matter  justifying  modification  of  injunction,  2487 

Persons  included  in  injunction  order,  2450 

Persons  punishable  generally,  2456 

Becitals  of  order  or  decree  adjudging  contempt,  2401 

Specific  acts  constituting  violation  of  injunction,  2482 

Strangers  to  suit»  2457-2460 

Sufficiency  of  injunctive  order  as  affecting  charge,  2454 

Technicality  of  pleadings  unnecessary,  2468 

Violation  of  injunction  as  contempt,  2452 

Who  may  institute  proceedings,  2455 
Intention  as  affecting  guilt,  2488 
Interference  with  possession  of  receiver,  2507,  2508 
Interference  with  sequestrators,  672 
Jurisdiction: 

Collateral  attack  on  jurisdiction,  2490 

Court  against  which  offense  committed,  2450 

Disobedience  of  injunction  granted  by  state  court,  2450 

Mandate  from  appellate  court,  2450 

Want  of  jurisdiction  as  defense,  2489 
Jury  trial,  2461 

Motion  by  persons  in  contempt,  1277 
Motini  or  petition  to  commit: 

Affidavit  in  support  of  motion,  2463,  2460 

Contempts  generally,  2471 

Indirect  contempt  generally,  2463 

Notice  of  motion,  2466 

Time  of  motion,  2465 

Waiver  of  notice,  2467 
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CONTEMPT  —  continued 
Nature  of  offense,  2444 
Newspaper  commentB  on  trial,  2447 
Notice  of  motion  to  attach,  2406»  2407 
Obetruction  of  Jnatioo,  2448 
Order  or  decree: 

Additional  penalty,  2403 

AltematiTe  penalty,  2493 

Decree  pro  confemo,  1653 

Recitals  where  injunction  violatedi  9491 

Review  of  decision  imposing  iine,  2490 
Parties: 

Effect  of  equity  rule  48,  2457 

Procedure  against  person  not  party  to  original  suit,  2472 

Who  may  institute  prooeediogs,  2455 
Petition  to  oommit,  see  aupra,  Motion  or  petition  to  commit 
Proceedings  before  examiner  generally,  1885 
Punishment: 

Authority  of  President  to  pardon  and  remits  2804 

Control  of  court  over,  2504 

Damages,  2501,  2502 

Fine,  see  9upra,  Fine 

Imprisonment,  2493 

Independent  crime,  2449 

Nature  and  limits  of  power  to  punish,  24i5 

Newspaper  comments  on  trial,  2447 

Obstruction  of  justice,  2448 

Power  of  offended  court,  2450 

Power  to  impose  fine  or  imprisonment,  2493 

Statute  concerning  punishment,  2446,  2447 

Suspension  of  punishment,  2492 
Receivership  proceedings: 

Committal  of  receiver  for  disobedience  to  order,  2735 

Interference  with  receiver's  possession,  2597,  2598 

Suit  against  receiver  without  leave,  2676 
References: 

Right  to  order  reference  to  master,  2477 
Refusal  to  answer  before  examiner,  1677,  1685 
Rule  to  show  cause: 

Indirect  contempts  generally,  2462 
Statutes  concerning  punishment,  2446-2448 
Summary  proceedings  on  direct  contempt,  2461 
Technicality  of  pleadings  unnecessary,  2468 
Voluntary  association,  2494 

CONTINUANCE: 

Absence  of  material  witnesses.  1318 
Absence  of  plaintiff,  1318 
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CONTINUANCE  —  continued 

Affidavit  in  support  of  application,  1317,  1819 

Another  suit  pending,  1320 

Application,  manner  of  making,  1317 

Counter-affidavits,  1319 

Discretion  of  court,  1317,  1318 

Hearing  of  motions,  1287 

Motion  for,  1317 

Necessity  of,  1318 

Review  of  deeisloii,  1817 

State  statutes,  interpretation  of,  1320 

Supplemental  affidavits,  1318 

Vacancy  in  office  of  Judge,  1881 

CONTRACT: 

Ancillary  contract,  multifarioumesa  In  suit  on,  410 
Breach  of  contract,  jurisdietion  of  equity,  61,  62,  68 
Disposition  of  existing  contracts  by  receivers: 

Adoption  of  contract  by  reoslver,  8641 

Claim  for  prior  tort  or  breach  of  eontract,  2644 

Consequences  of  doctrine  that  receiver  not  bound,  2040 

Discretion  of  court  as  to  adoption  of  contract,  2041 

Petition  for  spedfle  perfonaanee,  2642, 8648 

Prior  judgment,  2644 

Receiver  not  bound  by  prior  axMUtory  eontraot,  8089 
Fraudulent  contracts,  jurisdiction  of  equity,  87 
Illegal  contracts,  Jurisdiction  of  equity,  87 
Usurious  contracts,  Jurisdictioii  of  oqoity,  87 

COPYRIGHT: 

Forms  relating  to,  see  FoBics 
Multifariousness  in  suits  relating  to,  488,  484 

CORPORATION: 

Appearance  by  attorney,  641 

Answer  by,  688 

Appearance  by,  authority  of  attorney,  641 

Diversity  of  citizenship  in  suits  concerning,  see  DivnsiTy  ov  Oitizenbhip 

Capacity  to  sue,  447,  468 

Contempt  proceedings,  2494 

Corporate  existence,  plea  in  abatement  for  want  of,  880 

Discovery  from,  187^1876 

Enforcing  appearance  of,  673,  674 

Foreign,  alleging  alienage  of,  351 

Injunction  operative  against  corporation  officers,  8876 

Officer  of  corporation  as  party  to  cross  bill,  1048 

Receivership: 

Effect  on  corporate  existence  and  liability,  2767 

Effect  on  election  of  officers,  2668 
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CORPORATION  —  continued 

Service  of  subpoena  on,  590,  600  ) 

SttpplemenUl  bill  to  bring  in  soceeaaor,  1177 
Verification  of  plea  by,  80$ 

CORRECTION  OF  DECREE:  .j 

See  Dbciee  ■ 

C06TS: 

Adminitttraiorii,  see  infra^  Persons  acting  in  repressntatiTa  capacity 
Affidavits: 

Contesting  ehaiges  in  bill  of  costs,  2053 

Verifying  costs  and  disbursonents,  2062 
Amendment,  costs  on,  see  Amendment 
Amount  and  items,  statute  fixing,  1087 
Amount  in  eontroversy  not  affected  by,  303 
Amount  of  recovery  as  affecting  right,  2012-2015 
Appeals: 

Appeal  from  order  after  rmnaad,  2000 

Decision  of  taxing  officer,  2066 

Questions  of  statutory  right,  2050 

Right  of  appeal  generally,  2058 

Taxation  nunc  pro  tune  in  appellate  courts  2057 
Apportionment  between  parties: 

Apportionment  incident  to  taking  evidence,  2025 

Conduct  of  both  parties  reprehensible,  2022 

Demurrer  sustained  and  party  overruled  in  part^  2028 

Denial  because  of  state  of  record,  2027 

Instruction  of  order  for  apportionment,  2028 

Joint  items  not  chaigeable  separately,  2024 

Leaving  apportionment  for  court  below,  2027 

New  and  important  questions,  2022 

Parties  equally  innocent  of  wrong,  2022 

Plaintiff  partially  successful,  2024 

Proceeding  beneficial  to  both  parties,  2023 

Reference  ordered  on  motion  by  both  parties,  2023 

Revision  at  particular  period  of  suit,  2024 

Setoff  of  apportioned  costs,  2020,  2030 

Taxation  against  fund,  2026 
Between  party  and  party: 

Federal  practice,  2040 

Nature  and  rules  for  tazation,  2633 
Between  solicitor  and  client: 

Equity  or  right,  2036 

Extent  of  ri|^t  to  costs  out  of  client's  fund,  8088  ' 

Fund  out  of  which  payable,  2037 

Modes  of  taxation  in  federal  practice,  2040 

Natoro  and  rules  for  taxation,  2034 
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OOBTS— oontimied 

Bet;ween  lolidtor  and  dient  —  eontinued 

Order  for  taxation,  2030 

Personal  representatives,  2035 
BiU  of  costs,  2050,  1051 
Bill  of  review: 

Stay  of  proceedings  pending  payment^  2172 

Security  for  costs,  2168 
BiU  to  redeem,  2003 
Contempt  proceedings,  see  GoifTiliPT 
Demurrer  overmled,  969 
Disbursements : 

Affidavit  verifying,  2052 

Memorandum  of,  2050 
Disclaimer,  effect  of,  2001,  2007 
Discretion  of  court: 

Admiralty  cases,  2058 

General  principle,  19M 

Review  on  appeal,  2058 

Rules  of  ezerdse,  1996 

Scope  of  discretion,  1995 
Dismissal  of  bill: 

Demurrable  bill,  2018 

For  want  of  bond  for  costs,  1344 

For  want  of  jurisdiction,  2019 

Statute,  2020 

Taxation  against  defendant,  2017 

Taxation  against  plaintiff,  2016 

YolunUry  dismissal,  1326,  1340,  2016 
Division  of  court,  effect  of,  2032 
Docket  fee,  1990 
Equity  rules,  1988 
Exceptions  to  taxation,  2055 

Fiduciaries,  see  tn^fti.  Persons  acting  in  representative  capadtj;  Reimburse- 
ment of  representative  parties 
Final  costs,  definition  of,  1993 
Foreclosure  proceedings,  2047,  2885 
Interlocutoiy  costs,  definition  of,  1993 

Interpleader,  2251-2254 
Joint  or  separate  answers,  2031 
UabiUty  for  costs: 

Joint  or  separate  answers,  2031 

Representative  parties,  1997 

Successful  plaintiff,  2002-2005 

United  Stotee,  1991 
Memorandum  of  coats  and  disbursements,  2050 
Motion  to  rctax,  2055 
On  amendment  when  demurrer  sustained,  966,  1118 
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COSTS  ~  contmued  i 

On  OTerruling  plea,  886  i 

On  reexamination  of  witnesaes,  1762 
On  sustaining  exceptions  to  answer,  788 
Parties : 

Costs  between  party  and  party,  see  supra.  Between  party  and  per^ 
Persons  aeting  in  representttire  oapacity: 

Costs  between  solicitor  and  client,  2036 

Liability  for  costs,  1907 

Reimbursement,  see  infra,  Reimbttraement  of  representative  parties 
Power  to  award: 

Against  United  States,  1901 

Early  statutes  allowing  oosU  ill  ^qvAtf  m^mt  W^  Wt 

Early  statutes  giving  costs  in  actions  at  l8W,  1981 

Effect  of  state  practice,  1985,  1986 

Federal  courts  generally,  1984 

Generally,  1080-1992 

Inherent  power  in  equity  oourt^  1983 

JudicUiy  Act,  1984 

Origin  of  power,  1980 

Practice  of  federal  courts  independent  tf  statute,  1986 
Proving  evidence,  arguments,  and  briefs,  1989 
Beoeivership  cases,  2041,  2737 
Be-examination  of  witnesses,  1762 
Reimbursement  of  representative  partieti 

Administrators,  2041 

Agents,  2041 

Compensation  chargeable  to  trust  estate,  2042 

Costs  caused  by  misconduct  ol  trustees  2045 

Executors,  2041 

Expenses  chargeable  to  trust  estate,  2042,  2043 

Expenses  of  party  recovering  common  fund,  2046-2048 

Fund  out  of  which  costs  payable,  2044 

General  rule,  1987,  2041 

Interveners  in  railroad  foreclosure,  2047 

Necessity  for  fund  in  court,  2043 

Plaintiff  claiming  adversely  to  trust,  2048 

Receivers,  2041 

Trustees,  2041,  2047 
Removal  of  causes,  1992,  2021 

Representatives,  see  supra,  Persons  acting  in  representative  eapaoity 
Right  to  recover: 

Amount  of  recovery  as  affecting  plaintiff's  right,  2012-8015 

Bill  to  redeem,  2003 

Disclaimer  as  affecting  right,  2001,  2007 

Dismissal  of  bill,  2016-8021 

General  rule,  1998 

Imposition  of  coats  on  suecessful  plaintiff,  2002^^006 
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COSTS  ~  continued 

Right  to  reaoTer<-«'0OfiHfNfe«i 

Joint  or  separate  aniwers,  2081 

Suit  brought  for  plaintiff*!  seeurlty  or  relief,  9004 

Suits  for  infringement  of  patent  or  trademarkt  8000 

Suits  involying  title  to  realty,  1999 

Tender  as  affecting  right,  2008-2011 

Unnecessary  suits,  2005 
Rules  of  court,  1988 
Security  for,  see  Secubitt  wqb  Oobto 
Set-off: 

Apportioned  costs,  2029 

Costs  accruing  in  other  eourt»  8030 
Solicitor  and  client,  see  supra.  Between  soUdtor  and  client 
Stage  of  suit  at  which  costs  may  be  adjudged,  1993 
Statute  of  Gloucester,  1981 
Statute  of  Marlborough,  1981 
Statutory  fees  and  costs  in  federal  courts,  1987 
Stenographer's  fees  on  accounting  before  maBter,  1087 
Suit  against  United  Stoteit  480 
Suit  brought  for  plaintiff's  security  or  relief,  8004 
Suits  Inyolring  title  to  realty,  1999 
Taxation: 

Affidavit  verifying  charges  in  bill  and  costs,  2063 

Affidavit  verifying  costs  and  disbursements,  2052 

Appellate  court,  2057 

Bill  of  costs,  2050,  2051 

By  whom  costs  to  be  taxed,  2049 

Memorandum  of  costs  and  disbursements^  8060 

Nunc  pro  iunc,  8057 

Reviews 

Appeal,  2056 
English  practice,  2054 
Exceptions  to  taxation,  2066 
Federal  practice,  2056 
Motion  to  retax,  2055 

Taxing  officer,  2049 
Tender: 

Effect  of  tender  on  liability  generally,  2008 

Excuse  for  failure  to  tender  exact  sum,  2011 

Payment  into  court,  2010 

Requisites  of  tender,  2009 
Trustees,  2041,  2047 
Unnecessary  evidence,  2006 
Unnecessary  suit^  2006 

COUNSEL  (SM  alao  ATiOBHiBri  Souoitob): 
Certificate  to  plea,  868 
Pistinction  between  attorney  and  counselor  in  supreme  court,  667 
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COUNSEL— -txw^iiNMdl  i 

Dittineiion  between  Mlielior  and  eomiMl  in  federal  pnetiee^  M6 
EmploTment  of  ooonaei  by  reeeiver,  2631-2638 
Fece  in  recelTersbip  caaee,  2726-2728,  2737 
Function  under  EugliBh  prmctiee,  868 
Offieet  of  eourt  871 
Biglit  to  appear  at  hearing,  1907 
Signature  of  auwer  by,  700 
Signature  to  plea,  868 
bubetituted  lenriee  of  proeeea  on,  see  PnocBM 

OOUNTlCRCLAIM: 

Am  defenie  at  law  affecting  equity  juriadietlon,  84 
Intervener  in  receivership  case,  2873 

COURTS: 

Cirenit  court,  lee  Cnoun  Comnr 

District  court,  tee  DunnioT  Cocnr 

Jurisdiction  of,  see  JcusDionoK 

Rules  of,  see  Equitt  Ruua  or  SunDcs  Coubt;  Ruubs  or  Covnr 

Separation  of  law  and  equity,  see  SvAnATioiv  of  Law  ahd  Squmr 

State  court,  interference  of  with  jurisdiction  of  federal  court,  26 

Supreme  Court,  see  Sunms  Count 

COVKRTURR: 

See  MABniTO  Woicxn 

CREDITORS'  BILL: 

Admissions  in  answer,  effect  of,  69 

Consolidation  of  foreclosure  suit  and  creditor's  bill,  1313 

Dismissal  without  prejudice  for  want  of  prior  judgment,  1347 

Inten^eader  in  creditor's  suit,  2266 

Jurisdiction,  68,  69 

Multifariousness,  416,  417 

Parties  by  representation,  641 

Prior  judgment  at  law,  necessity  of,  66 

Proving  claims  before  master,  1386,  1388 

State  statutes,  effect  of,  67,  68 

Supplemental  bill  to  show  jurisdictional  amount,  1163 

CROSS  BILI^: 
.    Analogy  to  original  biU,  1018 
Ancillary  proceeding,  1234 
Answer: 

Answer  and  cross  bill  combined,  1064 
Cross  bill  taken  as  answer,  1022 

Duty  to  answer  dependent  on  answering  original  bill,  1067 
Caption,  1064 
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GB06S  BILL— oof»imiied 

CMue  of  equitable  eognizaaee: 

Cross  bill  in  nature  Of  original  bill,  1041 

Cross  plaintiff  not  restricted  to  equitable  rtlief,  1048 

Germane  cross  bill,  1040 

Bemedy  at  law,  1040 
Contents  generally,  1065 
Cross  bill  in  nature  of  original  bill: 

Conformity  of  practice  to  that  on  oHginal  bUI»  1089 

Cross  bill  bringing  in  new  party,  1051 

Definition  and  distinctions,  1037,  1038 

Necessity  to  show  cause  of  equitable  oognlsaace^  1041 

Objecti<ms  on  appeal,  1038 

Purported  cross  bill  not  entirely  gsnuane^  108X 

Bestrictions  and  limitations,  1038 
Defenses  available  by  answer,  1082 
Definiteness  and  certainty  required,  1024 
Definition,  146,  1016 
Demurrer  to,  017,  1022,  1037 
Discovery  by,  1016, 1018,  1868 
Dismissal  where  cross  bill  filed,  1336*1338 
Distinct  pleading,  1054 

Election  between  cross  bill  and  original  prooeediqg,  1021 
Filii^: 

Abuse  of  leave  to  iile,  1064 

Court  in  which  cross  bill  to  be  filed,  1058 

Final  filing: 

Discretion  of  court,  1060 

Filing  after  hearing  on  merits,  1062 

Filing  after  publication  of  testim<my,  1061 

Filing  after  replication,  1059 

Filing  with  or  after  answer,  1059 

Leave  to  file,  1063 

Bight  to  file  without  leave,  1059 
Foreclosure  suit^  1034 
Form  of,  see  Fobxb 
Hearing  and  disposition: 

Dismissal  of  cross  bill  on  dismissal  of  original  bill,  1073 

Dismissal  on  sustaining  demurrer,  1070 

Final  disposition  of  bill  and  cross  bill,  1071 

Principles  of  adjudication,  1070 

Belief  on  cross  bill  after  dismissal  of  original  bill,  1072 

Setting  down  for  hearing,  1069,  1904 
Interpleader,  cross  bill  in,  2249,  2250 
Jurisdiction: 

Amount  in  controversy,  1234 

Court  having  jurisdiction  of  original  bill,  1058,  1235 

Diversity  of  dticenship,  1234 
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CROSS  BILL  — oof»lf fined 

lienfl,  cnforoemeiit  of  or  relief  from,  1032 
Mortgages: 

Bill  to  relieve  from  mortgage,  1032 

Form  of  croes  bill  for  forecloeure,  see  Foucs 
Multifariouniefls,  1031,  1036 
Nature  and  [mrpoee: 

Affirmative  relief  to  defendant,  1016,  1020 

Discovery  In  aid  of  defense,  1010,  1018 

Setting  up  new  matter,  1016,  1019 
Neoessitj: 

Accounts  and  accounting,  1020 

Affirmative  relief  sought  by  defendant,  1016,  1047 

Discretion  of  appellate  court  to  dispense  with  cross  bill,  1029 

Effect  of  plaintifTs  failure  to  object,  1028 

Patent  infringement  cases,  1027 

Relief  grantable  upon  answer  without  cross  bill,  1015 
Objection  to  bad  cross  bill  filed  by  leave,  1064 
Parties: 

Bringing  in  new  parties  defendant,  1049,  1060,  1051 

Codefendants,  1043,  1044 

Discretion  of  court  as  to  bringing  in  new  parties,  1061 

Exceptions  to  general  rule,  1047 

Interveners,  1047,  1362 

Leave  of  court,  1048 

Member  of  class  represented,  1047 

Person  named  as  defendant  in  original  bill,  1046 

Plaintiff  in  original  bill,  1045 

Stranger  to  original  bill,  1046 
Principles  governing  use  generally,  1015-1020 
Recitals  of  original  pleadings  and  proceedings,  1053 
Relevancy  to  original  bill: 

Dismissal  on  demurrer  for  lack  of  relevancy,  1037 

Illustrations,  1032 

Introduction  of  new  facts,  1033,  1034 

Multifariousness,  1031,  1036 

Necessity  of  relevancy,  1030 

Under  state  statutes,  1035 
Relief: 

After  dismissal  of  original  bill,  1072 

Cross  plaintiff  not  restricted  to  equitable  relief,  1042 

Jurisdiction  to  afford  complete  relief,  1040 
Remedy  at  law,  effect  of,  1040 
Requisites: 

Cause  of  equitable  cognizance,  1040-1042 

Consistent  case,  1066 

Definiteness  and  certainty,  1024 

Offer  to  do  equity,  1052 
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CB0S8  BILL  ^  continued 

Requisites  —  continued 

Plaintiff  must  be  eoncemed  in  oontroversjr,  1067 

Precision  and  particuUrity,  1052 

Recitals  of  original  pleadings  and  proceedings,  1053 

Relevancy  to  original  bill,  see  supra,  Relevani^  to  original  bill 

Scope  where  litigation  complex.  1084 

Service  of  process: 
Necessity,  1065 

Prerequisite  to  taking  pro  confeno,  1654 
Substituted  or  constructive  service,  618,  622,  628,  1066 

Betting  down  for  hearing,  1069,  1904 

State  statute,  effect  on  right  to  maintain  cross  bill,  1085 

Stay  of  original  suit  pending  hearing,  1068 

Suit  to  enforce  or  cancel  deed,  1020 

Supplemental  bill  in  nature  of  cross  bill,  1181 

CROSS-EXAMINATION : 

Death  of  witness  before  opportunity,  1749 

Difficulty  under  former  practice.  1745 

Importance  of  right,  1745 

Latitude  allowed  to  cross-examiner,  1752 

Leading  questions  in  cross  interrogatories,  1706 

Leave  to  cross-examine  out  of  due  course,  1750 

Necessity  of  giving  opportunity,  1746 

Production  of  witness,  1747 

Refusal  of  witness  to  answer,  1748 

Scope,  1751 

Suppression  of  deposition  for  want  of  opportunity  to  cross-examine,  1746-1749 

Time  of  cross-examination,  1750 

CROSS  INTERROGATORIES: 
See  Defositionb 

CURATOR: 

Suit  by  in  behalf  of  insane  person,  460 

DAMAGES: 

Appeal  taken  for  delay.  2203 
Contempt  proceedings,  2501.  2502 
Preferential  claim  in  receivership  cases,  2742 
Reference  to  ascertain,  1399 

DANIELL,  EDMUND  R.: 

Authority  of  treatise  on  chancery  practice,  181 

DATE: 

Writ  of  subpoena.  685 
Eq.  Prac.  Vol.  III.— 123. 
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DEATH: 

Abatement  by  death,  120CU1206 

DE  BENE  ESSE : 

See  Biix  db  Bkkv  Esn 

DECISIONS: 

Duty  to  avoid  delay,  1917 

English  decisions,  authority  of  in  federal  courts,  121  . 

Of  state  courts  do  not  affect  federal  equity  jurispfttdeiice,  86 

Reseryation  Of  deeition,  1914 

Scope  of  final  adjudication,  1918 

Time  of  renditloOi  1914 

Written  or  oral  opinion,  1917 

DECLARATION: 

Combining  legal  and  equitable  matters  in,  18 

DECREE : 

Amendment,  correction,  and  modifieatloni 
Clerical  errors,  2065,  2066 
Cognizance  of  motion,  2086 
Consent  decree,  2082 

Court's  control  over  decree  during  term,  8063 
Decree  entered  by  mistake  or  misrf presentation,  8068 
Effect  of  appeal,  2078 
Effect  of  enrollment,  1977 
Effect  of  erroneous  amendment,  1081 
Equity  rule,  8066 
Federal  decrees,  2066 
Final  decree: 

Adjournment  sine  die,  2076 

After  end  of  term,  2074 

Appeal  as  affecting  right,  2078 

Determination  of  end  of  term,  2076 

During  term,  2073 

Keeping  minutes  open  until  following  term,  2077 

Meaning  of  "final*'  with  relation  to  altering,  2076 

Statutes,  2076 
General  power  of  court  to  alter  decree,  2063-4!06§ 
Inconsistent  decrees,  2087 
Interlocutory  d^rees: 

Correction  to  conform  to  ruling  of  appellate  court,  2070 

Grounds  for  changing  or  setting  aside,  2071 

Power  of  court  trhlle  cause  pending;,  20ft9 
Judicial  and  clerical  errors  distinguished,  2067 
Mode  of  enforcement,  2072 
Mode  of  proceeding,  2064 
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DECREE  —  continued 

Amendment,  correction,  and  modification  —  continued 

Opening  for  further  evidenoe,  2083,  2084 

Petition  for  rchearingi  mo  Reheabino 

Right  to  change  before  entry,  1956 

Second  decree  at  same  time,  2087 
Appeals : 

Effect  on  right  to  modify  decree,  2078 

Final  decrees,  1937 

Illustrations  of  appealable  final  decrees,  1938 

Interlocutory  decrees,  1937 
Basis  on  rights  existing  at  time  of  rendition,  1951 
Bill  of  reviror,  1224,  1225 
Bill  to  construe  decree,  1243 
Cause  heard  on  bill  and  answer»  819,  820 
Class  suits,  549,  651,  552 
Collateral  attack  on,  1940 
Commencement,  1962 

Conformity  of  relief  to  pleadings,  247,  848,  1989-1041 
Consent  decrees : 

Form  of,  see  Fobicb 

Grounds  for  reriew,  1957 

Infant  parties,  1958 

Modification  or  vacation  of,  2082 

Nature  and  effect,  1957 

Power  of  guardian  ad  litem  to  conient  to  decree,  492 

Validity  of  decree  by  consent  of  guardian  ad  Utemt  493 
Consolidated  causes,  1316 
Construction,  1243 
Contempt  proceedings,  see  Contempt 
Control  of  court  over  decree  during  term,  2063 
Correction,  see  supra.  Amendment,  correction,  and  modlfioation 
Damages  on  appeal  taken  for  delay,  2203 
Declaratory  part,  1964 

Decree  nisi  where  party  fails  to  appear  at  hearing,  1910 
Decree  pro  confesso,  see  Taking  Bill  Pro  CoNFEsao 
Decretal  order,  definition  of,  1934 
Disposing  of  plea,  see  Plea 
Disqualification  of  judge,  1905 
Distinction  between  opinion  and  decree,  192D 
Distinction  between  order  and  decree,  1932 
Drawing  decree : 

English  practice,  1953 

Federal  practice,  1954 
Effect  in  class  suits,  549,  551,  552 
Effect  of  erroneous  amendment,  1081 
Effect  on  absent  parties,  520,  534 
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DECREE  —  continued 
Enforoement : 

Ancient  process  of  eliancery  oonrt,  2207 

Bill  to  effectuate  decree,  see  Bill  to  Effectuate  Decbee 

Contempt  proceedings,  2209-2214 

Enforcement  through  master,  receiver,  or  commissioner,  2208 

Form  of  bill  to  execute  decree,  see  Forms 

Form  of  plea,  see  Forms 

Lien  of  decree,  2200,  2201 

Modification  as  to  mode  of  enforoement,  2072 

Money  decrees: 

Contempt  proceedings,  2204^206 

Equity  rule,  2198,  2204 

Interest,  collection  of,  2202 

Order  for  payment  of  money,  2204 

Process  available  in  English  chancery,  2196 

Writ  of  execution,  2197^199 
Sequestration,  2212 
Writ  of  assistance,  2216-2226 
Writ  of  execution  of  decree,  2209-2214 
Enrollment : 

Correction  of  clerical  errors  after  enrollment,  2066 
Effect,  1977 
English  practice,  1971 
Enrollable  decrees,  1972 
Federal  practice  generally,  1974 
Following  analogy  of  English  practice,  1976 
Formalities  under  English  practice,  1973 
Relation  to  end  of  term,  1978 
What  should  be  enrolled,  1976 
Entry: 

Consent  decree  generally,  1967 

Consent  decree  on  behalf  of  infant,  1958 

Correction  before  answering,  1966 

End  of  litigation  by  entry  of  final  decree,  1979 

Leaving  with  clerk  as  entry,  1956 

Manner  of  entering,  1966 

Notice  to  clerk,  1956 

Nunc  pro  tunc: 

Conditions  justifying,  1969 

Effect,  1970 

Parties,  1968 

Time  when  permissible,  1968 
Order  to  enter,  1966 
Stipulation  for  entry,  1969 
Extent  of  relief  in  general,  1939-1952 
Final : 

Amendment,  etc.,   see  supra,  .Vinendment,  correction,  and  modification 
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DECREE  —  continued 
Final  —  continued 

Appeals,  1937,  1938 

Definition,  1936 

Determination  of  finality  with  relation  to  rehearing,  2090,  2091 

Statute  of  appeals,  1937,  1938 
Foreclosure  cases,  see  Fobbclosubb 
Form: 

Commencement,  1962 

Declaratory  part,  1964 

Decree  apportioning  liabilities,  1967 

Enumeration  of  formal  parts,  1960 

Examples  of  forms,  see  Fobms 

Ordering  or  mandatory  part,  1965 

Recitals,  1963 

Style  of  cause,  1961 
Impeachment,  seie  Bnx  to  Impeach  Decree 
Incidents  of  making  and  perfecting  generally,  1953.1970 
Infant  parties,  see  Infants 
Interest  on  decree : 

Deficiency  decree,  2897 

Generally,  2202 
Interlocutory : 

Amendment,  etc.,  see  supra,  Amendment,  correction,  and  modification 

Appeals,  1937 

Control  of  court  at  final  hearing,  1918 

Definition,  1935 

Vacation  on  account  of  decision  of  higher  court,  2070 
Interpleader,  2251,  2252 
lien  of  decree: 

Duration,  2201 

Effect  of  state  law,  2200 
Mandatory  part,  1965 

Modification,  see  supra,  Amendment,  correction,  and  modification 
Jfune  pro  tunc,  see  auprtt,  Entry 
Opening  for  further  evidence: 

Defense  by  absent  party,  2084 

Discretion  of  court,  2083 

Motion  or  petition,  2083 
Ordering  part,  1965 
Orders,  see  Obdeb 

Overruling  or  sustaining  plea,  see  Plea 
Petition  to  amend  decree,  1190 
Prejudice  to  defendant,  effect  of,  1952 
Priority  between  inconsistent  decrees  at  same  term,  2087 
Pro  confesso,  see  Takino  Bill  Pbo  Confesso 
Protection  of  rights  of  both  parties,  1947 
lUeitals,  1963 
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DECREE  —  continued 
Relief  grantable : 

Affirmative  relief  to  defendant,  1947 

Determination  of  rights  among  codefendants,  104S,  1940 

Effect  of  prejudice  to  defendant,  1962 

Extent  in  general,  1939-1952 

Prayer  for  alternative  relief,  1946 

Relief  against  coplaintiff,  1960 

State  of  pleadings  as  affecting,  1949 

Under  general  prayer,  1943-1946 
Reservation  of  liberty  to  make  further  application  to  court,  1966 
Responsiveness  to  issues,  1940 
Review  by  bill,  see  Bnx  of  Review 
Revivor,  biU  of,  1224,  1226 
Scope: 

Disposal  of  all  issues,  1942 

In  general,  1939-1952 
Signature  by  judge,  1966 
Style  of  cause,  1961 
Substitution  of  record,  effect  of,  1916 
Suspension  pending  review  on  bill,  2128 
Title  of  cause,  1961 
Vacation : 

Cognizance  of  motion,  8066 

Consent  decree,  2082 

Decree  pro  confesao,  2079 

Discretion  of  court,  2080 

Effect  of  setting  decree  aside,  2086 

Interlocutory  decree  inconsistent  with  decision  of  higher  court,  2070 

Motion  to  vacate  for  irregularity,  2079 

Parties,  2081 

Who  may  apply,  2081 
Validity  of  decree  rendered  on  erroneous  substitution  of  record,  1916 

DECRETAL  ORDER: 
Definition,  1934 

DEDIMUS  P0TE8TATEM: 
To  take  answer,  685 
To  take  deposition,  1095,  1696.    See  Deposition 

DEED: 

Cross  bill  or  answer  in  suit  to  enforce  or  cancel  deed,  1020 
Proof  of  deeds  as  exhibits,  1621 

DEFAULTS: 

Bill  of  review,  2148 

Effect  of  default  on  receiver,  2572  ' 
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DEFENSE: 

Answer  as  defense,  see  Answkb 

PeraoMB  under  disability  generally,  486-501 

DEFENSE  AT  LAW  (see  also  Rbmedt  at  Law)  : 
Additional  equity,  existence  of,  81 
Compared  with  remedy  at  law,  79 
Counterclaim,  84 

Equitable  defenses  in  legal  actions,  14-17>  1230 
Estoppel,  82 

Set-off,  right  of,  as  affecting  jurisdiction  of  equity,  83 
When  defense  must  be  available,  80 


DEFINITENESS  AND  CERTAINTY; 

Admissions  of  demurrer  as  affected  by,  928 

Allegations  in  bill,  when  lack  of  certainty  excusable,  180 

Allegations  of  defendant's  interest,  209 

Amount  in  controversy,  allegations  of,  388 

Answer  setting  up  bona  fide  purehase,  850 

Bill,  allegations  of,  in  general,  180,  185,  809 

Bill  of  revivor,  1218 

Consideration,  197 

Cross  bill,  1024 

Decision  on  demurrer  as  affected  by,  965 

Demurrer  for  lack  of,  932 

Diverse  citizenship,  allegation  of,  324 

Exceptions  to  depositions,  1822,  1823 

Exceptions  to  master's  report,  1485,  1487 

Extraordinary  relief,  bill  seeking,  193 

Fraud,  186,  187,  188,  189,  191 

Interest  of  defendant,  209 

Jurisdictional  averments  generally,  310,  884 

Misconduct,  192 

Negligence,  192 

Notice  of  taking  deposition,  1796 

Patents,  bill  to  restrain  infringement  of,  200 

Personal  and  intangible  rights,  bill  based  on,  196 

Plea  of  hona  fide  purchase,  857,  856 

Plea  of  contract  between  husband  and  wife,  860 

Pleas  generally,  854 

Quieting  title,  bill  for,  195 

Reformation,  bill  for,  194 

Remedy  for  lack  of  certainty  in  allegations  of  bill,  185 

Report  of  master,  1451,  1454 

Subpoena  duces  tecum,  1849,  1850 

Trusts,  bill  to  declare,  198,  199 
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DEMURRER: 

Abandonment  of  demoirer,  002 
AdmiMionfl  by: 

Certainty  of  allegations  as  afftoting  admissions,  928 

Facts  well  pleaded,  026 

Inferences,  026,  027 

Legal  conclusions,  026 
Affidavit  of  defendant: 

Amendment  to  supply,  066 

Answer  not  under  oath,  064 

Decree  pro  0(mfes90  for  want  of,  066 

English  practice,  064 

Equity  mle  requiring,  064,  066 

Necessity  for,  064,  066 

Striking  out  for  want  of,  066 

Waiver,  064,  066 
Amendments: 

Amendment  of  demurrer,  1138 

Availability  of  demurrer  after  amendment,  017 

Demurrer  to  amendment  constituting  new  cause  of  action,  1001 
Alternative  statement  of  grounds,  062 
Answer  not  subject  to  demurrer,  017 
Answer  overrules  demurrer,  074 
Answer,  plea,  and  demurrer  to  same  bill,  076,  078 
Aigument  of  demurrer  in  general,  061-072 
Basis  on  matter  of  record,  021 
Bill  alone  subject  to  demurrer,  017 
Bill  of  review,  2171 
Bill  to  perpetuate  testimony,  1772 
Capacity  of  plaintiflT  to  sue,  031 
Certificate  of  counsel: 

Amendment  to  supply,  066 

Application  for  preliminary  injunction,  066 

Decree  pro  oonfesto  for  lack  of,  066 

English  practice,  064 

Equity  rule  requiring,  064,  066 

Necessity  for,  064,  066 

Striking  out  for  want  of.  066 

Waiver  by  arguing  demurrer,  066 
Certificate  of  solicitor,  037 
Citizenship  of  plaintiff,  1031 
Classification: 

Demurrer  to  form  of  bill,  032 
Demurrer  to  jurisdiction,  030 

Demurrer  to  person,  931 

Demurrer  to  substance  of  bill,  023 
Sorts  of  demurrer  enumerated.  020 
Conclusions  of  law,  admission  by,  026 


INDEX.  1961 

[References  mre  to  aectloiis.     Vol.  I.  il  1-1014;  II,  ||  1015-2284;  III.  ||  2285-2807.] 

DEMURRER  —  continued 

Conclusiveness  of  issue  presented  by  demurrer,  072 
Costs  where  demurrer  overruled,  009 
Cross  bill,  demurrer  to,  017,  1022,  1037 
Decision  on  demurrer: 

Allowance  of  amendment  of  bill,  066,  067 

Answer  after  demurrer  overruled,  068 

Bill  framed  in  double  aspect,  064 

Certainty  of  bill  as  affecting,  065 

CoaU,  060 

Demurrer  bad  in  part  wholly  bad,  046 

Demurrer  to  whole  bill  when  bill  good  in  part,  045 

Discretion  of  court,  063 

Forms  relating  to,  see  Forms 

General  demurrer  for  formal  interrogatories,  047 

General  demurrer  for  want  of  equity,  045 

Order  sustaining  demurrer  to  part  of  bill,  070 

Reserving  demurrer  to  final  hearing,  064 

Special  demurrer  to  prayer  for  extraordinary  relief,  050 

Striking  out  objectionable  paragraph  of  bill,  047 

Terms  on  allowing  answer,  060 

Transfer  of  cause  to  proper  docket,  047 
Defects  demurrable  generally,  020 
Defects  must  be  apparent  on  face  of  bill,  021 
Discovery,  demurrer  to,  see  Discovebt 
Discretion  in  disposing  of  demurrer,  963 
Election  to  stand  on  demurrer,  071 
Entitling,  051 

Evidence  not  subject  to  demurrer,  017 
Extension  of  time  to  plead,  871 
Extrinsic  matter  in  demurrer,  effect  of,  023 
Filing,  057 

For  absence  of  necessary  party,  515 
For  failure  to  allege  citizenship,  326 
Formalities  incident  to  demurring  generally,  051-060. 
Form  generally,  051 
Forms  relating  to,  see  Fobms 

For  multifariousness,  436,  441,  556,  557,  025,  036,  038 
For  remedy  at  law,  85 
General  demurrer: 

Conspiracy  charged  in  bill,  065 

Defects  reached  by,  034 

Direction  to  whole  or  part  of  bill,  045,  046 

Effect  of  sustaining,  034 

Formal  interrogatories  not  available,  047 

Fraud  charged  in  bill,  065 

Nature  and  form.  034 

Special  in  connection  with  goneral  demurrer,  937 
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DEMURRER  —  c<mtinued 

General  principle  govemlng  iiM,  MO 
GroimdB  of  demurrer: 

Another  suit  pending,  933 

Assigned  ground,  necessity  of,  934 

Defect  of  parties,  676,  933,  946 

Defendant  not  answerable  to  plaintiff,  938 

Equitable  estoppel,  941 

Failure  to  offer  equity,  932 

Failure  to  state  residence  of  parties,  932 

Jurisdiction  of  court,  930,  941 

Laches,  943 

Lack  of  certainty  in  allegations,  932 

Misjoinder  of  parties,  941 

Multifariousness,  938 

Non-existence  of  subject-matter,  941 

Plaintiff  not  entitled  to  relief,  933 

Remedy  at  law,  941 

BUtuts  of  fffanda,  941 

BUtttte  of  limitations,  948 

Want  of  equity,  941 

Want  of  interest  in  subjeat-matter,  933 
Improper  joinder  of  parties,  926 
Incorporation  in  answer,  set  ANawu 
Infancy  of  plaintiff,  931 
Injunction  cases,  960,  2328 
InsufiBciency  of  answer,  772 
Insufficiency  of  jurisdictional  averments,  372 
Joinder,  961 
Kinds  of  demurrer,  931 
Language  to  be  direct  and  condse,  968 
Legal  conclusions,  admission  by,  926 
Matters  reached  by  demurrer: 

Defects  affecting  whole  or  part  of  bill}  980 

Exhibits  to  bill,  981 
New  matter  incorporated  in  bill,  921 
Pleadings  reachable  by  demurrer,  917 
Rule  that  demurrer  reaehts  back,  918 
Speaking  demurrer,  922 
Misjoinder  of  causes  of  action,  436,  441,  925,  938 
Misjoinder  of  parties,  666,  667,  926,  938 
Mitford's  rule  as  to  nature  of  function,  920 
Motion  to  strike  instead  ef  demur,  032 
Multifariousness,  436,  441,  356,  557,  925,  930,  938 
Nature  and  functions  generally,  91T-988 
Notice  to  plaintiff,  967 
Number  of  causes  of  demurrer  assignable,  924 
Office  of  demurrer,  919 
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DEMURRER  —  continued 
Ore  tenus: 

Conditions  precedent  to,  938 

Demurrer  to  whole  bill  as  foundation  for,  987 

Direction  to  whole  or  part  of  bill,  940 

Lack  of  necessary  parties,  938 

Manner  of  making,  938 

Misjoinder  of  parties  or  causes  of  aotion>  98t 

Scope,  939 
Petition  for  rehearing,  8108 
Petition  of  intervention,  1372 
Petitions  generally,  demurrer  to,  1299 
Plaintiff  married  woman,  931 
Plea: 

Choice  between  plea  and  demurrer,  828 

Demurrer  to  plea,  propriety  and  effect  of,  878»  917 

Overruling  demurrer  by  plea,  974 

Plea,  answer,  and  demurrer  to  same  bill,  976,  978 
Prayer  of,  953 

Pro  confe89o  for  failure  to  plead,  answer,  or  demur,  16f8 
Protestation  clause,  951 
Questions  of  venue,  see  Venue 
Remedy  at  law,  demurrer  for,  85 
Reservation  of  confession  of  matters  in  bill,  951 
Right  to  demur  after  plea  or  answer  filed,  960 
Rule  that  demurrer  reaches  first  defective  pleading,  918 
Scope  and  effect  generally,  945,  950 
Setting  down  for  argument: 

Dismissal  for  failure  to  set  down,  1344 

Necessity,  961 

Practice  on  setting  down,  901 

Time  for  setting  down,  961 

Waiver  of  objection  to  filing  of  incompatible  pleading,  988 
Signature,  954 
Speaking  demurrer,  922 
Special  demurrer: 

Advantage  of,  935 

Direction  to  whole  or  part  of  bill,  935,  937,  948 

General  in  connection  with  special  demurrer,  937 

Multifariousness  as  ground  of,  936 

Nature  and  form,  935 

Prayer  for  extraordinary  relief  not  reached  by,  950 

Precision  required,  949 

Scope  in  general,  948 

When  necessary,  936 
Standing  on  donurrer,  971 
Supplemental  bill,  see  Supplemental  BiUi 
Surplusage  in  demumr,  928 
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BEAiURRER  —  contmu^ 

Testing  legal  sufficiency  of  defense,  811 
Time  to  demur: 

Analogy  to  time  to  plead  or  answer,  968 

Determination  with  reference  to  rule  days,  678,  1266 

Extension  of  time,  959 

Motion  to  extend  time,  681 

Rule  day  falling  on  holiday,  958 

Waiver  of  failure  to  demur  in  time  limited,  680 
Uncertainty  whether   pleading  is  answer  or  cross  bill,   1024 
Venue,  questions  of,  387,  392 
Waiver  by  answer  to  merits,  7U 
Waiver  of  delect  of  venue  by  general  demurrer,  387 
Waiver  of  defects  generally,  by  failure  to  demur,  944 
Waiving  benefit  of  demurrer,  962 
What  pleadings  subject  to  demurrer  generally,  917 
Who  may  demur,  925 
Withdrawal  of  plea  or  answer  to  allow  demurrer,  960 

DEPENDENT  BILL: 

Classification  of,  in  general,  144 
Definition,  142 

In   nature   of    original    bill,    148 
Property  in  custody  of  court,  1246 
Types  of,  146,  146 

DEPOSIT  IN  COURT: 

See  Funds  and  Depobitb  in  Coubt 

DEPOSITIONS: 

Additional  evidence  after  publication  of  testimony,   1763,   1764 

Adjournment  of  taking,  1801 

Admissions  by,  1832 

Adoption  of  answers  of  another,  1804 

Amendment  of  certificate,  1816 

Amendment  to  obviate  re-examination,  1760 

Analqgy  to  answer,  1140 

Caption,  1800 

Certificate: 

Amendment,  1816 

Certificate  as  evidence,  1810 

Certificate  on  envelope,  1813 

Facts  to  be  certified,  1810 

Informalities,  effect  of,  1811 

ReciUls,  1812 

Suppression  of  deposition  for  fundamental  defects  in  certificate,  1811 
Commission : 

Authority  of  commissioner  to  execute,   1709 
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DEPOSITIONS  —  continued 
CommiBsion  —  continued 

Clerical  errors,  effect  of,  1704 

Commission  to  take  testimony  abroad,  see  infra,  Commission  to  take 

testimony  abroad 
Composite  commission,  1071 

Dedimua  potestatem  and  commission  identical,  1005,  1006 
English  practice: 

Adjournment  of  proceedings,  1642 

Alterations  in  deposition,  1643 

Appointment  of  conmiissioners,  1641 

Commission  to  examine  witness  abroad,  1046,  1646 

Direction  of  testimony,  1643 

Examination  of  witnesses,  1643 

Foreign  witness,  1645,  1646 

Interpreters,  1646 

Interrogatories  and  cross  interrogatories,  1643 

Issuance  of  commission,  1630 

Joint  commission,  1640 

Language  of  deposition,  1646 

Number  of  commissioners,  1641 

Opening  commission,   1642 

Opening  deposition,  1642,  1644 

Order  of  court,  1630 

Procuring  attendance  of  witness,  1642 

Propriety  of  conunission,  1634,  1630 

Qualifications  of  commissioners,  1641 

Reading  deposition  to  witness,  1643 

Return  of  deposition  on  commission,  1644 

Right  to  be  present  at  examination,  1642 

Signature  of  deposition,  1643 
Execution,  1700,  1710 
Federal  practice  generally,  1604-1716 

Issuance  under  federal  practice,  am*  infra,  Issuance  of  commission 
Oral  examination,  1708 
Commission  to  take  testimony  abroad: 
Authority  to  issue,  1711 
Certificate  of  commissioner,  1715 
Equity  rule,  1711 
Express  testimony,  1713 

Formalities  incident  to  taking  depositions,  1715 
Motion  for  order,  1712 
Notice  to  diverse  parly,  1712 
Oath  of  commissioner,   1715 
Revised  Statutes  of  United  States,  1711 
Second   conunission,    1714 
Compelling  attendance  of  witnesses: 

Letters  rogatory  from  forei^'ii  country  to  federal  court,  1744 
Statutory  depositions  on  notice,  1725-1727 
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DEPOSITIONS  —  c<mtinued 

Compelliiig  attendance  of  witnesses  —  ooniinued 

Witnesses  witliin  district,  1673 

Conformity  with  stat«  law,  see  4nfra,  Taking  in  conformity  witli  state  law 

Contempt  proceedings,  2476 

Coste  on  re-examination  of  witnesses,  1762 

Cross-examination : 

Death  of  witness  before  opportunity,  1740 
Difficulty  under  former  practice,  1745 
Importance  of  right,  1745 
Latitude  allowed  to  cross-examiner,  1762 
Leading  questions  in  cross-interrogatories,  1706 
Leave  te  cross-examine  out  of  due  oourse,  1760 
Necessity  of  giving  opportunity,  1740 
Production  of  witness,  1747 
Refusal  to  answer,  1748 
Scope  generally,  1751 

Suppression  for  want  of  opportunity  to  eross^examint,  1740-1740 
Time  of  cross-examination,  1750 
Cross-interrogatories : 
Definition,  1702 

Difficulty  of  cross-examination  under  ancient  practice,  1745 
Examination  on  interrogatories  and  cross- in torrogatorissi  1643 
De  bene  e89e: 

Basis  of  practice,  1783 
Bill,  see  Bill  db  Bbn^  Esse 
Competency  of  evidence  taken  under  rule,  1779 
Duty  te  proceed  under  equity  rule,  1777 
English  practice,  1784-1780 
Equity  rules,  1778 

Modes  of  teking  evidence  de  hen^  U90, 1777 
Motion  or  petition  in  cause: 
Affidavit,  1787 
Application,  1787 

Effect  of  equity  rule  and  stetute  on  federal  praotiosi  1788 
Notice  to  adverse  party,  1780  " 

Order  of  course,  1786 
Propriety  of,  1785 
Publication,  see  Publication  of  TESTiMOirr 
Statutory  proceeding: 

Availability  of  statutory  method  pending  appeal,  1782 
Construction  of  sUtute,  1783 
Provisions  of  Revised  Stetutes,  1780 
Time  of  taking  evidence  under  statutes,  1781 
Dedimue  potestatem,  see  si«pfO|  Commission 
Definition,  1793 
Evidence : 

Admission  by  deposition,  1832 
Contents  of  lost  deposition,  1880 


INDEX.  1967 

[RcfOBaMt  are  to  lecUoas.    Vol.  I,  f|  1*1014;  II,  |i  1015-2234;  III,  11  2235-2897.] 

DEPOSITIONS  —  oantinued 
Evidence  —  continued 

Deposition  best  tTideiMt  of  own  contents,  1828 

Deposition  taken  in  another  suit,  1831 

Eifect  of  consent  to  introduction,  1829 
Examination  before  examiner  of  court,  see  Pboceedings  BBFOftE  Examines 
Examination  on  interrogatories  and  commission,  see  aupra,  Commission; 

infra,  Interrogatories 
Exceptions: 

Deflniteness  and  certainty,  1822,  1823 

Form  and  requisites,  1822 

General  objection  where  deposition  good  in  part,  1823 

Orousda  in  general,  1818,  1819 

Specific  grounds,  1819 

Time  for  exceptions,  1820,  1821 

Writing,  1822 
Execution  of  commission: 

Authority  of  part  of  commissioners,  1700 

Commission  to  take  testimony  abroad,  1716 

District  of  Columbia,  1710 

Letters  rogatory,  see  infra^  Letters  rogatory 

United  States  commissioner,  1709 
Exhibits,  see  Exhibits 

Formalities  incident  to  taking  generally,  1792-1806 
Interrogatories : 

Adoption  of  answers  of  another,  1804 

English  practice  as  to  writing,  1702 

Examination  on  interrogatories  and  cross-interrogatories  under  English 
practice,  1043 

Exceptions  to,  1707 

Leading  questions: 

Cross-examination,  1706 
Exceptions  to  rule  against,  1705 
Objections  to,  1704 
Penalty  for,  1704 

Letters  rogatory,  see  infra,  Letters  rogatory 

Original  interrogatories,  definition  of,  1702 

Preparation  of  answers  in  advance  of  examination,  1803  * 

Proceedings  before  examiner  of  court,  1666 

Scope  and  form  in  general,  1703 
Issuance  of  commission: 

Apprehension  of  failure  or  delay  of  justice,  1700 

Commission  to  take  testimony  abroad,  1711 

Considerations  bearing  on  propriety,  1700 

Equity  rules,  1697 

Federal  rules  and  statutes  gensraUy,  16i5 

In  aid  of  action  at  law,  1701 

JudieUxy  Act,  1616 

Ord«r,  1694 
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DEPOSITIONS  —  wmtinued 

iMuanoe  of  eommission  —  eoniinved 

RefttMl  where  party  can  iHrooeed  upon  notice,  1700 

Revised  Stotutes  of  United  Stotes,  1698 

Summary  of  rules  and  statutes,  1600 

Tendency  of  cause  in  another  court,  1701 
Letters  rogatory: 

Application  for,  173S 

Compelling  attendance  of  witnesses  in  federal  court,  1744 

Execution: 

By  whom  executed,  1780 
Irregularities  in  execution,  1742 

Letters  and  commissions  from  foreign  countries  to  fedtral  coorta, 
1743,  1744 

Form  in  general,  1737 

Interrogatories  accompanying,  1737 

Nature,  1737 

Necteity  of,  1736,  1737 

Oral  examination  under,  1740 

Power  of  court  to  issue,  1736 

Return  of  letters  and  depositions,  1741 
Lost  depositions,  proving  contents  of,  1830 
Methods  of  taking  in  federal  courts,  1666 
Motion  to  suppress: 

Appellate  court,  1827 

Defects  waived  by  failure  to  move,  1826 

Errors  available,  1824 

Necessity,   1818,   1824 

Object,  1824 

Time  of  making,  1826 

Waiver  of  defects  by  failure  to  move,  1826 

Want  of  opportunity  to  cross-examine,  1746-1749 
Notice : 

Commission  to  take  testimony  abroad,  1712 

Definiteness  and  certainty,  1706 

Inunaterial  errors  in,  1796 

Naming  officer,  1799 

Necessity,  1796 

Reasonableness,  1798 

Return  of  notice,  1797 

Statutory   depositions  on  notice,  see  infra,   Statutory  depositions  on 
notice 
Officer  who  may  take,  1799 
Opening,  see  Publication  of  Tkbthiont 
Oral  testimony  under  commission,  1708 
Perpetuation  of  testimony,  see  Pbbpbtuation  w  TBSTmomr 
Preparation  of  answers  in  advance  of  examination,  1803 
Proceedings  before  examiner  of  court,  see  PnociaEDiNOS  bbfoib  SzAifuvm 
Publication  of  testimony,  see  Pubucation  of  Testimont 


INDEX.  1969 

[BeferencM  are  to  Bectlom.    Vol.  I,  ||  1-1014;  II.  ||  1015-2284;  III,  ||  2235-2897.1 

DEPOSITIONS  —  amtinued 

Re-ezamination  of  witnesses: 

Amendment  instead  of,  1760 

Conditions  justifying  in  general,  1760 

Ckwts  on  re-examination,  1762 

Necessity  of  showing  good  cause,  1759 

Order  of  court,  necessity  for,  1759,  1761 

Reason  againnt  allowance,  1759 

Terms  on  granting  order,  1762 

Use  of  carbon  copy  of  previous  deposition  on  second  examination,  1804 
Return: 

Depositions  taken  abroad,  1716 

Depositions  taken  without  appointment  of  examiner,  1688 

Duty  of  officer  to  make  return,  1688,  1814 

Letters  rogatory,  1741 

Mode  of  return,  1815 

Statutory  depositions  on  notice,  1732 

Withdrawal  from  files,  1816,  1817 
Second  examination  of  witness,  see  •wpro.  Re-examination  of  witncsioa 
Signature,  1687,  1806 

State  laws,  see  tfi/m,  Taking  in  conformity  with  state  law 
Statutory  depositions  on  notice: 

Abandonment  of  proceeding,  1727 

Certificate  of  officer,  1729,  1730 

Compelling  attendance  of  witnesses,  1725-1727 

Conditions    under    which    statutory   method   proper,    1718 

Conformity  with  state  law,  see  infra.  Taking  in  conformity  with  state 
law 

Cross-examination  by  party  without  notice,  1724 

Determination  of  distance  of  witness  from  place  of  trial,  1722 

Formalities  incident  to  taking  depositions  generally,  1723-1732 

Judicial  notice  of  distance  of  cities  from  place  of  trials  1722 

Letters  rc^atory,  see  supra,  Letters  rogatory 

Method  of  giving  notice,  1723 

Mode  of  taking  deposition  in  general,  1719 

Necessity  that  cause  be  at  issue,  1721 

Provisions  of  Revised  Statutes,  1719 

Reducing  deposition  to  writing,  1728 

Relation  of  rules  an4  statutes,  1717 

Return  into  eourt,  1732 

Scope  of  statutes,  1717 

Sealing,  1731 

Stenographer,  use  of,  1728 

Subpoena  duces  ieeum,  1725 

Territory  in  which  statutory  method  available,  1720 

Testimony  to  be  taken  abroad,  1720 

Time  to  take,  1721 
Eq.  Prsc.  Vol.  111.-124. 
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DEPOSITIONS  —  wmiinued 
Stenographers: 

Statutory  deposition!  on  notice,  172S 

Testimony  taken  through  teterprster,  1806 
Suppression,  see  •wpro.  Motion  to  suppfess 
Taking  in  conformity  with  state  laws 

Discretion  of  court,  1734 

Effect  of  statute,  1734,  1735 

Rules  of  evidence,  1736 

BtatuU  permitting,  1733 
Withdrawal  from  files,  1816,  1817 
Withdrawal  of  party  for  irregularity^  1802 

DISBURSEMENTS: 

Affidavit  verifying,  2062 
Memorandiun  of,  2060 

DISCLAIMER: 

Coato,  2001,  2007 

Form  of,  see  Fobmb 

Want  of  interest  of  defendanty  832 

DISCOVERY: 

Answer,  discovery  by,  in  general,  see  Akswn 

Bearing  of,  on  equity  proeednre,  160 

Bill: 

Effect  of  waiving  oath  to  answer,  1890 

Necessity  of  specific  interrogatories,  1866 

Original  bill,  166 

Verification,  306 

Waiver  of  oath  of  answer,  1866,  1807 
Bill  to  effectuate  decree,  2230 
Contempt  proceedings,  right  of  plaintiff,  2476 
Corporations : 

Joinder  of  officer  as  defendant,  1874 

Matters  discoverable,  1875 

Right  to  enforce  discovery  from  corporation,  1873 
Cross  bill  for  discovery,  1016,  1018,  1868 
Defendant's  right  to  discovery,  1868,  1883 
Demurrer  to  discovery: 

Anomalous  demurrer,  1870 

Form  of  demurrer,  1876 

Incriminatory  matters,  1876 

Irrelevancy  of  evidence,  1876,  1877 

Pleading  over  on  overruling  of  demurrer,  1880 

Privileged  matter,  1876 

Propriety  in  general,  1876 
Dependent  on  title  to  relief,  1869 
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DISOOVERY  —  ooniinued 
Disooveiy  and  relief: 

Generally,  1865-1876 

Power  of  equity  courts,  1805 

Remedy  at  law,  1870 
Documents,  production  of,  see  Pboduotion  of  Docuicchts  ;  Subpoena  Duces 

TECfUM. 

Duty  of  defendant  to  answer  fully,  1866 

Effect  of  affirmative,  negative,  and  anomalous  pleas  on  right,  986,  987 

Exceptions  to  answer  for  insufficiency,  see  Answer 

Extent  of  discovery,  1872 

Identity  of  person  subject  to  legal  liability,  1864 

Importance  of  principle,  1860 

Jurisdiction  to  enforce: 

Basis  of  jurisdiction,  1861^ 

Bill  in  aid  of  action  at  law,  1863,  1864 

Discovery  incident  to  equitable  relief,  1865 

Statutory  power  of  law  courts,  1802 
Law  courts,   1862 
Lost  instruments,  1871 
Matters  pertaining  to  plaintiff's  title,  1872 
Plea: 

Effect  of  affirmative,  negative,  and  anomalous  pleas  on  right,  086,  987 

Not  vehicle  of  discovery,  826,  827 
Principle  of  discovery  in  bills  for  relief,  1866 
Privileged  matter,  1876,  1886 
Production  of  documents,  see  PBODuonnoN  of  Documents/  Subpoena  Duces 

Tecum 
Remedy  at  law,  1870 

Right  of  discovery  as  affecting  equity  jurisdiction,  58 
Right  to  discovery  where  plea  not  supported  by  proof,  910 
Simple  discovery  generally,  1860,  1864 
Supplemental  bill,  discovery  by,  1160,  1198 

DISMISSAL: 

Adequate  remedy  at  law  as  ground  for,  88,  91,  1347 

Amendment  to  avoid,  1342,  1343 

Ancillary  proceedings,  1255 

Application  by  plaintiff,  1326 

Bill,  dismissal  of  for  informality,  806 

By  court  on  own  motion,  1342 

Collusion  between  parties,  1342 

Considerations  justifying  denial  of  leave  to  plaintiff,  1333 

Consolidated  causes,  1316 

Contract  contrary  to  public  policy,  1342 

Costs  on  dismissal,  see  Costs 

Cross  bill: 

Application  to  dismiss  before  cross  bill  6ltd,  1338 
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DISMISSAL  —  continued 
Cross  bill  —  continited 

Defeat  of  plaintiiTs  right  by  filing  croaa  bill,  1336 

Denial  of  dismissal  without  prejudice,  1335 

Dismissal  of  original  bill  without  prejudice  to  cross  bill,  1337 

Failure  to  file  replication,  1336 
Defendant  entitled  to  affirmative  relief,  1834 
Discretion  of  court: 

After  interlocutory  decree,  1332 

Dismissal  without  prejudice,   1347 

Prejudice  to  defendant,  1330 

Voluntary  dismissal,   1328 

Want  of  authority  of  solicitor,  573 
Dispensable  party,  dismissal  as  to,  530 
Duration  of  plaintiff's  right  to  dismiss,  1326 
Failure  of  party  to  appear  at  hearing,  1910 
Failure  to  prosecute  suit,  1345 

Failure  to  reply  or  file  replication,  802,  803,  806,  1344 
Failure  to  serve  defendant,  1308 
Forms  relating  to,  see  Fobms 
For  want  of  indispensable  parties,  521,  522 
For  want  of  jurisdiction,  372  et  8eq. 
Hearing  on  bill  and  answer,  820 
Illegal  contract,  1342 
Immoral  contract,  1342 
Impossibility  of  making  decree  effective,  1951 
Informality  of  bill,  1344 
InvolunUry  dismissal,  1342-1348 
Lapse  of  three  terms,   1309 
Leave  of  court: 

Bill  attacking  title  to  property,  1333 

Considerations  justifying  denial  of  leave  to  plaintiff,  1333 

Discretion  of  court,  1328 

Necessity  of  leave,  1327 

Waiver  by  lapse  of  time,  1327 
Misjoinder  or  nonjoinder  of  parties,  621,  522,  1344,  1347 
Motion : 

By  court,  1342 

By  defendant,  1343-1345 

Distinction  between  motion  to  dismiss  and  motion  to  strike,  1346 

Time  of  motion  by  plaintiff,  1326,  1328,  1329,  1331,  1332 
On  sustaining  plea,  899,  900 
Order : 

Form  of,  see  Fobmb 
Involuntary  dismissal: 

Dismissal  without  prejudice,  1347 
General  dismissal,  1348 
Vacation  of  order,  805 
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DISMISSAL  —  continued 
Order  —  continued 

Voluntary  dismissal: 

Allowance  of  use  of  evidence  in  future  suit,  1341 
Form  in  general,  1339 
Payment  of  costs,  1340 
Reservation  of  rights,  1339 
"  Without  prejudice, "  1339 
Petition,  1299 

Prejudice  to  defendant  as  affecting  plaintiff's  right,  1329,  1336 
Public  policy,  1342 

Right  of  plaintiff  to  dismiss  generally,  1326 
State  of  proof  as  affecting  plaintiff's  right,  1331 
Suit  instituted  without  consent,  671 
Terms  on  voluntary  dismissal,  1326,  1327,  1340 
Time  of  motion  by  plaintiff: 

After  interlocutory  decree,  1332 
Effect  of  delay  until  proof  all  taken,  1328,  1331 
Effect  of  setting  down  cause  for  hearing,  1326 
Vacation  of  order  of  dismissal,  806 
Voluntary  dismissal  by  plaintiff,  1326-1341 
Want  of  authority  of  solicitor,  573 
Want  of  equity  in  bill,  1342 

DISTRICT  COURT; 

Admiralty  jurisdiction,  3 
Bankruptcy,  jurisdiction  in»  3 
Equity  jurisdiction,  3 
Rules,  power  to  make,  114, 115 

DISTRICT  OF  COLUMBIA: 

Equity  rules,  applicability  in,  112 

Execution  of  commission  to  take  testimony  in,  1710 

DISTRINGAS: 

Enforcing  appearance  of  corporation^  673,  674 

DIVERSITY  OF  CITIZENSHIP: 

Aliens,  see  infra,  Suits  between  citiJEens  and  aliens 
Allegation  of  diversity : 
Accuracy  required,  331 
Alternative  allegation,  320 
Assignees,  346-348 

Change  of  citizenship  after  suit  bron^t,  884 
Citizenship  of  all  parties,  325 
Citizenship  unknown,  333 
Definiteness  and  certainty,  324 
Demurrer  for  want  of  all^ation,  326 
Inference  permissible,  331 
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DIVERSITY  OF  CITIZENSHIP— oontfniied 
Allegations  of  diversity  —  continued 

Judicial  notice  that  state  is  member  of  Union,  332 

Necessity  of  showing  in  bill,  answer,  or  record,  326 

Part  of  bill  appropriate,  328 

Persons  suing  in  representative  capacity,  327 

Residence,  allegation  of,  330 
Amendments,  1087 

Collusive  transfers  to  give  jurisdiction,  380 
Consolidation  of  causes,  1313 

Constructive  service  of  process  where  citizenship  diverse,  031 
Corporations  and  limited  companies: 

Corporation  domesticated  in  for^i^  ^tate,  S4^ 

Corporation  suing  as  citizen  of  Btat9»  337 

Early  doctrine,  338 

Foreign  corporations,  361 

Insufficient  averments,  343 

Joint  stock  company,  citizenship  of  members,  846 

Limited  partnership.,  citizenship  pf  members,  345 

Mode  of  pleading,  341 

Present  practice,  340 

Presumption  as  to  citizenship  of  stoekhplders,  339 

Sufficient  averments,  342 
Demurrer  for  want  of  allegation,  326 
Foreclosure  of  mortgages,  2812 
Interveners,  1363 

Judicial  notice  that  state  is  member  of  Union,  332 
Necessity  of  showing  in  bill,  answer,  or  record,  326 
Plea  in  abatement,  830 
Proof  to  support  allegations,  336 
Receivership  suits,  2690,  2601 
Suits  between  citizens  and  aliens  i 

Foreign  corporation,  alleging  alienage  of*  861 

Form  of  allegation,  330 

Insufficient  averment,  868 

Necessity  of  alleging  alienage,  340 
Suits  by  assignees : 

Citizenship  of  original  holder  of  chose  fat  action,  346 

Citizenship  of  plaintiff,  348. 

Time  to  which  averment  must  refer,  347 
Transfer  of  legal  title  and  beneficial  interest  to  create  diversity,  379-380 
Venue,  when  dependent  on,  385 

DIVISION  OF  COURT: 
Effect  on  costs,  2032 

DIVORCE : 

Failure  to  appear  at  hearing,  1910 
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DOCKET: 

Rale  docket,  1263 

DOCKET  FEE: 

Taxation  in  la?or  of  loUoitor^  1980 

DOCUMENTS: 

Charging  in  biU,  225 

Necessity  of  pleading,  276 

Pleaded  according  to  legal  effect,  278 

Presumption  as  to  correctness  of  recitals,  284 

Production,  see  Pboductioji  of  Dooumsivts:  Subposha  Duceb  Teiqvu 

Recitals  in  full,  when  |iroper^  279 

Substance  onljr  to  be  stated,  277 

Taking  from  clerk's  olfice,  285 

DOUBLE  PLEADING: 
See  Plca. 

DUE  PROCESS  OF  LAW: 

Contempt  proceedings,  2i51 
Injunction,  2285 

DUPLICITY: 

Double  pleadiz^,  see  Pial 

EJECTMENT: 

Equity  jurisdiction,  60 

Remedy  by  ejectment  in  suits  to  quiet  title,  61,  68 

ENEMY: 

Alien  enemy: 

Capacity  to  be  sued,  498 

Capacity  to  sue,  in  general,  448-451 

Right  to  defend  suit,  498 

Subject  of  enemy  country  residing  in  United  States,  451 

Suspension  of  pending  suit  during  hostilities,  450 

ENGLISH  GHANCBRY  PBACTICE : 

Analogy  of  federal  practice  to  English  system,  07 

English  decisions  and  books  of  practice,  authority  of,  121 

Harmony  with  federal  system,  120 

Orders  in  chancery,  see  Ei^GUSfi  Obdebb  Uf  CiiAZVOEBr 

When  followed  in  general,  110 

ENGLISH  ORDERS  IN  CHANCERY: 
Embodiment  in  federal  rules,  122 
Particular  rules,  citations  of,  see  infra.  Particular  rules 
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ENGLISH  ORDERS  IK  CHANCERY  —  oonltnued 

[The  text  of  the  English  Orders  in  Chancery  is  given  in  full  in  the  Appendix 
to  Volume  III,  pp.17 15-1761.  For  convenience  a  synopsis  of  the  Orders  is  given 
here,  with  specific  references  to  pages.] 

Syhotbis  or  ENQUsn  Obobbs  uf  Cha5Gebt. 

Accounting  before  master,  Ord.  61-63,  p.  1728 

Accounting  —  order  of  reference,  Ord.  5,  p.  1747 

Affidavits  in  reply  before  master,  Ord.  66,  p.  1729 

Affidavits  previously  read  in  cauRts  Ord.  Go,  p.  1729 

Amendment  of  bill  after  answer,  Ord.  13,  14,  pp.  1717,  1718 

Amendment  of  bill  after  replication,  Ord.  16,  p.  1718 

Amendments  to  injunction  bills,  Ord.  2,  3,  p.  1746 

Answer  by  defendant  in  country  cause,  Ord.  3,  p.  1715 

Answer,  ezo^ptiona  and  punishment  for  insufficiency  of,  Ord.  5-10,  pp.  1715, 

1716 
Appearance  —  defendants  against  whom  no  direct  relief  sought,  Ord.  23-29, 

pp.  1755-1757 
Application  for  new  trial  of  issuie  at  law,  Ord.  47,  p.  1725 
Applicaftion  to  discharge  order  of  course  for  irregularity,  Ord.  6,  p.  1747 
Application  to  sitting  master  of  vacation,  Ord.  25,  p.  1739 
Application  to  stay  proceedings,  Ord.  46,  p.  1725 
Apportionment  of  funds  and  ^^urities,  Ord.  28,  p.  1740 
Attachment  to  compel  obedience,  Ord.  6,  p.  1751;  Ord.  10,  p.  1752 
Attendance  before  master,  Ord.  59,  p.  1727 

Bill  of  rehearing  —  recitals  of  prior  proceedings  in,  Ord.  50,  p.  1761 
Bill  of  revivor  —  recitals  of  pleadings  in,  Ord.  49,  p.  1761 
Certificate  as  to  state  of  cause,  Ord.  43,  p.  1724 

Certiflctfte  of  master  as  to  costs  of  exceptions  to  answer,  Ord.  19,  p.  1738 
Certificate  of  proceedings  by  master,  Ord.  57,  p.  1727 
Clerk  of  affidavits,  when  office  open,  Ord.  36,  p.  1745 
Clerks  of  reports  and  entries,  Ord.  30,  p.  1743 
Common  order  to  revive,  Ord.  8,  p.  1734 
Computation  of  time  allowed  to  party,  Ord.  19,  p.  1720 
Conditions  of  order  for   further   time   to  answer,  Ord.   21,   p.    1738 
Contempt  for  insufficient  answer  after  prior  contempt  for  want  of  answer, 

Ord.  24,  p.  1720 
Costa: 

Adjournment  of  payment  of  costs  on  day,  Ord.  35,  p.  1723 

Allowance  of  plea  or  demurrer,  Ord.  31,  p.  1722 

Amendment  of  bill,  Ord.  29,  p.  1721 

Bill  of  costs  and  proceedings  thereon,  Ord.  76,  p.  1731 

Certificate  of  master,  Ord.  55,  p.  1727 

Deductions  from,  Ord.  28-30,  pp.  1721,  1722 

Establishing  debt  before  master,  Ord.  47,  p.  1760 

In  cause  or  against  parties  personally,  Ord.  23,  p.  1739 

Insufficiency  of  answer,  Ord.  28,  p.  1721 

Neglect  of  counsel,  Ord.  36,  p.  1728 
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ENGLISH  ORDERS  IN  CRASGERY  —  continued 
Synopsis  ^-  coniiMied 

Costs  —  coniimued 

Overruliiig  of  plea  or  demurrer,  Ord.  32,  p.  1722 

Second  setting  down  lor  hearing,  Ord.  34,  p.  1722 

Two  counsel  for  same  party,  Ord.  33,  p.  1722 
Cross  bill  for  discovery  only,  answer  to,  Ord.  42,  p.  1750 
Cross  bill  for  discovery  only,  costs  of,  Ord.  41,  p.  1750 
Decision  by  master  as  to  sufficiency  of  answer  or  examination,  Ord.  74,  \k 

1781 
Decree  for  account  of  personal  estate,  Ord.  45,  p.  1760 
Decrees  and  orders  —  forms  of,  Ord.  27,  p.  1740 
Dedimus  to  take  plea,  answer,  or  demurrer,  Ord.  0,  p.  1735 
Default  —  decree  absolute,  Ord.  44,  p.   1760 

Demurrer  —  grounds  insufficient  for  overruling,  Ord.  36,  37,  p.   1758 
Demurrer  —  time  for  setting  down  for  argument,  Ord.  34,  p.   1758 
Deposit  of  fimds,  securities,  and  effects,  Ord.  28,  p.  1740 
Deposit  on  exceptions  to  master's  report,  Ord.  41,  p.  1724 
Deposits  on  petition  of  appeal  or  rehearing,  Ord.  42,  p.  1724 
Direction  of  clerical  and  accidental  errors,  Ord.  45,  p.  1725 
Dismissal  for  want  of  prosecution,  Ord.  16,  17,  pp.  1718,  1719;  Ord.  26, 

p.  1740 
Elegit: 

Delivery  and  execution,  Ord.  3,  p.  1748 

Fees  of  clerk  and  solicitor,  Ord.  6,  p.  1749 

Indorsement,  Ord.  5,  p.   1748 

Time  for  issuance,  Ord.  1,  p.  1747;  Ord.  2,  p.  1748 
Entry  book  of  master,  Ord.  24,  p.  1739 

Entry  of  appearance  on  defendant's  failure  to  appear,  Ord.  8,  p.  1751 
Evidence  before  master  after  issuing  warrant,  Ord.  67,  p.  1729 
Examination  of  creditors  and  other  claimants  by  master,  Ord.  72,  p.  1730 
Examination  of  witnesses  orally  by  master,  Ord.  69,  p.  1730 
Exceptions  to  answer,  reference  of,  Ord.  5-9,  pp.  1716,  1716 
Exceptions  to  answer,  time  for  delivering,  Ord.  4,  p.  1715 
Exhibits,  proof  of,  Ord.  43,  p.  1760 
Expedition  of  reference,  Ord.  48,  p.  1726 
Fees: 

Attendance  of  clerks  in  court,  Ord.  37,  p.  1723 

Certificate  as  to  state  of  cause,  Ord.  43,  p.  1724 

Certificate  of  abatement  or  compromise,  Ord.  39,  p.  1723 

Certificate  of  second  setting  down,  Ord.  38,  p.  1723 

Schedule  of  fees  of  master,  registrars,  and  clerks,  Ord.  34,  p.  1745 
Fieri  faciae: 

Deliveiy  and  execution,  Ord.  3,  p.  1748 

Fees  of  clerk  and  solicitor,  Ord.  6,  p.  1749 

Indorsement,  Ord.  5,  p.  1748 

Return,  Ord.  4,  p.  1748 

Time  for  issuance,  Ord.  1,  p.  1747;  Ord.  2,  p.  1748 
Foreclosure  causes  —  advancement  for  hearing,  Ord.  4,  p.  1746 
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ENGUSH  ORDEBS  IK  CHANCERY— ooiatiNMcl 
8ynop9is  —  continued 
Funds  and  securitieB,  Ord.  28,  p.  1710 
Interest  after  decree,  Ord.  4%,  pi  1700 
Interrogatories  in  bill: 

Division,  numbering,  etc,  Ord  17,  p.  1758 

Duty  of  defendant  to  answer,  Ord.  10,  p.  1763 

Last  interrogatory,  Ord.  32,  p.  1744 

Note  at  foot  of  bill,  Ord.  17,  p.  1753;  Ord.  18,  p.  1754 

Right  to  refuse  to  answer>  Ord.  38,  p.  1758 

Words  preceding  interrogatories,  Ord.  19,  p.  1754 
Investments,  Ord.  28,  p.  1740 

Master  extraordinary  —  territorial  limit  ql  jnritjfcti<p,  Or4*  03,  p.  17#4 
Master  of  leports  and  eiitrief,  0^  30,  pi  1743 
Master's  right  to  proccta  ew  partf,  Ord.  5|,  pu  1720 
Money,  deposit  oi,  etc,  Ord.  i9,  p.  )740 
Note  of  plaintiff's  intfntion  to  proofed  idthoot  mmtft  Oti.  21,  p.  1754; 

Ord.  22,  p.  1750;  CM.  33,  p.  1767 
Office  copies,  Ord.  31,  p.  1744 
Offices  of  court,  when  open,  Ord.  36,  30,  p.  1746 
Order  boolc  at  rolls,  Ord.  39,  p.  1742 
Order  for  injunction  for  want  of  answer,  Ord.  11,  p.  1730 
Order  for  leave  to  amend  bill,  Ord.  13-16,  pp.  1717,  171B 
Orders  requiring  affinoative  acts-^oontentf  and  IndMfcmcnt,  Ofd.  12,  p. 

1762 
Parties — procedure  on  defect  of  parties,  Ord.  80,  40,  pw  1760 
Parties  to  various  suits,  Ord.  30-^,  p.  1757 
Patentee  of  subpoena  office,  whm  office  open,  Ord.  30,  p.  1746 
Paym^ii  of  dividends  and  annuities,  Ord.  28,  p.  1740 
Plea — grounds  insufficient  for  overruling,  Ord.  30,  37,  p.  1758 
Plea  —  time  for  setting  down  for  argument,  Ord.  36,  p.  1758 
Proceeding  by  master  de  die  in  diem,  Ord.  58,  p.  1727 
Process  to  compel  obedience  to  order  to  pay  money,  Ord.  11,  p.  1762 
Process  to  enforce  obedience  on  behalf  of  persons  not  parties,  Ord.  15,  p. 

1753 
Production  of  documents  before  master,  Ord.  00,  p.  1728 
Production  of  witness  at  seat  of  cleric,  Ord.  26,  pw  1721 
Prosecutor  before  master,  Ord.  60,  p.  1727 
Publication,  enlargonent  of,  Ord.  18,  p.  1720 
Receiver's  accounts,  time  for  delivering,  Ord.  03^  p.  1728 
Receivers  of  landed  estate,  Ord.  04»  p.  1729 
Record  of  proceedings  before  master,  Ord.  49,  p.  1726 
Reference  of  exceptions  to  answer,  Ord.  6-9,  pp.  1716,  1710 
Reference  to  masters  in  rotation,  Ord.  16-17,  pp.  1730,  1737 
Registrar  —  attendance  at  courts  in  succession,  Ord*  26,  p.  1740 
Report  of  master  —  recitals  in,  Ord.  48,  p.  1760 
Review  of  ew  parte  proceedings  before  master,  Ord.  54,  p.  1726 
Review  of  proceeding  in  master's  office,  Ord.  68,  p.  1729 
Right  of  examiner  in  chief  of  taking  cross-examination,  Ord.  20,  p.  1721 
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ENGLISH  ORDERS  IN  CEANCERY  ^  continued 
Synopsis  —  continued 

Sale  of  property  by  master,  Ord.  75,  p.  1731 

Scandal  and  impertinenoe,  order  of  reference  for,  Ord.  11,  12,  p.  1717 
Secretary  of  master  of  rolls^  duties  and  fees,  Ord.  39,  p.  1742 
Securities,  deposit,  apportionment,  etc.,  Ord.  28,  p.  1740 
Security  to  answer  costs,  Ord.  40,  p.  1724 

Separate  answers  by  one  solicitor  for  two  or  more  defendants,  Ord.  27,  p.  1721 
Separate  reports  by  master,  Ord.  70,  71,  p.  1730 
Sequestration  on  defendant's  failure  to  answer,  Ord.  0,  p.  1751 
Service  of  notice  or  oompetitiout  Ord.  22,  28,  p.  1720 
Service  on  derk  of  courts  Ord.  20,  21,  p.  1720 
Service  on  solicitor  of  person  not  party,  Ord.  44,  p.  1724 
Settlement  of  conv^y«9Qe  r— draft  ao4  prpceedinigf,  Qrd.  70,  p.  1731 
Settling  time  for  proceedings  before  master,  Qrd.  ^OrK>  P*  17?6 
SimultaiieonB  suits— elfe^fii  bftwecn  eqifx^  Or^  I,  p.  17tf 
SoUdtor's  book,  Ord.  1-^,  pp.  1749/1760 
Solicitors  for  separate  parties,  Ord.  77,  p.  1731 
Special  application  for  leave  to  withdraw  replieatton  or  amend  bill,  Ord.  20, 

p.  1738 
Striking  oat  improper  matter  by  master*  Ord.  79^  p.  )730 
Striking  out  scandalous  or  impertinent  matter*— poets,  Qrd*  i2,  p.  1738 
Subpoena: 

Costs  and  fees,  Ord.  5,  p.  1788 

Country  and  town  causes,  Old.  1,  p»  1715 

For  each  defendant,  Ord.  2,  p.  1715 

Xndorsement,  Ord.  3,  p.  1738 

Memorandum  at  foot  of  writ,  Ord.  14^  p.  1752 

Names  induded  in,  Ord.  5,  p.  1733;  Ord.  6,  p.  1784 

Praecipe,  Ord.  2,  p.  1733 

Preparation  and  sealing,  Ord.  1,  p.  1733 

Service,  Ord.  4,  p.  1733;  Ord.  7,  p.  1734 
Supplemental  bill  —  redtals  of  pleadings  in,  Ord.  49,  p.  1761 
Time  of  setting  down  for  bearing,  Ord.  82,  p.  1732 
Time  of  taking  effect  of  orders,  Ord.  78-82,  p.  1732;  Ord.  51,  p.  1761 
Time  to  plead  after  amendment,  Ord.  14,  p.  17J36 
Time  to  plead,  answer,  or  demur,  Ord.  10,  p.  1735;  Ord.  12,  13,  p.  1736 
Time  to  plead  —  country  cases,  Ord.  20,  p.  1754 
Time  to  put  in  further  answer,  Ord.  18,  p.  1737 
Trust  estates  —  parties  to  suits,  Ord.  30,  p.  1757 
Venditioni  eaponaa,  fees  of  clerk  and  solicitor,  Ord.  6,  p.  1749 
Venditioni  ewponas,  issuance  of,  Ord..  4,  p.  1748 

Writ  for  compelling  obedience  to  process,  order,  or  decree,  Ord.  7,  p.  1751 
Writ  of  assistance,  Ord.  13,  p.  1752 
Writ  of  execution  to  compel  obedience,  Ord.  10,  p.  1752 
Writ  of  rebellion  to  compel  obedience,  Ord.  6,  p.  1751 

ENROLLMENT  OF  DECREE: 
SeeDiGBCB 


I 
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ENTRY  OF  DECREE: 

See 


ENVELOPE: 

Certificate  on  envelope  enoloaing  deposition,  1813 

EQUITABLE  DEFENSE  IN  ACTION  AT  LAW: 
Ancillary  proceedings,  1235 
Separation  of  law  and  equity,  14-17 

EQL^TABLE  TITLE : 

Availability  at  Uw,  17 

EQUITY: 

Adaptation  to  settlement  of  complicated  causes,  896 

Circuit  eourt  principal  forum,  4 

Determination  of  whole  controversy,  397,  407,  408 

Offer  of,  216,  217 

Separation  of  law  and  equity,  see  Sepabation  of  Law  aivu  Equitt 

EQUITY  JLHISDICTION  (see  also  Jubisdigtion ) : 
Accounts  and  accounting,  64,  66 
Circuit  Court  generally,  2,  821 
Comity  and  policy,  25 
Contracts,  87,  51-53 

Co-ordinate  branch  of  government,  jurisdiction  over,  35 
Creditors'  bills,  68,  69 
Defense  at  law  as  affecting,  183 
Discovery,  effect  of  right  of,  58 
District  court,  3 
Ejectment,  60 

Equitable  title  to  l^al  right  of  action,  57 
Extent  of,  in  general,  32 
Forfeitures,  36 

Origin  of  in  federal  courts,  1, 2 
Partition,  70 

Patents,  suits  to  protect,  77 
Penalties,  36 

Political  rights,  enforcement  of,  83»  84 
Promise  for  benefit  of  stranger,  54 
Public  interest  as  affecting,  75 
Quieting  title,  61 

Rates  charged  by  public  corporations,  74,  76,  76 
Remedy  at  law,  exclusion  by,  38 
Separate  estate  of  married  woman,  protection  of,  56 
State  statutes,  effect  of,  23,  315 
Stranger,  promise  for  benefit  of,  54 
Suit  by  legatee  against  executor,  55 
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EQUITY  JURISDICTION  — con«*n«€<« 

Supreme  Court,  origin  of  equity  jurisdiction  in,  2 

Tax  law,  enjoining  enforcement  of,  72,  73 

Title  to  equiUble  relief,  52 

Tort  actions,  52 

Trespass,  50 

Uniformity  in  various  states,  22 

EQUITY  OP  REDEMPTION: 

Foreclosure  of  mortgage,  2857,  2873 

EQUITY  RULES  OF  SUPREME  COURT: 
District  of  Columbia,  applicability  in,  112 
Origin  of,  100 
Time  of  taking  effect,  100 

[The  equity  rules  will  be  found  collected  in  the  Appendix  to  Volume  III,  pp. 
1665^1604.  For  convenience  of  reference  a  brief  synopsis  of  the  rules  is  given 
here,  and  citations  of  particular  rules  throughout  the  body  of  the  work  are  also 
noted.  For  particular  applications  of  the  rules,  see  specific  headings  throughout 
the  general  index.] 

Stnofsis  of  Rules. 


I 


Amendment  of  bills,  Rules  28-30,  p.  1673  '' 

Answer: 

Amendment,  Rules  45,  46,  p.  1678 

Answer  as  evidence,  Rule  41,  p.  1677  (amendment) 

Answer,  demurrer,  and  plea  to  same  bill,  Rule  32,  p.  1674 

Costs  for  separate  answer  by  same  solicitor.  Rule  62,  p.  1683 

Discovery  by  answer  generally.  Rule  30,  p.  1675 

Exceptions  to  answers,  see  tn/ra,  Exceptions  to  answer  j! 

Interrogatories  requiring  answer.  Rule  41,  p.  1676  I 

Officer  before  whom  oath  may  be  taken.  Rule  50,  p.  1682 

Refusal  to  answer  demurrable  matters,  Rule  44,  p.  1678 

Special  interrogatories,  Rule  40,  p.  1676 

Time  for  amendment,  Rule  60,  p.  1682 

Time  for  filing  new  or  supplemental  answer,  Rule  46,  p.  1678 
Appearance  of  defendant.  Rule  17,  p.  1660 
Applications  grantable  of  course.  Rule  5,  p.  1666 
Assistance,  writ  of,  Rules  7,  0,  p.  1667 
Bill: 

Amendment,  Rules  2&-30,  p.  1673 

Averments  as  to  parties,  Rulei  22,  p.  1671 

Charging  part,  Rule  21,  p.  671 

Common  confederacy  clause.  Rule  21,  p.  1670 

Costs  for  bill  and  answer,  Rule  25,  p.  1672 

Division  and  numbering  of  interrogatories.  Rule  41,  p.  1676 

Introduction  to  interrogatories.  Rule  43,  p.  1677 
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EQUITY  RULES  OF  SUPREME  O0XJB.T -^  continued 
Synopai»  —  continued 

Bill  —  continued 

Introductory  part,  Rule  20,  p.  1670 

Jurisdiction  clause.  Rule  21,  p-  1671 

Narrative  or  stating  part.  Rule  21,  p.  1671 

Notes  specifying  interrogatories  to  be  answered,  Rule  42,  p.  1677 

Option  to  omit  certain  parts.  Rule  21,  p.  1670 

Prayer  for  process,  Rule  23,  p-  1671 

Prayer  for  relief,  Rule  21,  p.  1671 

Scandal  and  impertinence.  Rules  26,  27,  p.  1672 

Signature  of  counsel,  Rule  24,  p.  1671 
Bills  of  revivor.  Rules  56,  57,  p.  1681 ;  Rule  58,  p.  1682 
Certificate  of  counsel  to  demur  or  plead.  Rule  31,  p.  1674 
Chambers,  powers  of  judge  at,  Rule  3,  p.  1665 
Charging  part  of  bill.  Rule  21,  p.  1671 

Uireuit  eourts  always  open  for  certain  purposes,  Rule  1,  p.  1665 
Circuit  judge,  powers  at  chambers,  Rule  3,  p.  1665 
Clerk,  attendance  at  office  for  certain  purposes.  Rule  2,  p.  1665 
Clerk,  motions  and  applications  grantable  of  course  by,  Rule  6,  p.  1666 
Clerk's  office,  when  open  for  motion,  etc..  Rule  2,  p.  1605 
Commission  to  take  testimony,  Rule  67,  p.  1684 
Common  confederacy  clause  of  bill.  Rule  21,  p.  1670 
Costs  on  allowing  demurrer  or  plea.  Rule  35,  p.  1675 
Costs  on  overruling  demurrer  or  plea,  Rule  34,  p.  1674 
Costs  taxable  for  bill  and  answer.  Rule  25,  p.  1672 
Cross  bill,  Rule  72,  p.  1688 
j^Bcree • 

Affirmation  in  lieu  of  oath.  Rule  01,  p.  1603 

Circuit  courts,  power  to  make  additional  rules.  Rule  89,  p.  1693 

Correction  of  errors.  Rule  85,  p.  1602 

English  chancery  practice  adopted  in  absence  of  rule.  Rule  90,  p.  1693 

Foreclosure  of  mortgage,  Rule  92,  p.  1693 

Form  and  recitals,  Rule  86,  p.  1692 

Guardians,  Rule  87,  p.  1692 

Injunctions,  Rule  93,  p.  1694 

Next  friend.  Rule  87,  p.  1692 

Procheim  ami,  Rule  87,  p.  1692 

Pro  confessOy  Rule  19,  p.  1670 

Rehearing,  Rule  88,  p.  1692 
Demtlrrer : 

Admissions  by  failure  to  set  down  for  argument.  Rule  38,  p.  1676 

Certificate  of  counsel,  Rule  31,  p.  1674 

Costs  on  overruling.  Rule  34,  p.  1674 

Costs  on  sustaining.  Rule  35,  p-  1675 

Demurrer,  plea,  and  answer  to  same  bill.  Rule  32,  p.  1674 

Grounds  insufficient  for  overruling.  Rules  36,  37,  p.  1675 

Sotting  down  for  argument,  Rule  33,,  p.  1674 
Depositions,  Rule  67,  p.  1684;  Rule  68,  p.  1686 


/ 
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EQUITY  RULES  OF  SUPREME  COURT —MmtiiitMl 
Synopsis — continued 
Entry  of  suit  on  docket,  Rule  16,  p.  1669 
Examination  of  witnesses.  Rule  67,  p.  1684;  £ule  68,  p.  1686 
Examiners  of  court,  Rule  67,  p.  1684 
Exceptions  to  answer: 

Costs  for  separate  answers,  Rule  62,  p.  1683 

Effect  of  aUowanee,  Rule  64,  p.  1683 

Effect  of  oyerrullng,  Rule  66,  p.  1684 

Setting  down  for  hearing,  Rule  63,  p.  1683 

Time  for  filing  exceptkms.  Rule  61,  p.  1682 
Exceptions  to  master's  report,  Rules  83,  84,  p.  1691 
Filing  amendments,  Rule  30,  p.  1673 
Final  process,  Rule  8,  p.  1667 
Frame  of  bills  generally.  Rules  20-26,  pp.  1670-1672 
Interrogatories  for  taking  testimony,  Rule  67,  p.  1684;  Rule  71,  p.  1687 
Issue  on  filing  replication,  Rule  66,  p.  1684 
Judge  of  circuit  court,  powers  at  chambers.  Rule  3,  p.  1665 
Jurisdiction  clause  of  bill.  Rule  21,  p.  1671 
Mesne  process,  Rule  7,  p.  1667 
Motions  grantable  of  course.  Rule  6,  p;  1666 
Motions,  time  of  making  and  hearing.  Rule  6^  p.  1666 
Narrative  part  of  bill,  Rule  21,  p.  1671 
Nominal  parties.  Rules  64,  55,  p.  1680 
Notice  by  entry  in  order  book.  Rule  4,  p.  1666 
Notice  of  taking  testimony,  Rule  67,  p.  1684;  Rule  68,  p.  1686 
Order  book.  Rules  4,  6,  p.  1666 
Parties : 

Allegations  in  Mil  as  to»  Rule  22,  p.  1671 

Decree  saving  rights  of  absent  parties,  Rule  47,  p.  1678;  Rule  48,  p. 
1678;  Rule  53,  p.  1680 

Dispensing  with  joinder  of  eertain  proper  parties,  Rule  47,  p.  1678; 
Rule  48,  p.  1679 

deir  at  law,  Rule.50,  p.  1679 

Nominal  parties,  Rnlea  54,  55,  p.  1680 

Persons  jointly  and  severally  liable.  Rule  51,  p.  1679 

Setting  down  for  argument,  for  want  of  parties,  Rule  52,  p.  1680 

Trustees  of  real  estate,  Rilli  49»  p.  1679 
Pka: 

Admissions  by  failure  to  reply  or  set  down  for  argument.  Rule  28,  p. 
1675 

Certificate  of  counsel,  Rnle  81,  p.  1674 

Costs  on  overruling.  Rule  34,  p.  1674 

Costs  on  sustaining,  Rule  35,  p.  1675 

Groimds  insufficient  for  overruling.  Rules  36,  37,  p.  1675 

Issue  or  setting  down  for  argument,  Rule  33,  p.  1674 

Plea,  demurrer,  and  answer  to  same  bill.  Rule  32,  p.  1674 
Prayer  for  process,  Rule  23,  p.  1671 
Prayer  for  relief.  Rule  21,  p.  1671 
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8ynop9i9  —  continued 

Proceedinga  before  maater,  aee  infra.  Reference  to  master 

Process  for  and  against  persons  not  parties.  Rule  10,  p.  1667 

Process  generally.  Rules  7-10,  p.  1667 

Process  to  enforce  decree,  Rule  10,  p.  1667 

Process  to  execute  decree  or  order.  Rule  7,  p.  1667 

Process  to  require  appearance  and  answer.  Rule  7,  p.  1667 

Pro  confrsso,  Rules  18,  19,  pp.  1669,  1670 

Reference  to  master: 

Accounting  before  master,  Role  70,  p.  1690 

Compensation  of  master,  Rule  82,  p.  1691 

Contempt  by  witnesses.  Rule  78,  p.  1690 

Direction  of  decree  for  account  of  personal  estate,  Rule  73»  p.  1688 

Documentary  evidence.  Rule  80,  p.  1690 

Exceptions  to  master's  report.  Rules  83,  84,  p.  1691 

Mode  of  examination  of  claimant,  Rule  81,  p.  1690 

Power  of  master  to  regulate  proceedings.  Rule  77,  p.  1689 

Procuring  attendance  of  witnesses.  Rule  78,  p.  1690 

Recitals  in  master's  reimrt.  Rule  76,    p.  1689 

Standing  masters  and  masters  pro  hoc  vice.  Rule  82,  p.  1691 

Time  and  place  for  proceedings.  Rules  74,  75,  p.  1688 

Replication : 

General  replication  and  joinder  of  issue.  Rule  66,  p.  1684 
Special  replication  to  answer,  Rule  45,  p.  1678 

Scandal  and  impertinence  in  bills.  Rules  26,  27,  p.  1672 

Service  of  process  generally,  Rules  11-16,  pp.  1668,  1669 

SUting  part  of  bill,  Rule  21,  p.  1671 

Stockholders'  bilk  against  corporations.  Rale  94,  p.  1694 

Subpoena : 

Issuance  of,  Rules  11,  12,  p.  1668 
Return  not  executed,  Rule  14,  p.  1668 
Service  of,  Rule  13,  p.  1668 

Supplemental  bills,  Rules  56,  57,  p.  1681 ;  Rule  68,  p.  1682 

Taking  bill  pro  confeam),  Rules  18,  19,  pp.  1669,  1670 

Testimony  <fe  bene  esse.  Rule  70,  p.  1687 

Testimony,  how  taken.  Rule  67,  p.  1684;  Rule  68,  p.  1686 

Time  for  taking  testimony,  Rule  60,  p.  1687 

Time  to  plead,  Rule  18,  p.  1669 

PAKTICUL4B    RULBS. 

(References  are  to  sections.] 

Rule  1 :  665,  1260,  1264 

Rule  2 :  567,  1263,  1264 

Rule  3:  665,  681,  1270 

Rule  4:  876,  957,  1269,  1276 

Rule  5 :  1261,  1290 

Rule  6:  1268,  1280 

Rule  7:  271,  683,  663,  667,  674,  2211 

Rule  8:  2198,  2204,  2206,  2214 
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EQUITY  RULES  OF  SUPREME  OOURT  —  oonftiMiMl 
Particular  Rules  —  continued 
RuleO:  2217 
Rule  10:  2220,  2221 
Rule  11:  587 

Rule  12:  272,  586,  588,  589,  590,  602,  078,  1562 
Rote  13:  095,  605 
Rule  14:  592 
Rule  15:  594,  603 
Rule  16:  580,  602 
Rule  17:  640,  644,  646 

Rule  18:  678,  681,  871,  058,  1133,  1428,  1552,  1558,  1559,  1563,  1670 
Rule  19:  1559,  1563,  1566,  1571,  1572,  2079 
Rule  20:  165,  306,  328 

Rule  21 :  214,  215,  218,  229,  232,  242,  791,  950,  2270,  2547 
Rule  22:  272,530 
Rule  23:  238,  272,  273,  487,  2303 
Rule  24 :  299,  300,  565 
Rule  26:  277,  280,  297,  1088 
Rule  27 :  294,  297,  766,  758,  760,  761,  775 
Rule  28:  301,  1079,  1104,  1107,  1130,  1154,  1988 
Rule  29:  807,  1079,  1083,  1106,  1107, 1113,  1154,  1988 
Rule  30:  1079,  1114,  1154 
Rule  31:  831,  863,  864,  868,  875,  954,  955 
Rule  32:  843,992,993 

Rule  33:  883,  894,  898,  900,  904,  907,  909,  961 
Rule  34:   885,  886,  903,  905,  906,  907,  911,  968,   1662,   1988 
Rule  35:  966,1118,  1988 
Rule  37:   977,  978,  994 
Rule  38:  870,  872,  876,  891,  961,  1977 

Rule  39:   373,  729,  830,  849,  887,  1009,  1010,  1011,  1012,  1013,  1014 
Rule  40:  236,  785 

Rule  41 :  236,  238,  275,  701,  707,  708,  738,  784,  1003,  2410,  2666 
Rule  43:  236,  238 
Rule  44:  735 

Rule  45:  231,  791,  1070,  1093 
Rule  46:   1079,  1132,  1133,  1552 
Rule  47:  530,  532,  533,  534,  550 
Rule  48:  540,  645,  660,  561,  552,  2457 
Rule  52:  754,756,835,846 
Rule  54:   1988 

Rule  55:  1280,  2292,  2294,  2295,  2300 
Rule  56:  611,  1214 
Rule  57:  1182,1195 
Rule  58:   1188 
Rule  59:  704 

Rule  60:  819,  1079,  1146,  1154 
Rule  61 :  775,  776 
Eq.  Prac.  Vol  lU.— 125, 
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EQUITY  RULES  OP  SUPREME  COURT  —  ooiitt»ii€<f 

Rule  62:  1998,2031 

Rule  63:  297,779,1926 

Rule  64:  782,1662 

Rule  66:  793,  800,  802,  813 

Rule  67:  1624,  1626,  1627,  1630,  1631,  1666.  1666,  1668,  1673,  1684,  1688, 

1689,  1690,  1691,  1696,  1697,  1708,  1711,  1712,  1717,  1740,  1840 
Rule  68:  1717,  1721,  1723,  1724.  1781 
Rule  69:  1410  1439,  1656,  1764,  1766 
Rule  70:  1717,  1777,  1778,  1780,  1784,  1788,  1789 
Rule  71 :  1703 
Rule  72:  1069,  1067.  1868 
Rule  73 :  1416,  1462,  1479 
Rule  74:  1418 
Rule  76 :  1419,  1426 
Rule  76:  1468 

Rule  77:  1419,  1434,  1486,  1444,  1461,  1631,  1896 
Rule  78:  1436,  1627,  1673,  1691,  1839,  1840 
Rule  79 :  1430 
Rule  80:  1434 
Rule  81 :  1436 

Rule  82:  1389,  1390,  1463,  1467,  2206 
Rule  83:  1463,  1479,  1483,  1484,  1501,  2730 
Rule  84:  1988 
Rule  86:  1977,2066 
Rule  86:  1963 
Rule  87 :  454 
Rule  88:  2088,2089,2117 
Rule  89 :  1988 
Rule  90:  97,  119,688 
Rule  91 :  703 

Rule  92:  127,  248,  2887,  2893 
Rule  94 :  437,  469,  472,  475,  477 

ESTOPPEL: 

Accounting  by  receiver,  2723 

Allegationa  explanatory  of,  213,  214 

Avoidance  of,  how  pleaded  in  bill,  214 

Defense  at  law,  82 

Demurrer  for  equitable  estoppel,  941 

Laches,  214 

Objections  to  receivers'  certificates,  2763,  2768 

Of  pl&intiff  to  question  jurisdiction,  92 

Purchaser  at  receiver's  sale,  2657 

Remedy  at  law  available  by  estoppel,  92 

EVIDENCE : 

Absolute  proof,  1632 
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EVIDENCE  —  continued 

Admissibility  of  eyidenoe  in  originarsuit  after  leviyor,  1222 

Admissions,  see  Admisbionb 

AffidATlts,  see  Affidavits 

Allegation  of  facts  as  evidenoo,  739,  740 

Answer  as  evidence  r 

Accounts  and  accounting,  1609 
Admissions,  see  Admisbionb 
Allegation  of  facts,  739,  740 
Against  codefendant,  1598,  169t 
Answer  in  support  of  plea,  995 
Answer  of  infant,  1690 
Clauses  of  charge  and  discharge,  1595 
Defense  of  innocent  purchase,  1607 
For  defendant: 

Answer  based  on  ignorance  or  information,  1604 

Answer  of  corporation,  1605 

Consideration  of  answer  as  a  whole,  1613 

Denial  of  material  fact  alleged  in  bill,  1606 

Effect  of  bill  waiving  oath  in  general,  1600 

Evasive  or  equivocal  answer,  1604 

Hearing  on  bill  and  answer,  816,  823 

Hearsay  statements,  1604 

Inference  from  silence,  1613 

Maxim  fahnu  in  uno  falaua  in  omnihu9,  1614 

Negative  averments,  1604 

New  York  doctrine,  1611 

Partial  waiver  of  oath,  1603 

Qualification  of  defendant's  right,  1604 

Responsiveness  of  answer,  1602,  1604,  1606-1611 

Sworn  answer  —  American  doctrine,  1602 

Sworn  answer  —  orthodox  rule,  1601 

Weight  of  answer  as  evidence,  1612 
For  plaintiff: 

Admissibility  in  general,  1587 

Admissions  of  allegations  of  bill,  1606 

Whole  or  part  of  answer,  1591,  1592 
Matter  in  avoidance  of  case  made  in  bill,  1606,  1607,  1609 
Partner's  answer  as  evidence  against  copartner,  1599 
Requirement  as  to  actual  reading  of  answer,  1496 
Rule  requiring  two  witnesses: 

Application  in  chancery  cases,  1616 

History  of  rule,  1615 

One  witness  and  corroborating  circumstances,  1617 

Relation  of  rule  to  view  that  answer  is  evidence  for  defendant,  1618 
Whole  or  part  of  answer,  1501,  1592 
Bill  as  evidence : 

Admissibility  in  favor  ol  plaintiff,  1582 
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EVIDENCE  —  eoniinued 

Bill  M  cvidiB»e  ^  mmiimm9d 

Admissibility  of  bill  in  ezplanation  of  flanrtr,  1597 

Admissions  oonclnsive  against  plaintiff,  IfiM 

Admissions  of  amended  bill,  1M4 

Bill  taken  pro  confeuo^  1582 

Common-law  rule  as  to  use  in  ailoCter  sttlt,  1M6 

Equity  rule  as  to  use  in  another  8ttil»  1686 

Use  of  bill  as  aiBdavit,  1M2 
Burden  of  proof,  see  Bubdbn  or  Pioor 

Comparison  of  practice  of  conrU  of  law  aad  of  equity,  1619,  liM 
Competency  of  witnesses,  see  WmnnsiB 
Conditional  proof,  1032 
Conformity  to  issues: 

Allegation  of  pleadings,  1677 

Irrelerant  allegaUoiia,  1678 
Consolidated  causes,  1510 
Contempt  proceedings,  see  CuMTtMlT 
Costs  where  evidenee  unneeessarily  taken,  tOOO 
Cross-examination  of  witnesses,  see  Cloaa-uumirAlfON 
Demurrer  to  evidence  unknown  in  equity,  917 
Depositions,  see  DEFOsinoirt 
Discovery,  see  Disootkbt 
Documentary,  see  Documkhts ;  PMOOCfiDif  of  DootmmrMi  BvlBPODfA  Duns 

Tecum 
English  practice  as  to  taking  proof,  1004-1640 
Examination  before  examiner  of  oourt^  tee  BxAMtNn  or  Coun; 

HVOB  nETOBE  EXAMINEB 

Exclusion  at  hearing,  1081 

Exhibits,  see  EXHnm 

Extension  of  time  for  taking,  IM  Infm,  Time  for  taking 

General  principles,  1576-1581 

Injunction  cases,  see  iNJuilcTioiia 

Issue  made  by  supplemental  bill,  1200 

Issues  to  jury,  see  Issues  to  Just 

Judiciary  Act,  1020 

Methods  of  taking: 

Qenerally,  1717 

In  federal  eonrtsy  1008 

Modes  of  proof  in  genefnl,  1019,  1080 
Motion  to  dissolve  or  modify  injunction,  8408 
Necessity  for  proof,  1576 
New  or  newly  discovered  evidence: 

Bill  of  rerlew,  see  Bnx  or  RBnur 

Rehearing,  aee  RimABiNa 
Oral  testimony: 

Before  examiner,  1627,  1631,  1660 

Before  master  in  chancery,  lOOi 

Bill  of  exceptions,  1030 
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EVIDENCE  —  continued 

Oral  testimony  —  eontinued 

Discretion  of  conrt,  1028 

Early  statutes,  1625 

Equity  rules,  1626,  1627 

Eithibits,  see  Exhibits 

Incorporation  of  oral  testimony  in  record,  1629,  1630 

Judiciary  Act,  1620,  1625 

Late  statutes,  1626 

Oral  or  written  evidence  generally,  1619,  1620 

Part  of  evidence  oral  and  part  on  deposition,  1670 

Practice  of  equity  courts  generally,  1620 

Present  practice,  1627 

Summary  of  law,  1631 
Perpetuation  of  testimony,  see  Psbfetuation  of  Testihont 
Plea  as  evidence,  897 
Pleading  evidence  unnecessary,  179 
Printing,  cost  of,  1989 

Privileged  communications,  see  Pbivilb<»d  Communications 
Production  of  documents,  see  Pbqouction  of  Documents;  Subpoena  Duces 

Tecum 
Publication  of  testimony,  see  Publication  of  Testimont 
Beferee  in  bankruptcy,  testimony  before,  1679 
Reference,  evidence  on,  see  Refebence 

Rehearing  on  new  or  newly  discovered  evidence,  see  Reheabino 
Scope  as  determined  by  pleadings,  1577,  1578 
Subpoena  duces  tecum,  see  Subpoena  Duces  Tecum 
Supplying  defects  at  hearing,  see  Heabino 
Testimony  de  bene  esse,  1632,  1633,  1777 
Time  for  taking: 

EfTect  of  order  for  publication  of  testimony,  1753,  1763,  1764 

Equity  rule,  1656 

Evidence  in  chief,  1656 

Evidence  in  rebuttal,  1656 

Evidence  in  surrebuttal,  1660 

Bztension  of  time: 

Application,  contents  of,  1661 

Considerations  affecting  proprieiy,  1658 

Discretion  of  court,  1657 

Effect  of  refusal  to  extend  time,  1652 

Expert  testimony,  1659 

Second  extension,  1658 

Objection  to  testimony  taken  out  of  timfe,  1663|  1664 

Waiver  of  objection,  1663 
Transactions  with  deceased  persons,  1650 
Trial  of  issues  by  jury,  see  Issues  to  Jubt 
Trial  on  plea  and  replication: 

Manner  of  taking  proof,  895 

Plea  as  evidence^  887 
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tBeferencet  am  to  sections.     Vol.  I.  if  1-1014 ;  II,  if  101&-2234 ;  III,  ||  223&-2897.] 
EXAMINATION  OF  WITNESSES: 

See    Cl088-EXAliIITATI0N ;    DBPOSITIONB  ;    EVIDENCE;    PEBFETUATION    OF    TEB- 
TIMOinr;   P1M>CEEDI2V08  BETOBE   EZAliUIEE 

EXAMINER  OF  COURT  (see  also  Pboceedings  betobe  Examineb)  : 
Appointment,  1667 

Authority  to  administer  oath  under  English  practice,  1636 
Discretion  of  court  as  to  appointment,  1669 
English  practice  generally,  1634-1638 
General  examiner,  1667 
Office  and  duties  under  En^ish  practice,  1636 
Payment  of  fees,  1689 
Power  of  circuit  court  to  appoint,  1667 

Power  to  rule  on  propriety  of  questions  and  answers,  1675,  1678 
Power  to  take  evidence  beyond  district,  1668,  1669 
Proceedings  before,  see  Pbocbedihos  bevobb  ExAMunEB 
Special  examiner,  1667 
Standing  examiner,  1667 

EXCEPTIONS: 

Forms  relating  to,  see  FoBifs 

For  scandal  and  impertinence,  see  Scandal  and  Impebunence 

Testing  legal  sufficiency  of  defense  on  hearing,  810 

To  answer,  see  Anbwbb 

To  deposition,  see  DEPOBinaif 

To  taxation  of  costs,  2066 

EXCOMMUNICATED  PERSONS  t 
Capacity  to  sue,  448 

EXECUTION: 

Cumulative  remedy,  2994 

English  chancery  court,  2107 

Federal  courts,  2108 

Levy  of  writ,  2199 

Property  in  hands  of  receiver,  2602 

Return  of  writ,  2199 

Writ  of  execution  of  decree: 

Contempt  process  for  disobedience,  2212 

Contents,  2210 

Federal  practice,  2214 

Nature  of  writ,  2209 

Sequestration,  2212 

Service,  2211,  2218 

EXECUTORS  AND  ADMINISTRATORS: 

Citizenship  of  administrator,  allegation  of,  327 
Costo,  1997,  2041 


J 


INDEX.  1991 

(References  are  to  sectioiiB.    Vol.  I,  ||  1-1014 ;  II,  ||  1015-2234 ;  III,  ||  2235-2807.] 

EXECUTORS  AND  ADMINISTRATORS  —  ooneiiMMd 
Foreign,  capacity  to  sue,  452 
Formal  or  nominal  party,  538 
Jurisdiction  of  suit  against  ezeoutor  by  legatee,  65 
Ne  eaeat  against,  2262 
Plea  denying  representative  capacity,  838 
Reimbursement  for  costs,  2041 
Supplemental  bill  to  bring  in  ■ncoesaor,  1177 

EXHIBITS: 

Admissibility  as  evidence,  1807 

Amounting  to  amendment,  1084 

Best  evidence  of  contents  of  document,  288 

Certification,  1808,  1809 

Oopies  as  exhibits,  1808 

Identification,  1807 

Incorporation  of  another  bill  as  exhibit,  282 

Motion  to  compel  exhibit  amounting  to  amendment,  1084 

Part  of  bUl,  281 

Proof: 

Deeds,  1621 
Letters,  1621 
Oral  proof: 

Equity  rule,  1624 

Leave  of  courts  1622 

Limitation  on  right,  1623 

Practice  of  federal  court,  1624 

Propriety  of,  1621 
Return,  1809 
To  answer,  709 
Unnecessary  if  contents  pleaded,  280 

EXPERT  TESTIMONY: 

Extension  of  time  for  taking,  1659 

FACTS: 

Maimer  of  pleading,  739 

FEDERAL  COURTS: 

Nature  of,  as  equity  courts,  21 

Origin  of  equity  jurisdiction,  1,  2 

State  laws,  effect  and  applications  of,  see  State  Laws 

FEDERAL  QUESTION: 
Amendment,  1087 
Anticipating  defenses,  320 

Circuit  court,  jurisdiction  where  federal  question  involved,  321 
Facts  to  be  clearly  shown,  319 
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FEDERAL  QUESTION  —  oontliNMi 
General  arennent  insufficient,  318 
Manner  of  pleading  on  removal  of  causa,  888,  888 
Meaning  of  term,  316 

Neoesity  for  stating  in  plaintiff's  pleading,  317 
Necessity  to  plaintiff's  case  must  appear.  820 

FEES: 

Costs,  see  Costb 

Counsel  fees  in  receivership  oases,  8726-2728,  2737 

Docket  fees,  1090 

Statutory  lees  and  oosts  in  federal  ooorti,  1087 

FINDINGS: 

Issues  to  jury,  see  Issues  to  Jubt 

Weight  of  master's  findings  on  reference,  see  BxrsaESim 

FINE: 

Contempt  proceedings,  see  CoNTEiiPT 

FORECLOSURE: 

Acceleration  of  maturi^  of  debt: 
Allegations  in  bill,  2843 
Construction  of  accelerating  clause,  2820 
Default  in  payment  of  interest,  2826 
Demand  in  writing,  2827 
Discretion  of  trustee,  2828 
Extension  of  time,  2831 
Necessity  of  express  provision,  2826 
Time  for  exercising  option,  2830 
Transfer  of  right  to  purchaser,  880S    • 
Amendment  of  decree,  2865 
Appealability  of  decree,  1938 
Application  of  proceeds  of  sale: 

Claims  of  subordinate  lienholders,  2883 

Claims  sharing  equally  in  proceeds,  2876-2878 

Distribution  subject  to  prior  liens  and  equities,  2879 

Form  of  decree,  see  Fobms 

Interest  coupons,  2877 

Payment  of  part  of  debt  not  due,  2882 

Payment  of  residue  to  mortgagor,  2886 

Priorities  and  distribution: 

Assignee  of  prior  claim,  2879 

Claims  of  subordinate  lien  holders,  2883 

In  genera],  2879 

Interest  coupons,  2877 

Purchaser  taking  subject  to  existing  liens,  2881 

Right  of  first  mortgagee,  2880 
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FORECLOSURE  —  continued 

Application  of  proceeds  of  <8ale  —  eonf tmied 
Priorities  and  distribution  —  continued 

Waiver  of  priority,  2884 
Property  incapable  of  division,  2882 
Reference  to  determine  application,  2883 
Series  of  bonds  irregularly  issued,  2878 
Statutory  provisions,  2875 
Stipulation  of  parties,  2874 
Terms  of  mortgage  as  goyeming  distribution,  2874 
Bill: 

Allegations: 

Allegations  to  accelerate  maturity  of  debt,  2843 
Amount  due  and  unpaid,  2840 
Amount  secured  by  mortgage,  2840 
Demand  of  payment,  2845 
Description  of  premises,  2840 
Interest  coupons,  2841 
Nature  and  extent  of  relief  asked,  2840 
Negativing  proviso  of  mortgage,  2844 
Ownership  of  bond  and  coupons,  2842 
Request  by  required  number  of  bondholders,  2822 
Right  of  plaintiff  to  maintain  suit,  2840 
Sufficiency  to  support  deficiency  decree,  2894 
Terms  and  conditions  of  mortgage,  2840 
Unnecessary  allegations,  2843-2845 
Contents  of  bill  generally,  2840 
Multifariousness  in  bill,  2830 
Prayer  for  deficiency  decree,  2896 
Second  bill  on  failure  of  first  foreclosure,  2872 
Separate  bills  to  foreclose  single  mortgage,  2837 
Bona  fide  purchase  as  defense  to  suit,  2852 
Bondholders,  right  of  to  maintain  independent  suit*  2837 
Conditions  precedent: 

Breach  of  condition  of  mortgage,  2825 
Default  in  payment,  2825 
Demand  in  writing,  2827 

Request  in  writing  for  institution  of  auit^  2834 
Request  of  bondholder,  2822 
Confirmation  of  sale: 

Determination  of  propriety  of  confirmation,  2897 
Forms  relating  to,  see  Fobmb 
Necessity  notwithstanding  state  statute,  2818 
Obections  to  original  decree  at  confirmation,  2867 
Consolidation  of  foreclosure  suit  and  creditor's  bill,  1813 
Consolidation  of  suits  by  trustee  and  beneficiary,  2837 
Costs  and  expenses  of  sale,  2885 
Costs,  reimbursement  in  railroad  foreclosures,  2047 
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FORECLOSURE  —  e<miinued 
CroM  bill,  1034 
Cumulative  remedlet,  2815 


Amendment  of  deerei»  8866 

AppealaUUty,  1938 

Aeoertaiunent  of  indebtedness,  costs,  expenses,  and  priorities,  2857 

Barring  rigbt  of  redemption,  2873 

Construction,  2866 

Deficiency  decree,  see  inftn.  Deficiency  decree 

Form  of  decree  in  first  instance,  2856 

Maturity  of  debt  as  affecting,  2858,  2859 

Modification  of  decree,  2865 

Objections  to  decree  of  sale  at  confirmation,  2867 

Order  Misi,  2856 

Prerequisites  to  makiqg  decree,  2857 

Provisions  as  to  redemption,  2873 

Sale  of  whole  or  part  of  property,  2858-2861 
Defenses  to  suit: 

Authority  of  corporate  oflloers,  2853 

Defenses  good  against  action  for  debt,  2846 

Failure  to  make  presentation  of  note,  2853 

Fraud,  2851 

Hostility  of  parties,  2858 

Innocent  purchase,  2852 

Laches,  2849 

Mortgage  as  incident  of  secured  debt,  2846 

Presumption  of  payment  from  lapee  of  time,  2850 

Sale  under  power,  2853 

SUtute  of  limiUtiotts,  2847,  2848 

Usury,  2853 
Deficiency  decree: 

Action  at  law  to  recover  deficiency,  2889 

Against  whom  recoverable,  2891 

Discretion  of  court,  2888 

Effect  of  provision  as  to  terms  of  sale,  2888 

Equity  rule,  2887,  2889,  2893 

Interest  on  decree,  2897 

Junior  lienholder,  2890 

Jurisdiction  to  enter,  2892,  2893 

Matter  of  right,  2888 

Maturity  of  debt  as  affecting  right,  2894 

Necessity  of  jurisdiction  of  person,  2892 

Origin  and  history  of  practice,  2886 

Persons  entitled,  2890 

Power  of  equity  court  to  grant,  2886 

Practice  in  federal  courts,  2887 

Prayer  for  decree,  2896 
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FORECLOSURE  —  eontinued 
Deficiency  decree  —  continued 

ReverMl  on  failure  of  foreclosure  decree,  2803 

State  statutes,  2880 

Statute  of  limitatiouB,  2805 
Diseretion  of  court: 

Deficiency  decree,  2888 

Postponement  of  sale,  2805 
Discretion  of  trustee  as  to  declaring  debt  due,  2828 
Distribution  of  proceeds  of  sale,  see  supra,  Application  of  proceeds  of  sale 
Diversity  of  citizenship,  jurisdiction  dependent  on,  2812 
Ejectment  under  state  statutes,  2814 
Election  between  different  methods,  2815 
Equity  of  redemption,  see  infra,  Redemption;  State  statutes 
Existence  of  subject  matter  as  affecting  right,  2810 
Forms  relating  to,  see  Fobms 
Fraud: 

Defense  to  foreclosure  suit,  2851 
Injunction  where  mortgage  invalid,  2885 
Interest  on  deficiency  decree,  2807 
Junior  mortgagees: 

Rifi^t  to  deficiency  decree,  2800 

Sale  free  from  incumbrances,  2802 
Jnrisdiction: 

Courts  of  equity  in  general,  2812 

Diversity  of  citizenship,  2812 

Enforcement  of  state  remedy  in  federal  court,  2814 

Entry  of  deficiency  decree,  2802,  2803 

Existence  of  cumulative  remedy,  2815 

Federal  courts  generally,  2812 

Pendency  of  suit  in  state  court,  2816 

Restriction  tending  to  oust  jurisdiction,  2823 

State  laws,  effect  of,  2813 
Laches  as  defense  to  suit,  2840 
Liens: 

Exhaustion  of  lien  where  entire  property  sold,  2860 

Preservation  of  lien  where  property  sold  in  part,  2850 

Prior  mortgagee's  lien  on  sale  by  junior  mortgagee,  2862 
Limitations,  statute  of,  see  infra.  Statute  of  limitations 
Maturity  of  debt: 

Acceleration,  see  supra,  Acceleration  of  maturity  of  debt 

Effect  on  decree  of  sale,  2858,  2850 

Effect  on  right  to  deficiency  decree,  2804 

Extension  of  time,  2831 
Methods  of  foreclosure,  2854,  2855 
Mortgage  as  incident  of  secure  debt,  2846 
Multifariousness  in  bill,  28.39 
Nature  of  forecloeure  suit,  2811 
Necessity  in  general,  2820 
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FORECLOSURE  ^  continued 
Object  of  prooeedingB,  2810 
Order  nisi,  2856 
PetiUon  pro  intereaae  mto,  1308 
Plea  to  bill  to  foreclofle,  838 
Prayer  of  bill,  2896 
Prematurity  of  suit: 

Six  months'  clause,  2882 

Who  may  complain,  2833 
Presumption  of  payment  from  lapse  of  time,  2860 
Priorities  and  distribution  of  proceeds,  see  supra.  Application  of  proseeda  of 

sale 
Proceedings  incident  to  foreclosure  suits  generally,  2836-2846 
Proceeds  of  sale,  see  tupra.  Application  of  proceeds  of  sale 
Purchaser  at  sale: 

Title  of  purchaser,  2873 

Trustee  as  purchaser,  2864 
Receivership,  2664,  2666 
Redemption : 

Right  of  redemption  after  sale  complete,  2873 

Right  to  redeem  before  sale,  2857 
Reimbursement  for  costs  in  railroad  foreclosures,  2047 
Resale  on  failure  to  complete  purchase,  2860 
Right  to  foreclose: 

Acceleration  of  maturity  of  debt,  see  ouptit,  Acceleration  of  maturily  of 
debt 

Bondholder,  2837 

Conditions  affecting  right  generally,  2824 

Conditions  precedent,  see  aupra,  Conditions  precedent 

Creditor,  2837 

Interpretation  of  restrictions,  2821 

Mortgage  security  oouTertible  bonds,  2824 

Power  to  make  calls  on  stockholders,  2824 

Prematurity  of  suit,  see  suprOj  Prematurity  of  suit 

Provision  giving  power  of  sale,  2824 

Remedy  favored  in  equity,  2821 

Requests  of  bondholders  as  conditions  precedent,  2822 

Restrictions  on  right  generally,  2821 

Restrictions  tending  to  oust  jurisdiction,  2823 
Sale: 

Application  of  proceeds,  see  wprOf  Application  of  proceeds  of  sale 

Bidding  by  trustee,  2864 

Confirmation,  see  stipm.  Confirmation  of  sale 

Decree  of  sale,  see  supra.  Decree 

Forms  relating  to,  see  Forms 

Inverse  order  of  alienation,  2871 

Jurisdiction  of  equity  court  to  order,  2855 

Liability  of  master  for  unauthorized  sale,  2870 
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FORECLOSUKE  —  continued 
Sale  —  continued 

Maturity  of  debt  as  affecting  sale  in  whole  or  in  part,  2858 

Parcels  or  entirety,  2857-2861 

Postponement^  2865 

Preservation  of  lien  where  part  of  property  sold,  2850 

Property  not  divisible,  2860 

Railroad  property,  2861 

Resale  on  failure  to  complete  purchase,  2860 

Right  of  trustee  to  purchiiie,  2864 

Sale  flee  from  incumbrances,  2862 

Sale  to  satisfy  part  of  debt,  2859 

Betting  aside  for  inadequacy  of  priee,  2868 

Title  of  purchaser,  2873 

Upset  price,  2863 

Whole  or  part  of  property,  2857-2861 
Scire  faciae  under  state  statutes,  2814 
Soope  of  proceedings: 

Different  mortgages  included  in  one  suit,  2830 

Independent  suit  by  first  mortgagee,  2838 

Separate  suits  to  foreclose  one  mortgage,  2837 
Scope  of  treatment,  2809 
Second  foreclosure,  2872 
Separate  suits  to  foreclose  one  mortgage,  2837 
State  statutes: 

Determination  of  rights  under  mortgage,  2817 

Effect  on  equity  jurisdiction  of  federal  court,  2813 

Effect  on  federal  practice  generally,  2818 

Ejectment,  2814 

Equity  of  redemption,  2873 

Recoveiy  of  deficiency  decree,  2889 

State  remedy  in  federal  court,  2814 

Statute  of  limiUtions,  2817,  2847 
Statute  of  limitations: 

Deficiency  decree,  2895 

State  statutes,  2817,  2847 

Who  may  set  up  statute,  2848 
Stay  pending  action  at  law,  2836 
Strict  foreclosure,  2854 
Title  of  purchaser  at  sale,  2873 
Usury  as  defense  to  suit,  2853 

FOREIGN  SOYSREIQN: 

Jurisdiction  of  suits  against,  488 


FORFEITURES : 

Jurisdiction  in  equity,  8Q 
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FOBOERY: 

Bill  to  review  decree  baaed  on  foigery,  2149 

FORMER  ABJUDICATIOK: 
See  Rx8  Judicata 

FORMS: 

Abatement,  plea  in,  Appendix,  p.  I7#l 

Accounts  and  accounting: 

Bill  for  partnerabip  accounting  and  for  reedver,  Appendix,  p.  1781 
Decree  for  injunction  and  accounting  in  patent  case,  Appendix,  p.  1817 

AiBdaTit: 

For  preliminary  injunction  in  copyright  case,  Appendix,  p.  1602 
To  demurrer,  Appendix,  p.  1787 

Another  suit  pending,  plea  in  abatement  for,  Appendix, -p.  1791 

Answer  denying  infringement  of  copyright.  Appendix,  p^  1796 

Appearance,  praecipe  for,  Appendix,  p.  1786 

Assistance,  writ  of.  Appendix,  p.  1823 

Bill: 

Carrying  decree  into  execution.  Appendix,  p.  1784 
Enjoining  infringement  of  copyright,  Appoidix,  pp.  1766,  1773 
Enjoiniqg  infringement  of  patent,  Appendix,  p.  1764 
Enjoining  infringement  of  trademaric.  Appendix,  p.  1778 
Exceptions  to  for  scandal  or  impertinence,  Appendix,  p.  1786 
Partnership  accounting  and  for  receiver.  Appendix,  p.  1781 

Bond  for  injunction.  Appendix,  p.  1804 

Certificate  to  demurrer.  Appendix,  p.  1787 

Confirmation  of  foreclosure  sales,  Appendix,  pp.  1811,  1812,  1813 

Consent  decree,  Appendix,  p.  1816 

Copyright: 

Aflidavit  for  preliminary  injunction  in  copyright  case,  Appendix,  p.  1802 
Answer  denying  infringement,  Appendix,  p.  1796 
Bill  to  enjoin  infringement,  Appendix,  1766,  1773 
Decree  for  permanent  injunction,  Appendix,  p.  1818 
Writ  of  injunction,  Appendix,  p.  1821 

Cross  bill  for  foreclosure.  Appendix,  p.  1782 

Decree: 

Bill  to  carry  decree  into  execution.  Appendix,  p^  1784 

Confirming  foreclosure  sale,  Appendix,  pp.  1811,  1812,  1818 

Consent  decree,  Appendix,  p.  1816 

Distributing  balance  after  foreclosure  sale,  Appendix,  p.  1814 

Injunction  and  accounting  in  patent  case.  Appendix,  p.  1817 

Order  and  decree  confirming  decree  of  foreclosure  sale,  Appendix,  p.  1811 

Pennanent  injunction   against  interference  with   interstate  commerce, 

Appendix,  p.  1820 
Permanent  injunction  in  copyright  case.  Appendix,  p.  1818 

Demurrer : 

Afildavit  and  certificate  to.  Appendix,  p.  1787 
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FORMS  —  continued 

Demurrer  —  continued 

Defendant'i  want  of  interest  in  snbject  matter,  Appendix,  p.  1789 

For  multifariousness,  Appendix,  pp.  1787,  1788 

Order  overruling,  Appendix,  p.  1801 

Order  sustaining,  Appendix,  p.  1800 

Order  sustaining  demurrer  and  dismissing  bill,  Appendix,  p.  1800 

Plaintiff's  want  of  interest  in  subject  matter.  Appendix,  p.  1788 

Specifying  several  grounds.  Appendix,  pp.  1789,  1790 

Disclaimer,  Appendix,  p.  1794 

Exceptions  to  bill  for  scandal  or  impertinenoe.  Appendix,  p.  1786 

Exceptions  to  master's  report  of  foreclosure  sale.  Appendix,  p.  1810 

Execution,  bill  to  carry  decree  into.  Appendix,  p^  1784 

Foreclosure : 

Cross  bill.  Appendix,  p.  1782 

Decree  and  order  confirming  decree  of  foredosure  sale,  Appendix,  p.  1811 

Decree  confirming  foreclosure  sale.  Appendix,  pp.  1812,  1813 

Decree  distributing  balance  after  sale.  Appendix,  p.  1814 

Exceptions  to  master's  report  of  sale.  Appendix,  p.  1810 

Master's  report  of  foreclosure  sale.  Appendix,  p.  1808 

Notice  of  rule  to  show  cause  against  oonflrmation  of  sale,  Appendix,  p. 

1810 
Order  and  decree  confirming  decree  of  foreclosure  sale,  Appendix,  p.  1811 
Rule  to  show  cause  against  confirmation  of  sale,  Appendix,  p.  1809 

Impertinence,  see  infra,  beandal  and  impertinence 

Infringement: 

Answer  denying  infringement  of  copyright,  Appendix,  p.  1796 
Copyright,  bill  to  enjoin.  Appendix,  pp.  1766,  1778 
Patent,  bill  to  enjoin.  Appendix,  pp.  1764,  1773 
Trademark,  bill  to  enjoin.  Appendix,  p.  1778 

Injunction : 

Affidavit  for  preliminary  injunction  in  copyright  case.  Appendix,  p.  1802 

Bill  to  enjoin  infringement  of  copyright.  Appendix,  pp.  1776,  17773 

Bill  to  enjoin  infringement  of  patent,  Appendix,  p.  1766 

Bill  to  enjoin  infringement  of  trademark.  Appendix,  p.  1778 

Bond,  Appendix,  p.  1804 

Decree  for  injunction  and  accounting  in  patent  case.  Appendix,  p.  1817 

Decree  for  pennanent  injunction  against  interference  with  interstate 

commerce.  Appendix,  p.  1820 
Decree  for  permanent  injunction  in  copyright  case,  Appendix,  p.  1818 
Order  for  preliminary  injunction.  Appendix,  p.  1806 
Order  for  preliminary  injunction  against  picketing,  etc,  Appendix,  p. 

1806 
Order  for  preliminary  injunction  and  appointment  of  reoeiver,  Appendix, 

p.  1806 
Restraining  order  enjoiniqg  laborers  and  labor  organization.  Appendix, 

p.  1801 
Writ  of  injunction  in  copyright  case,  Appendix,  p.  1881 
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FORMS  —  continued 

InteraUte  coiiimeroe»  decree  for  pennanent  injuaeiloii  agftintt  interference 

with,  Appendix,  p.  1820 
Labor  oombinations: 

Order  for  preliminaiy  injunetlon  against  picketing*  etc.*  Appendix,   pu 
1806 

Restraining  order  enjoining  laborers  and  labor  oiganiiations.  Appendix, 
p.  1801 
Master  in  chaneety: 

Exceptions  to  report  of  foreclosure  sale,  Appendix,  p.  1810 

Report  of  foredosure  sale,  Appendix,  p.  1808 
Multifariousness,  demurrer  for.  Appendix,  pp.  1787,  1788 
Notice  of  rule  to  show  cause  against  eonfinnation  of  foredosnre  sale,  Appen- 
dix, p.  1810 
Orders  (see  also  infra.  Rules) : 

Order  and  decree  eonfirming  decree  of  foreclosure  sale*  Appendix,  p.  1811 

Overruling  demurrer,  Appendix,  p.  1801 

Preliminary  injunction.  Appendix,  p.  1805 

Preliminary  injunction  against  piclceting,  etc.  Appendix,  p.  1806 

Preliminary  injunction  and  appointment  of  receiver,  Appendix,  p.  1806 

Restraining  order  enjoiniqg  laborers  and  labor  organisation.  Appendix, 
p.  1801 

Sustaining  demurser.  Appendix,  p.  1800 

Sustaining  demurrer  and  dismissing  bUl,  Appendix,  p.  1800 
Partnership : 

Bill  for  partnership  accounting  and  for  receiver.  Appendix*  p.  1781 
Patents; 

Bill  to  enjoin  infringement,  Appendix,  p.  1764 

Decree  for  injunction  and  accounting.  Appendix,  p.  1817 
Pendency  of  suit,  plea  in  abatement  for,  Appendix,  p.  1701 
Piclceting,  etc.,  order  for  preliminary  injunction  against,  Appendix*  p.  1805 
Plea  in  abatement  for  pendency  of  another  suit,  Appendix,  p.  1791 
Plea  to  bill  to  carry  decree  into  execution.  Appendix,  p.  1704 
Praecipe: 

For  appearance,  Appendix,  p.  1786 

For  subpoena  ad  respondendum,  Appendix*  p.  1785 
Preliminary  injunctions,  see  aupra,  Injunctions 
Receivers: 

Bill  for  partnership  accounting  and  for  receiver.  Appendix,  p.  1781 

Order  for  preliminary  injunction  and  appointment  of  receiver* 
p.  1806 
Replication,  Appendix*  p.  1700 
Report: 

Master's  report  of  foreclosure  sale,  Appendix*  pi>  1808 

Order  and  decree  confirming  decree  of  foreclosure  sale,  Aj^ndix*  p.  1811 
Restraining  order: 

Enjoining  laborers  and  labor  organisations.  Appendix,  p.  1801 
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FORMS  —  ixmtinued 

Rules  (see  also  9upra,  Orders) ; 

Notice  of  rule  to  show  cause  against  oonilrmation  of  foreclosure  sale. 
Appendix,  p.  1 8 10 

To  show  oause  against  oonflrmation  of  foreclosure  sale,  Appendix,  p.  1800 
Scandal  and  impertinence,  exceptions  to  bill  for,  Appendix,  p.  1786 
Subpoena  ad  respondendum,  Appendixi  p.  1786 

Praecipe  for.  Appendix,  p.  1786 
Trademark,  bill  to  enjoin  infringement  of>  Appendix,  p.  1778 
Writs: 

Assistance,  writ  of.  Appendix,  p.  1883 

Injunction  in  copyright  case.  Appendix,  p.  1821 

FRAUD: 

Allegations  of,  effect  on  alternative  relief,  267,  268 

Anomalous  plea  negativing,  843 

Answer  in  support  of  plea  to  charge  of  f  raUili  098)  t08 

BiU  of  review  for  fraud  by  counsel,  2140 

Certainty  in  alleging,  186 

Decree  under  general  prayer,  1046 

Defense  to  foreclosure  suit,  2851 

Details,  allegation  of,  188 

Discovery  of,  allegations  in  regard  to,  100 

Fraudulent  contracts,  jurisdiction  of  equity,  ^7 

Fraudulent  sales,  appealability  of  decree,  1938 

General  demurrer  to  bill  charging  fraud  not  faVored,  965 

General  prayer,  relief  grantable  under,  262,  263 

Impeachment  of  decree  for,  see  Bnx  to  Impeach  UecHeIb 

Multifariousness,  414,  416,  436 

Prejudice  from  unsupported  charges  of,  180 

Specific  facts,  allegation  of,  187 

Submission  of  issue  to  jury,  1524 

Suit  to  prevent  fraudulent  use  of  decree,  1241 

FRAUDS,  STATUTE  OF: 
See  Statute  of  Fbauds 

FRIEND  OF  COURT: 

Right  to  appear  at  hearing,  1007 

FUNDS  AND  DEPOSITS  IN  COURT  t 
Appealability  of  decree,  1038 
Control  of  court  over  funds,  1322,  1325 
Discretion  of  court,  1324 
Doing  equity,  1322 

Effect  of  payment  into  court  on  rights  of  parties,  1322 
Interest  on  fund,  2264 
£q.  Prac.  Vol.  Ill,— 126. 
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FUNDS  AND  DEPOSITS  IN  OOVRT^amtinued 
Interpleader,  2246,  2255,  2259 
Intervention,  see  iNmVBJfTiDM 
Inyettment  of  money,  13SS4 

Liability  of  government  for  money  deposited  in  bank,  1S22 
Motion,  when  proper,  1322 
Order  for  payment  into  court,  1322 
Order  for  payment  out  of  court,  1324 
Protection  of  person  paying  into  court,  1328 
Security  for  costs,  576 
Tender  by  voluntary  payment,  1325 

GAS: 

Jurisdiction  of  equity  as  to  rates  charged  by  gas  companies,  74 

GIBSON,  CHANCELLOR: 

Test  of  multifariousness,  440 

GOVERNOR: 

Formal  or  nominal  party,  536 

GUARDIAN: 

9 

Citisenship,  allegation  of,  327 

General  guardian,  ri|^t  to  defend  suit  against  infant,  466 

Guardian  ad  litetn,  see  Guardian  ao  Litem 

Guardian  as  next  friend,  454 

Plea  denying  guardianship,  836 

Right  to  be  heard  on  motion,  1277 

Supplemental  bill  to  bring  in  successor,  1177 

GUARDIAN  AD  LITEM: 
Suits  against  infants: 

Answer  by,  401 

Collusion  by,  effect  and  decree,  405 

Control  over  course  of  proceedings,  464 

Duties  of  in  general,  485 

Infant  feme  covert,  501 

Motion  for  appointment,  488 

Necessity  for  appointment,  485 

Order  of  appointment,  when  not  neccessary,  489 

Petition  for  appointment,  488 

Power  to  consent  to  decree,  492,  493 

Removal  of,  490 

Responsibility  of,  490 

Stage  of  proceedings  at  which  appointed,  486 

Who  appointed,  488 
Suits  against  insane  persons: 

Appointment  in  lieu  of  committee,  497 
Suits  by  insane  persons,  458,  459,  460 
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HEARING  (see  also  Heaionq  on  Bill  and  Answib;  HEABiNe  on  Bill,  Answeb, 
AND  Replication)  : 
Amendments  at  final  hearing,  1923 
Afnietu  curiae,  1007 
Argument: 

Conformity  to  case  made  in  bill,  1013 

Oral  or  written  argument,  1014 

Right  to  open  and  close,  1912 
Arriyal  of  new  term,  1916 
Bill  taken  pro  confesBo: 

Order  on  final  hearing,  1922 

Right  of  defendant  to  be  heard,  1565 

Time  of  setting  down  for  hearing,  1563 
Briefs,  1906 

Bringing  cause  to  hearing  generally,  1897-1905 
Control  of  court  over  interlocutory  decrees  and  court  orders,  1918 
Counsel,  1907 

Curing  prior  irregularities  in  general,  1924 
Decision  on  hearing,  1917 
Defects  waived  at  final  hearing,  1930,  1931 
Definition,  1897 

Disposal  of  cause  where  party/fails  to  appear,  1910 
Exclusion  of  evidence,  1921 
Final,  1897 

Incidents  of  hearing  generally,  1906-1921 
Interlocutory  matters  available  at  hearing,  1922-1929 
Interlocutory  or  final,  1897 

Mode  of  presenting  case  where  parties  appear,  1911 
Motions,  hearing  of,  see  Motion 
Objections  for  want  of  parties: 

English  practice,  1925 

Equity  rule,  1926 

Federal  practice,  1926 
Presentation  of  cause  to  court,  1908,  1911 
Private  hearing,  1909 
Right  of  party  to  conduct  cause,  1907 
Betting  down  for  hearing: 

Advancing  cause  on  calendar,  1903,  1904 

Before  end  of  probatory  term,  1901 

Cross  suiU,  1060,  1904 

English  chancery  practice,  1898,  1899 

Federal  practice  in  general,  1900 

Placing  cause  on  trial  calendar,  1902 

Suits  involving  public  interest,  1903 

Suits  involving  similar  issues,  1904 

Time  of  setting  cause,  1901 
Submission  of  cause  to  court,  1914 
Subpoena  to  hear  judgment,  1899 
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HEARING  —  continued 
SupplemenUl  bill,  1201 
Supplying  defects  in  eridenoe: 

Discretion  of  court,  1027,  1928 

Laches,  effect  of,  1929 

Order  that  cause  stand  over,  1927 

Remand  for  further  evidence,  1027 

Review  of  court's  decision,  1928 

Situation  justifying  order  to  supply,  1928 
Term  time  or  vacation,  1908 
Time  of  hearing,  1908 
Waiver  of  irregularities  in  interlocutory  proceedings,  1030,  l9!ll 


HEARING  ON  BILL  AND  ANSWER   (see  also  Heajuno;  HBAlill^a  oM  Box, 
Answeb,  and  Replication  ) : 
Abandonment  of  hearing,  8l? 
Amendment  of  answer,  819 
Answer  as  evidence  for  defendant,  810,  823 
Construction  of  admissions  in  answer,  815 
Decree  for  defendant,  820 
Decree  for  plaintiff,  819 
Defects  waived  by,  814 
Dismissal  of  bill,  820 
Evidence  on  hearing,  818 

Foundation  and  reason  of  practice,  810,  811,  812 
Manner  of  setting  cause  for  heUHng,  813 
Place  of  hearing,  818 

Replication,  discretion  of  court  to  allow,  820 
Replication  on  abandonment  of  hearing.  817 
Right  of  defendant  to  take  proof,  81(>,  823 
Supplemental  answer,  819 
Testing  l^al  sufficiency  of  defense: 

Demurrer  not  available,  811 

Exceptions  not  available,  810 
Time  of  hearing,  818 
Time  of  setting  cause  for  hearing,  813 


HEARING  ON  BILL,  ANSWER,  A^H  itePttCAttO^    (se6  also   IIbaiino; 
Hbasino  on  Bnx  and  Answer)  : 
Distinguished  from  hearing  on  bill  atid  answer,  823 
Formalities  in  setting  cause  for  hearing,  824 
Place  of  hearing,  823 
Placing  cause  on  calendar,  823 
Resemblance  to  hearing  on  bill  and  answer,  82S    . 
Right  of  defendant  to  take  proof,  823 
Time  of  hearing,  823 
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HIGH  CX)URT  OF  CHANCERY: 

Jurispnidenoe  of,  in  general,  93,  94 

Orders  of,  see  Engush  Obdsbs  in  CHANCBsy 

HUSBAND  AND  WIFE: 
See  Maeetbd  Women 

IDIOTS: 

See  Insane  Pebsons 

ILLEGAL  CONTRACTS: 
Jurisdiction  of  equity,  37 

IMBECILES; 

See  Insane  Pebsons 

IMPEACHMENT: 

Decree,  see  Bill  to  Impeach  Dbcbeb 
Witnesses,  see  Witnessbs 

IMPERTINENCE  r 

See  Scandal  and  Impebtinencb 

IMPRISONMENT: 

Oeaitnpl  pvseeediags,  t4M 

IMPROVEMENTS: 

Plvferential  elaims  in  reeeivership  cases,  BT44,  2740 

INFANTS: 

Amendments  in  behalf  of,  1083 
Answer  of  infant  as  evidenoe,  1600 
Appearance  by,  642 
Capacity  to  sue,  453,  454 
Consent  decrees  on  behalf  of,  1958 
Consent  to  jurisdiction  over,  486 


Basis  of  decree  against,  492 

Consent  decree,  492-494 

Force  and  effect  of  decree  against,  454,  495 

Pro  oonfeMBO  against,  1558 
Defense  by,  how  conducted,  486 
Demurrer  where  pUtintiff  appears  to  be  infant,  931 
Guardians,  see  Guabdian;  Guabdian  ao  Litem 
NaoM  in  which  suit  by  infant  to  be  brought,  466 
Next  friend,  see  Next  Fbiend 
Potion  on  record  as  part  plaintiff  or  defendant,  466, 496»  668 
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INFANTS  — 

Service  of  eubpoena  on,  001 

Suit  against  infant  feme  eovert»  901 

INFOBMALITY: 

Motion  to  diniai  or  atrilce  oat  for,  306, 1844 

INFOBMAHON  : 

Dietingoisbed  fiDin  bill,  137 

OiDoe  of,  136 

Procedure  in  snits  proeecuted  bjr,  138 

Uae  of  in  federal  courts,  138 

INFBINGEBiENT: 

Fonna  relatiiig  to,  see  FoBHS 
Patents,  see  Paikiitb 
Tradenutrks,  see  Tbaddcaies 

IKITIAL8: 

Use  of  in  introduction  of  bill,  168 

INJUNCTIONS: 
AfBdavits: 

Answer  as  aiBdaTit,  2827, 2328 

Bill  as  affidavit,  2305 

Contradiction  of  answer  by,  see  in/ra.  Affidavits  to  contradict  answer 

Hearing  of  motion,  affidavits  on,  see  infra,  Hearing  of  motion 

BebtttUl,  2329 

Service  of  affidavits  on  motion  for  preliminary  injunction,  2320 

Surrebuttal,  2330 

Weigbt,  2332 
Affidavits  to  contradict  answer: 

Exceptions  to  rule,  2334 

Former  practice,  2333 

On  motion  to  dissolve,  2411,  2412 

Present  practice,  2336 
Allegations  of  bill: 

Absence  of  remedy  at  law,  2306 

Amendment,  2308 

Definiteness  and  certainty,  2306 

Information  and  belief,  2307 

Necessity  of  specific  allegations^  2306 

Positiveness  required,  2305 
Answer: 

Answer  as  affidavit  by  defendant,  2327,  2328 

Contradiction  of  answer  by  affidavits,  see  9ujiMra,  Affidavits  to  contradict 
answer 

Demurrer  not  overruled  by  answer  used  as  affidavit,  2328 


INDEX.  2007 

[References  are  to  sections.    Vol.  I,  If  1-1014;  II.  H  1015-2234;  III,  H  2235-2897.] 

INJUNCTIONS — ixmtinued 
Answer — continued 

Dissolution  on  denials  in  answer,  see  infra,  Dissolution 
Weight  of  answer  on  motion  to  dissolve,  2407,  2408 
Appeals: 

Appeal  as  injunction,  2384 
Merits  of  controversy,  2386 
Order  granting  injunction: 

Case  presented  on  appeal,  2385 

Imposition  of  terms  by  appellate  court,  2389 

Modification  by  appellate  court,  2388 

Order  granted  by  court  of  ancillary  jurisdiction,  2387 

Presumption  in  favor  of  order,  2386 

Beviewing  discretion  of  lower  court,  2386 

Statutory  right  of  appeal,  2383 

Suspending  injunction  pending  appeal,  2384 
Preliminary  injunctions,  2346 
Application  for  preliminary  injunction: 
After  proof  taken,  2317 
Motion,  petition  or  rule  to  show  cause,  2316 
Reasonableness  of  notice,  2319 
Service  of  copy  of  bill  and  affidavit,  2320 
Service  of  notice,  2318 
Time  of  application,  2317 
Application  for  restraining  order,  2310 
Bill: 

Allegations,  see  9upra,  Allegations  of  bill 
Amendment,  1105,  1136 
Bill  as  pleading  and  affidavit,  2305 
Defense  after  pro  confesao,  2424 
Dismissal  where  injunctive  relief  impossible,  2418 
Forms  of  bills,  see  FbBifB 
Necessity  of  bill,  2302 
Prayer,  see  infra.  Prayer 

Service  of  copy  on  motion  for  preliminary  injunction,  2320 
SupplemenUl  bill,  2441,  2442 
Verification,  2309 
Bond: 

Additional  security,  2368 

Date,  2362 

Discretion  of  court,  2362 

Effect  of  modification  of  injunction,  2415 

Form  of,  see  Fc»if s 

Notice  of  giving  bond,  2369 

Prerequisite  io  recovery  of  damages,  2419 

Proceedings  on  bond,  see  tn/ra,  Proceedings  on  bond 

Remiroion  of  liability,  2428,  2429 

Requirement  of  bond  from  defendant  on  withholding  injunction,  2364 
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INJUNCTIONS  —  continued 
Bond  —  continued 

Requirement  of  bond  from  plaintiff,  S3tt 

Restraining  orders,  2811 

Retrospective  or  proepeetive  operation,  2424 

Suits  by  United  States,  2366 
Chambers  and  vacation,  2300 
Classification  in  general,  2203 
Class  suit  for  injunction  to  restrain  strike,  648 
Common  injunction: 

Cases  on  which  issuable,  2290 

Definition  and  nature,  2290 

Equity  rule  and  statute,  2292 

Federal  practice  generally,  2292 
Construction : 

General  words,  2302 

Reference  to  bill,  2382 

Reference  to  intent  and  purpose,  2381 

Reference  to  particular  injuiy,  2382 
Contempt,  see  Contempt 
Contents  of  writ,  2366 
Definitions  and  distinctions: 

Common  and  special  injunctions,  22190 

Final  injunctions,  2296 

Injunctions  and  injunctional  orders,  2284 

Judicial  writ,  2284 

Preliminary  injunctions,  2293 

Prohibitory  and  mandatory  injunctions,  2288,  2289 

Remedial  writ,  2284 

Restraining  orders,  2293 
Demurrer  not  overruled  by  answer  used  as  affidavit,  2328 
Demurrer  to  prayer  for  writ,  950 

Determination  of  whole  controversy  in  injunction  suit,  2361,  2422 
Discretion  of  court  .- 

Dissolution,  2398 

Evidence  at  hearing  of  motion,  2321 

Grant  of  final  injunction,  2438 

Modification  or  dissalution  of  injunction,  2398 

Preliminary  injunctions,  see  infra.  Preliminary  injunetlQna 

Remission  of  liability  on  bond,  2429 

Requiring  bond  from  plaintiflT,  2302 

Restraining  orders,  2312 

Review  of  discretion  on  appeal,  2386 
Dissolution : 

Absence  of  necessary  party,  2403 

Amendment  of  bill,  2393 

Answer  meeting  case  made  in  bill,  2407,  {408 

Burden  of  proof,  2399 

GontinuaBce  by  refusal  to  dissolve,  2414 
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INJUNCTIONS  —  oontinwsd 
Dissolution  —  continued 

Cure  of  irregularities,  2416 
Denials  in  answer: 

AiBdavits  contradicting  answer,  2411,  2412 
Application  of  general  rule  in  federal  courts,  2410 
Ayerments  not  responsive,  2409 
Cause  not  of  equitable  cognizance,  2406 
Defendants  successful  in  action  at  law,  2403 
Danials  in  answer: 

Denials  of  conclusions,  2400 
Denials  on  informatioQi  2409 
Effect  of  introduction  of  affidavits,  2412 
Limitations  of  rule,  2408 
Meeting  case  made  in  bill,  2407 
Requisites  of  answer  generally,  2407,  2408 
Weight  of  answer,  2407 
Discretion  of  court,  2308 
Dismissal  of  bill,  2392 

Evidence  that  would  have  prevented  issuance,  2403 
Filing  of  supplemental  bill,  2393 
Grounds  for  dissolution  generally,  2403 
Imposition  o|  terms,  2413 
Issuance  of  final  decree,  2392 
Laches  in  prosecution  of  suit,  2406 
Lack  of  benefit  to  plaintiff,  2403 
Motion,  see  infra,  Motion  to  dissolve  or  modify 
Power  of  court,  2390 

Preliminary  by  grant  of  final  injunction,  2392 
Reinstatement  of  injunction,  2417 
Removal  cases,  2391 
Restraining  orders,  2315 
Waiver  of  defendant's  delinquency*  2400 
Want  of  equity,  2404 
Want  of  jurisdiction,  2404 
Due  process  of  law,  2286 
Duration : 

Dissolution,  see  supra,  Dissolution 
Injunctions  granted  in  vacation,  2300 
Limiting  duration  of  restraining  order,  2314 
Effect  of  amendment  of  bill  on  prior  injunction,  1136 
Evidence: 

Hearing  of  motion,  2321>2324 
Examination  of  witnesses  at  hearing,  2321 
Ew  parte  application,  1280 
Extraterritorial  operation,  2380 
Fiat,  2366 
Final  injunctions: 

Balance  of  convenience,  2437 
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INJUNCTIONS  —  continued 

Filial  injunctions  —  continued 

Considerations  affecting  right  generally,  2436 
Defense  after  jn-o  eonfeeeo^  2434 
Discretion  of  court,  2438 

Diaaolution  of  preliminary  by  grant  of  final  injunction,  2392 
Effect  of  decision  granting  preliminary  injunction,  2435 
Form  of  decree,  2366,  2439;  and  see  Fokmb 
Incidents  of  final  decree,  2433 
Modification  on  change  of  conditions,  2440 
Nature  in  general,  2295 
Betention  of  jurisdiction,  2439 
Right  to  final  injunction  generally,  2436 
SupplemenUl  bill,  2441,  2442 
Time  of  granting,  2295 
Foreclosure  of  invalid  mortgage,  2836 
Form  and  contents  of  writ,  2366,  2439;  and  see  Fobmb 
Hearing  of  motion: 
AifidaTiU: 

AiBdaviU  in  rebutUl,  2329 
Affidavits  in  surrebuttal,  2330 
Affidavits  taken  after  time  allowed,  2331 
Contradiction  of  answer  by  affidaviU,  2333-2335 
Requisites  and  scope  of  plaintiff's  affidavits,  2325 
Sworn  answer  as  aflklavit^  2327,  2328 
Weight,  2332 
Control  of  court  over  mode  of  proof,  2321 
Defendant's  case  in  opposition  of  motion,  2326 
Determination  of  whole  cause  on  motion,  2328 
Discretion  of  court  as  to  evidence,  2321 
Documentary  evidence,  2324 
Examination  of  witneesea,  2821 
Hearing  on  pleadings  and  affidavits,  2321 
Plaintiff's  evidence  generally,  2323 
Scope  of  inquiry,  2338 
In  aid  of  sequestration,  072 
Injunctional  orders,  2284 

Interference  with  receiver's  possession,  2699,  2600 
Interlocutory  injunctions,  see  infru,  Preliminary  injunotiona 
Interpretation,  see  aiipra,  Construction 
Irreparable  injury  as  prerequisite  to  issuance,  2341,  2342 
Judgment  at  law,  effect  of  injunction  against,  2601 
Jurisdiction : 

Dissolution  for  want  of  jurisdiction,  2404 
Mandatory  injunctions,  2289 

Retention  of  jurisdiction  after  final  injunction,  2489 
Right  to  injunction  as  ground  of  equitable  jurisdiction,  2288 
Mandatory  injunctions: 

Auxiliary  process  to  prc^ibitory  inji.r  i361 
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INJUNCTIONS  —  oonHnued 

Mandatory  injunction  —  continued 

Caution  of  court  in  exercising  jurisdiction  to  grant,  2289 

Definition  and  nature,  2288 

Hesitancy  of  courts  in  granting,  2358 

Incidental  mandatory  features,  2367 

Jurisdiction,  2280 

Mandatory  character  under  prohibitory  form,  2368 

Nature  of  equity  to  justify,  2369 

Power  of  court  to  grant,  2368 

Preliminary  injunctions  not  usually  mandatory,  2356 

Regulation  of  traffic  by,  2360 

When  injunction  not  objectionably  mandatory,  2367 
Modification: 

Burden  of  proof,  2399 

Decree  inconsistent  with  injunction,  2392 

Discretion  of  court,  2398 

Effect  on  liability  on  bond,  2416 

Final  injunction,  2440 

Imposition  of  terms,  2413 

Motion,  see  infra.  Motion  to  dissolve  or  modify 

Power  of  court,  2390 

Reinstatement  of  injunction,  2417 
Motion: 

Burden  of  proof,  2399 

Dissolution  or  modification,  see  infra.  Motion   to  dissolve  or  modify 

Hearing  of  motion,  see  supra,  Hearing  of  motion 
Motion  to  dissolve  or  modify: 

Cure  of  irregularities  by  denial  of  motion,  2416 

Discretion  of  court,  2398 

Dissolution  generally,  see  9upra,  Dissolution 

Evidence  available  generally,  2402 

Grounds  of  motion,  2394 

Imposition  of  terms,  2413 

Judge  before  whom  motion  to  be  made,  2396 

Meeting  case  made  in  bill,  2400 

Notice  of  motion,  2397 

Scope  of  inquiry,  2401 

Time  for  making  motion,  2395 
Nature  of  writ,  2287 
Necessity  of  formal  writ,  2366 
Notice: 

Application  for  preliminary  injunction,  2319 

Delay  of  plaintiff,  2370 

Motion  to  dissolve  or  modify,  2397 

Necessity  in  general,  2294 

Necessity  of  notice  before  punishment  for  contempt,  2463 

Necessity  of  serving  copy  of  order  or  writ,  2368 

Notice  of  giving  bond,  2369 
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INJUNCTIONS  —  continued 
Notice  —  continued 

Restraining  orders,  2293,  2310 

SuiBcieney,  2308 
Operation  in  pereonamy  2287 
Order  granting  injunction: 

Appeals,  see  tttprti,  Appeals 

Nature  and  contents,  2365 

Scope  of  order,  2371 
Persons  against  whom  writ  operates: 

Agents,  2373 

Confederates,  2378 

Defendant,  2278 

Defendants  bron^t  in  hy  leave,  2875 

Effect  of  injunction  against  agent,  2878 

Extraterritorial  operation,  2880 

Form  of  writ  generally,  2373 

Minors,  2379 

Naming  or  describing  persons  affected,  2378 

Officers  of  corporations,  2876 

Privies,  2373 

Servants,  2378,  2878 

Strangers  to  suit,  2874 

Successor  in  estate,  2377 
Power  to  issue  writ: 

Circuit  Judge.  2299 

Constitutional  and  statutory  provtsions,  2286 

District  judge,  2298 

Federal  courts  generally,  2285 

Mandatory  injunctions,  2358 

Supreme  court  justice,  2297 
Practice  governed  by  federal  law,  2286 
Prayer: 

Equity  rule,  2303 

Exceptions  to  rule  requiring  special  prayer,  2304. 

Necessity  for  special  prayer,  2303,  2304 
Preliminary  injunctions: 

Accomplished  acts,  2353 

Adoption  of  course  conducive  to  minimum  injury,  2348 

Application,  see  supra.  Application  for  preliminary  injunction 

Conservative  and  not  remedial  instrument,  2356 

Consideration  of  injury  to  third  person,  2349 

Definition,  2294 

Discretion  of  court: 

Acts  already  accomplished,  2353 
Balance  of  convenience,  2347 
Cessation  of  wrongful  acts,  2354 
Circumstances  of  each  case,  2336,  2338 
Consideration  of  right  of  appeal,  2346 
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INJUNCTIONS  —  oonHwued 

Preliminary  injunctions  —  continued 
Discretion  of  court  —  oonHnved 

Considerations  bearing  on  exercises  of  discretion,  2337 

Determination  of  whole  controversy,  2351 

Doubt  as  to  jurisdiction,  2339 

Doubt  as  to  title  to  relief,  2341,  2343 

Doubtful  questions  o!  law,  2345 

Landlord  and  tenant,  2362 

Minimizing  injury,  2348 

Miscellaneous  considerations,  2355 

Preservation  of  ataius  quo,  2350 

Bemedy  at  law,  2340 

Rights  of  third  persons,  2340 

Scope  of  inquiry,  2338 

Showing  irreparable  injury,  2342 
Dissolution,  see  supra.  Dissolution 
Effect  of  doubt  as  to  jurisdiction  of  court,  233^ 
Equity  rule  governing  issuance,  2206 
Fiat,  2365 

Forms  relating  to,  see  Forms 
Function  to  preserve  atatua  quo,  2356 
Irreparable  injury,  2341,  2342 

Mandatory  injunctions,  see  aupra,  Mandatory  injunctions 
Modification,  see  aupra,  Modification 

Motion  to  dissolve  or  modify,  see  aupra,  Motion  to  dissolve  or  modify 
Nature  of  writ,  2356 
Necessity  of  clear  title  to  relief,  2341 
Necessity  of  formal  writ,  2367 
Notice,  see  aupra.  Notice 
Order  for  issuance,  2365,  2371 
Persons  against  whom  operative,  see  supra.  Persons  against  whom  writ 

operates 
Preservation  of  atatua  quo,  2350 
Preventing  entry  of  landlord,  2352 
Remedy  at  law,  2340 

Restraining  orders,  see  infra.  Restraining  orders 
Right  of  appeal,  2346 
Scope,  see  infra.  Scope 
Statute  governing  issuance,  2296 

Stockholder  acquiring  interest  for  purpose  of  Suit,  2355 
United  SUtes  as  plaintiff,  2355 
Prerequisites  to  issuance: 

Actual  danger  of  injury,  2354 

aear  title  to  relief,  2341 

Danger  of  irteparable  injury,  2341,  2342 

Institution  of  suit,  2303 

Positive  averments  in  bill,  2305-2307 

Special  prayer,  2303,  2304 
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INJUNCTIONS  —  continued 

Prerequisites  to  MUMnee'—eonHnved 
Valid  bill,  2308 
Verification  of  bill,  2300 
Proceedings  on  bond  (see  also  mpra.  Bond) : 
Damages  recoverable: 

Conjectural  and  speealative  damages,  2426 

Counsel  fees,  2426 

Damages  incident  to  delay  ol  suit,  2420 

Elements  in  general,  2426 

iey|Mit>«^a^  2426 

Limitation  of  recoreiy  to  damages  pleaded,  2427 
Time  loet,  2426 

Discretion  in  remitting  liabili^,  2429 

Estoppel  of  surety,  2431 

Federal  question,  2423 

Forum,  2420,  2421 

Indemnity  of  surety,  2432 

Law  determiniQg  liabiUty,  2422 

Power  of  court  to  remit  liability,  2428 

Right  of  surety  to  day  in  court,  2430 
Prohibitory  injunctions,  definition  and  nature,  2288 
Provisional  injunctions,  see  sttpni.  Preliminary  injunctiona 
Receivership  proceedings,  see  BxcEmoB 
Reinstatement  after  dissolution,  2417 
Remedy  at  law: 

Denial  of  preliminary  injunction,  2340 
Restraining  orders: 

Application,  2310 

Bond  to  indemnify  defendant,  2311 

Definition,  2293 

Discharge,  2315 

Discretion  of  court,  2312 

Filing  bill,  2310 

Fbrm  of,  see  Fobms 

Limiting  duration,  2314 

Notice,  2293,  2310 

Purpose,  2293 

Service,  2310 

Statute  governing  issuanoe,  2293 

Validity  as  affected  by  jurisdiction  of  court,  2313 
Rule  of  court  governing  issuance  as  provisional  remedy,  2790 
Scope: 

Extension  by  filing  supplemental  bill,  2372 

Inquiry  on  application  for  preliminary  injunetion,  2338 

Inquiry  on  motion  to  dissolve  or  modify,  2401 

Limitation  by  case  made  in  bill,  2372 

Order  granting  injunction,  2371 

persons  affected  by  writ,  see  supra,  Persons  against  whom  writ  operates 
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INJUNCTIONS  —  oantinued 
Scope  —  contmued 

Protection  of  plaintiff's  rights,  2371 
Second  suit  for  injunction,  2443 
Sequestration,  aider  of,  672 
Special  injunction: 

Definition  and  nature,  2291 

Discretion  of  court  in  granting,  2291 

Equity  rule  and  statute,  2292 

Federal  practice  generally,  2292 
Statute  governing  issuance  as  provisional  remedy,  2296 
Staying  proceedings  on  filing  of  bill  of  review,  2128 
Supplemental  bill: 

Person  deriving  title  from  defendant,  2442 

Person  deriving  title  from  plaintiff,  2441 
Terms: 

Appeal  from  order  granting  injunction,  2389 

Dissolution  or  refusal  to  dissolve,  2413 

Fiat,  2366 

Imposition  of  terms  by  appellate  court,  2389 

Imposition  of  terms  on  defendant,  2364 

Imposition  of  terms  on  plaintiff,  2362,  1368 
Vacation,  duration  of  writ  granted  in,  2300 
Verification  of  bill,  2309 
Writ: 

Following  language  in  bill,  2372 

Form  and  contents,  2366 ;  and  see  FoiiffS 

Nature,  2287 

Necessity  of  formal  writ,  2367 

Persons  affected,  see  9upra,  Persons,  against  whom  writ  operates 

Power  to  issue,  see  9uj^f  Power  to  issue 

INSANE  PERSONS: 

Amendments  in  behalf  of,  1083 
Appearance  by,  642 
Capacity  to  sue.  468-460 
Decree  pro  eonfegao  against,  1668 
Guardian  ad  Ktetn : 

Suits  against  insane  persons,  497 

Suits  by  insane  persons,  468-460 
Jurisdiction  in  suits  by,  460 
Manner  of  defense  by,  497 

Name  in  which  suit  by  insane  person  brought,  461 
Plea  in  abatement,  definiteness  and  certainty  of,  864 

INSOLVENCY: 

Bankruptcy,  see  Bankbuptct 

Receivership  on  insolvency  of  defendant,  2616 

INSUFFICIENCY: 

Distinguished  from  impertinence,  766 
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INTENT: 

Contempt  prooeedings,  2488 

INTEREST: 

AUegfttioDB  in  bill  regarding  interest  of  partie«>  see  Bul 

Amount  in  controversy,  363 

Appointment  of  receiver,  effect  of  interest  in  subject-matter,  2577,  2580 

Compntation  on  reference,  1399,  1433 

Decree,  interest  on,  2202 

Deficiency  decree  on  foreclosure,  2897 

Fund  in  hands  of  receiver,  2729 

Fund  subject  of  interpleader,  2264 

Title,  interest,  and  possession  of  receiver,  see  Recbivem 

INTERLOCUTORY  PROCEEDINGS  i 

AflSdavits  (see  generally  Affidavits)  1^00 
Application : 

Definition,  1274 

Manner  of  making  in  general,  1275, 1276 
Before  whom  taken  in  general,  1261 
Chambers,  see  infra,  Orders  grantable  at  chambers 
Circuit  courts  always  open,  1260 
Clerk  of  court: 

Limitation  of  powers  generally,  1261 

Office  and  function,  1262 

Power  to  act  on  other  than  rule  days,  1264 
Consolidation  of  causes,  see  Consolidation  of  Causes 
Continuances,  see  Continuance 
Control  of  court  at  hearing,  1918 
Decree,  see  Dicbbb 

Dismissal  after  interlocutory  decree,  1332 
Duty  of  parties  to  invoke  control  of  court.  1258 
Federal  and  English  proceedings  compared,  1259 
Hearing: 

Control  of  court  at  hearing,  1918 

Interlocutory  or  final  hearing,  1897 

Matters  available,  1922-1929 
Injunctions,  see  Injunctions 
Intervention,  siee  Intbbvkntion 
Judicial  establishment  generally,  1200-1269 
Matters  avaiUble  at  final  hearing,  1922-1929 
Motions,  see  Motions 
Nature  and  object,  125(1 
Order  appointing  receiver,  see  RscstvtBs 
Order  book,  1269 
Orders  generally,  see  Obdebs 
Orders  grantable  at  chambefst 

Consent  hearing,  1273 

Court  orders,  1270 
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INTERLOCUTORY  PROCEEDINGS  —  ocmttiNied 
Orders  grantable  at  chambers  —  continued 

Equity  rule,  1270 

Judge's  orders,  1270 

Nature  of  orders  grantable  at  ebamben,  1272 

Necessity  of  pending  suit,  1272 

Powers  of  judge  in  general,  1271 

Practice  in  general,  1270 

Term  time  or  vacation,  1270 
Payment  into  or  out  of  court,  see  Funds  and  Dipositb  in  Covsr 
Petitions,  see  Petition 
Power  of  court  to  control  procedure,  1267 
Powers  of  judge  and  derk  contrasted,  1261 
Preliminary  injunctions,  see  Injunctions 
Purpose  in  general,  1266 
Reference,  see  Rsfebencb 
Rule  days: 

Definition,  1263 

Equity  rule,  1263, 1264 

Formal  motions  on  motion  day,  1268 

Necessity  of,  1266 

Period  between  rule  days,  1266 

Power  of  clerk  on  other  than  rule  days,  1264 

Power  of  court  on  other  than  rule  dayv,  1266 
Rule  docket,  1263 
Seal  days,  1263 
Time  of  hearing: 

Formal  motions,  1268 

Informal  motions,  1267 
Motions  grantable  of  course,  1267 

INTERPLEADER: 

AlBdavit  of  noneoUusion,  2247 
Ancillary  proceeding,  1237 
Basis  of  equity  jurisdiction,  2236 
BiU: 

AfSdavit  of  noneoUusion,  2247 

Contents  generally,  2244 

Nature  in  general,  163 

OflTer  to  bring  fund  into  courts  2246 

Prayer,  2246 

Proceedings  on  bill,  2248 

Verification,  306 
Bill  in  nature  of  bill  of  interpleader,  2243 
Conditions  essential  to  maintenance  of  suit: 

Adverse  interests  of  claimants,  2239 

Connection  of  titles  or  interests  of  claimants,  2240 

Colorable  right  of  all  defendants,  2244 
Bq.  Prac.  Vol.  III.— 127. 
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INTEKPLEADER^  continued 

ConditionB  esaential  to  mainteiuLnoe  of  suit  —  continued 

Enumeration  of  conditions,  2238 

Exclusive  claims  by  each  defendant,  2244 

Plaintiff  mere  stakeholdeV,  2244 

Plaintiff's  freedom  from  independent  liability,  2242 

Plaintiff's  freedom  from  interest  and  subject  of  suit,  2241 

Want  of  interest  or  claim  by  plaintiff,  2244  - 
Costs: 

Costs  to  plaintiff  on  granting  order*  2261 

Payment  out  of  fund,  2253,  2254 

Solicitor's  fee,  2253 
Cross  bill: 

Necessity  and  function,  2249 

Proceedings  on  cross  bill,  2250 


Final  decree  as  between  codefendants,  2252 

Preliminary  decree,  2251 
Defendants'  pleadings,  2240,  2250 
Equity  of  interpleading  generally,  2235-2243 
Fund  already  in  court,  2255,  2256 
Illustrations  of  use  of  proceeding,  2287 
Interest  on  fund,  2254 
Offer  to  bring  fund  into  court,  2245 
Order  in  nature  of  order  of  interpleader,  2256 
Order  without  formal  bill  of  Interpleader,  2255 
Prayer  of  bill,  2246 
Proceedings  on  bill,  2248 
Purpose  of  proceeding,  2236 
Requisites  to  maintenance,  see  euprat  Conditions  essential  to  maintenance  of 

suit 
Right  to  interplead,  conditions  of,  2235 
SoUcitor's  fee,  2253 

INTERPRETERS : 

Stenographer  acting  as  interpreter,  1806 

INTERROGATORIES : 

Answer  not  to  contain,  235 
Answer  to  specific  interrogatories: 
Corporation  defendant,  737 
Demurrable  interrogatories,  736 
Discovery  of  trade  secrets,  734 
Duty  to  answer  in  general,  780 
Enforcing  full  discovery,  724 
Form  and  extent  of  denial,  731 
Generally,  724,  730 
Information  and  belief,  732 
Marshaling  evidence,  733 
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INTERROGATORIES  —  cofUinued 

Answer  to  specific  interrogations  —  oontiwued 

Refusal  to  answer,  736 

Underwritten  note,  738 

Who  must  answer,  737 
Depositions  on  commission  and  interrogatories,  see  DiEPosmoNa 
In  bill,  see  Bill 

Order  settling  on  reference  to  master,  1441 
Reference,  interrogatories  on,  1403,  1441 
Responsiyeness  of  answer  in  siippori  of  plea,  1002 

INTERSTATE  CX)MMERCE: 
Forms  relating  to,  see  Foiocs 

INTERVENTION: 

Amendment  of  bill  on  admitting  new  parties,  1361 

Ancillary  proceedings,  1245,  1350 

Answer  accompanying  petition  to  intervene,  1360 

Appeals: 

Objection  for  absence  of  formal  order,  1374 

Objection  for  want  of  notice,  1375 

Order  allowing  intervention,  1377 

Order  refusing  intenreniion,  1378 
Counterclaim  by  receiyer  against  interyener,  2573 
Cross  bill,  1047,  1362 
Demurrer  to  petition,  1372 
Discretion  of  court: 

Petiticm  pro  interease  tuo,  1370 

Petition  to  be  made  party,  1362,  1366 
Disposition  of  petition,  1374 
Holder  of  receivers'  certificates,  2770 
Laches  as  affecting  right,  1373 
Lien  claimant  on  receiyership  proper^,  2606 
Modes  of  intervention  in  general,  1349 
Notice,  1375 
Petition: 

Amendment,  1137' 

Disposition  of  petition^  1874 
Petition  pro  interesae  suo: 

Advantage  of  proceeding,  1864 

Ancillary  proceeding,  1246,  1364 

Application  to  intervention  for  leave,  1371 

Bill  filed  as  original  bill,  1371 

Claims  on  receivership  property,  2605 

Construction  of  petition,  1371 

Control  of  intervener  over  proceeding,  1376 

Discretion  of  court,  1370,  1377,  1378 

English  chancery  practice,  1865 

FMeral  practice  generally,  1366 
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INTERVENTION  —  continued 

Petition  pro  intereme  bw>  —  contimted 
Foreclosure  proeeedingt,  1368 
Interest  justifying  intervention,  18<I9 
Intervention  in  appellate  court,  1384 
Intervention  in  supreme  court,  1386 
Jury  trial  of  issue,  1383 
Leave  of  court,  1370,  1371 

Limitation  of  scope  of  intervention  by  court,  1374 
Nature  of  proceeding  in  general,  1294,  1364 
Beoeiversbip  cases,  1367,  2606 
Reference  to  master: 

Exceptions,  1381  I 

Final  disposition,  1882  | 

Findings,  1381 

Hearing,  1381 

Making  up  issues,  1380 

Propriety  of  reference,  1379 

Report,  1381 
Status  of  intervening  party,  1376 
Stranger  whose  property  is  sei£ed,  1294 
Petition  to  be  made  party: 

Admission  of  stranger  on  own  petition,  1361 
Answer  accompanying  petition,  1360 
Beneficiaries  in  suits  affecting  trusts,  1358 
Citixensbip  as  affecting  jurisdiction,  1363 
Crontrol  of  suit  by  intervener,  1354 
Discretion  of  court,  1362,  1356 
Interest  justifying  admission  of  new  plaintiff,  1353 
Leave  of  court,  1360 
Objection  by  original  parties,  1355 
Order  as  to  making  of  issues,  1361 
Persons  hostile  to  original  parties,  1355 
Plaintiff  or  defendant,  1352,  1354,  1355 
Principles  governing  determination,  1352 
Purchasers  of  property  involved,  1357 
Quati  parties,   1357 

Right  of  intervener  to  file  cross  bill,  1362 
Status  of  intervening  party,  1354 
Trustees,  1359 
Proving  claim  before  master: 
Mode  of  proving  claim,  1386 

Right  of  creditors  to  dispute  claims  inter  eeee,  1388 
Status  of  party  after  proof  of  claim,  1387 
Reference  to  master,  see  supra.  Petition  pro  interesse  $uo;  Proving  claim 

before  master 
Reimbursement  of  inter\'ener8  in  railroad  foreclosures,  2047 
Set'Off  by  receiver  against  intervenor,  2573 
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INTRODUCTION: 
Of  bill,  see  Bill 


ISSUES: 

Ck>nformity  of  decree  to  issues,  247,  248,  1939-1941 

ISSUES  TO  JURY: 

Action  at  law  instead  of  issue: 

Conclusiveness  of  judgment  at  law,  1547 

Control  of  equity  court  over  parties  and  proceedings,  1547 

Necessity  of  establishing  legal  rights,  1646 

Partition  suits,  1546 

Power  of  court  to  order,  1546 

Purpose,  1546,  1550 

Stating  case  for  opinion  of  law  judges,  1550 

Subject  matter  wholly  of  legal  cognizance,  1546 

Suspension  of  proceedings  in  equity  pending  action,  1646 

Time  of  ordering,  1549 
Appeal  and  review  of  exceptions  to  proceedings  at  law,  1645 
Assessment  of  damages,  1526 
Conveyance  in  fraud  of  creditors,  1524 
Court  in  which  issues  tried: 

Jury  brought  into  court  of  equity,  1636,  1636 

Law  court,  1630,  1537 

Law  side  of  equity  court,  1636 

Patent  suits,  1636 
Direction  to  errors  and  legal  proceedings : 

New  trial  in  court  of  law,  1643,  1544 

Saving  errors  for  consideration  in  Appellate  Court,  1546 
Discretion  of  court : 

Considerations  affecting  discretion,  1626 

Review  of  discretion,  1627 

Submission  discretionary,  1623 
Evidence: 

Answer  as  evidence,  1631 

Control  of  equity  court  over  evidence,  1631 

Depositions,  1531 

Documentary  evidence,  1632 

Incorporation  in  record  on  appeal,  1646 
Feigned  issues: 

Definition,  1621 

English  chancery  practice,  1621 

Modem  practicte,  1622 
Findings,  see  infra.  Verdict 
Formalities  and  incidents  generally,  1528-1634 
Form  of  issues,  1530 
Framing  issues,  1630 
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IS8UE8  TO  JURY  ^  etmiinued 

Interrention  in  receiyenhip  caiUM,  1624 
L^pal  cauMfl  of  action,  1624 
New  trial: 

Application,  1643 

Oontiderations  gorerning  grant  of  new  tiiaL  1644 

Court  granting  new  trial,  1643 

Grounds,  1644 

Time  of  application,  1643 
Object  of  submission,  1626 
Occasions  justifying  submission,  1624 
Occasions  not  justifying  submisaioi,  1626 
Order: 

Admissions  by  parties,  1631 

Answer  as  evidence,  1631 

Appointing  time  for  tfial,  )638 

Depositions,  1631 

Discbarge  of  ordsr,  1634 

Incidental  orders,  1631 

Production  of  doeuraents,  1632 

Rules  of  evidence,  1631 
Patent  cases,  1626,  1636 

Power  of  courts  of  equity  to  decide  questions  of  Uat,  1620 
Pro  fxmfeno  without  aplieation  to  set  aside,  1626 
Propriety  of  submission: 

Cause  previously  considered  by  master  and  court,  1626 

Doubt  as  to  material  facts,  1624 

Evidence  available  only  by  deposition,  1626 

Issues  admitted,  1626 

Issues  peeuliarly  proper  for  court  of  equity,  1624 

Legal  causes  of  action,  1624 

Petition  showing  no  cause  of  aelian,  1626 

Single  conclusion  alone  possible,  1626 
Purpose  of  submission,  1623 
Questions  of  law  and  fact,  1624 
Relief  of  court's  conscience,  1624 
Right  of  parties  to  compel,  1623 
Scope  of  issues,  1630 
Submission  on  court's  own  motion,  1623 
Time  of  submission: 

Early  stages  of  suit,  1629 

Evidence  before  court,  1628 
Trial  of  issues: 

Conformity  of  proceedings  with  common-law  usaga,  1637 

Court  in  which  issues  tried,  1620,  1636 

New  trial,  1643,  1644 

Time  for  trial,  1633 


INDEX.  2023 

CBafereaeM  are  to  ■eettons.    Vol.  I,  If  1-1014;  II.  ||  1015-2234;  1II»  ||  223CHr2807.] 

ISSUES  TO  JUBY— OMiliiHMd 
Verdict: 

Advisory  character,  1540 

Certification  to  court  of  equity,  1689 

Cktnfiniiation  necessary,  1542 

Conlormily  to  issaes  subnitted,  1638 

Oenfomity  to  pleadingB,  16M 

Correct  finding  on  errtflwoMkobmissiea,  1686 

Eifect  of  erroneous  submission  of  issue,  1525,  1627 

Form,  1538 

Poetea,  1539 

Presumption  of  correctness,  1541 

Bea  judicata,  1542 

Return  of  law  judge  aeoompanying  verdict,  1689 

Technicality,  1538 

Weight,  1540,  1541 

JOINDER : 

Causes  of  action,  multifariousness  in,  see  MuLTDrAUoimnEsa 
Of  parties,  see  Pasties 

JOINT  STOCK  COMPANIES! 

Diyersity  of  citizenship,  allegatioiia  as  to,  346 


JOINT  TENANTS  AND  TENANTS  IN  CO^fMON: 
Plea  denying  tcttano;y  in  fwmniMi,  888 '      '    ' 

JUDGE: 

Decree  by  disqualified  Judge,  1906 

JUDGMENT: 

InjnnctioB  agaipst  Judgment  at  law,  8891 

Setting  aside  judgment  after  enti7  for  collusiea,  381 

JUDICIAL  NOTICE: 

Distance  of  city  where  witness  resides  from  plaoa  of  ^ial,  1788 
Membership  of  state  in  Union,  332 

JUDICIAL  BALES: 

Appealability  of  decree,  1938 

JUDICL^Y  ACT: 

Appeals  under,  1037 

Commissions  to  take  testimony  under,  1898 

Conformity  to  state  practice,  9 

Distinction  between  law  and  equity  recognized,  6 

Power  to  award  costs  under,  1984 
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JURISDICTION  (Me  alio  Equitt  Jcbibdiciioh ;  Vknitx)  : 
Admiralty,  3 

Alignment  of  parties  as  affecting,  550 
Amendment,  1087 
Amount  in  eontroveray,  354,  350 
Aneillary  prooeedings,  see  Ahcillabt  PnooBDnfflo 
Anxiliaiy  jnriadiction  in  prooeediqga  before  examiner  of  eourt,  1600 
Averment  of,  see  JuuBDionoHJLL  AvmoinB 
Bankmptcj  suits,  3 
Bill  of  review  for  want  of,  8131 
Bill  of  revivor,  1202,  1230 
Bill  to  nform  deed,  1236 
Bill  to  stay  action  of  ejectment,  1236 

Circuit  court,  jurisdiction  wliere  federal  question  involved,  321 
Collusive  joinder  of  parties,  378 
Contempt  proceedings,  see  Coirmm 
CosU  on  dismissal  for  lack  of  jurisdiction,  2018-2021 
Cross  bill,  see  Ciooa  Bill 
Demurrer  for  want  of  jurisdiction,  030,  041 
Dependent  on  facts  at  institution  of  suit,  315 
Dismissal  as  to  dispensable  party  in  order  to  confer  jurisdiction,  530 
Dismissal  for  lack  of  jurisdiction  over  defendant,  1344,  1347 
District  otber  than  that  prescribed  by  statute,  382,  383 
.  Effect  of  general  appearance,  658 
Effect  of  presence  or  absence  of  parties,  508 
Effect  of  naturalisation  where  jurisdiction  dependent  on  diverse  citizenship, 

353 
Equity  jurisdiction  generally,  see  Equity  Juusdiction 
Exclusive  authority  of  court  first  acquiring  jurisdiction  over  ret,  2520-2530 
Fictitious  or  fraudulent  claim  for  relief,  effect  of,  315 
Foreclosure  proceedings,  see  FonscLoeiTBE 

Form  of  motion  for  questioning  jurisdiction  on  special  appearance,  662 
Infant,  consent  to  jurisdiction  over,  486 
Injunctions: 

Dissolution  for  want  of  jurisdiction,  2404 

Injunction  as  ground  of  equitable  jurisdiction,  2283 

Mandatory  injunctions,  2280 

Retention  of  jurisdiction  after  final  injunction.  2430 
Interference  by  state  court  with  jurisdiction  of  federal  court,  26 
Law  and  equi^  in  same  court,  see  Sepaiatioh  of  Law  and  Equity 
Multiplicity  of  suits  and  actions,  prevention  of,  see  Multiplicitt  of  Suitb 

AND  AcnoNB 
Objections  for  want  of: 

Act  of  March  3,  1875,  376-381 

Demurrer  or  plea,  375 

Generally,  830 
Plea  in  abatement,  830 
Receivership  eases,  see  Rcoeivem 
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JURISDICTION  ^  cowHnved 

Rules  of  practice,  effect  of,  111 

Service  of  process,  necessity  for,  695 

State  statutes,  effect  of  on  federal  jurisdiction,  23,  315 

Subsequent  proceedings  in  state  courts,  effect  of,  315 

Suit  against  foreign  sovereign,  483 

Suits  between  states,  482 

Suits  between  states  and  indiTiduals,  482 

Suits  by  insane  persons,  460 

Suits  by  transferee  of  legal  title  and  beneficial  interest,  379-380 

Suit  to  aid  or  enjoin  action  at  law,  1235 

Supplemental  bill,  1288 

Voluntary  appearance,  effect  of,  096,  668 

Waiver  of  objections: 

By  appearance,  596,  668 

Power  to  waive  objection  to  jurisdiction  over  person,  668 

Power  to  waive  objection  to  jurisdiction  over  subject  matter,  668 

JURISDICTIONAL  AVERMENTS: 
Amendment,  relation  back  of^  1103 
Amount  in  controversy,  see  Amount  uf  CoNTnovnurr 
Ancillary  suits,  312,  1229 
Citicensbip,  see  DivEasiTT  op  Citizenship 
Definiteness  required,  310 

Diversity  of  citisensbip,  see  Divebsitt  op  CmzKNSHiP 
Effect  of  failure  to  make,  313 
Federal  question,  see  Federal  Question 
Necessity  of  incorporating  in  pleadings,  311 
Objeeticms  for  insufficiency: 

Act  of  Biarch  3,  1875,  376-881 

Burden  of  proof,  374 

Demurrer,  372 

Objection  by  court  sua  9p<mie,  376,  377,  378 

Plea  in  abatement,  373 
Proof,  necessity  for,  314 
Supplemental  bill,  1163 

Value  in  controversy,  see  Amount  in  Contiovbist 
Waiver  by  answer  to  merits,  875 

JURISDICTION  CLAUSE: 
See  Bill 

JURISPRUDENCE: 

Derivation  from  Hi^^  Court  of  Chanoery,  93,  94 

Federal  equity  distinct  general  jurisprudence,  94 

Federal  equity  jurisprudence  unaffected  by  state  decisions,  96,  96 

Jurisdiction  and  jurisprudence  compared,  93 

Source  of  equity  jurisprudence  in  federal  courts,  93 
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JURY: 

Ckmtempt  proceedings,  2461 

Partition  CMes,  71 

Petition  for  intervention  ffro  intereise  rao,  1883 

Procedure  as  aifected  by  right  to  Jury  trial,  l2 

Submission  of  issues,  see  ISfiUES  to  Jubt 

LABOR  COMBINATIONS: 

Forms  relating  to,  see  Foimb 

Suits  to  restrain  strikes  in  fonn  of  class  salts,  §48 

»•  •   .  .      .  . 

LACHES: 

Allegations  explaining,  210 

Amendment  to  explain  plaintilTs  laches,  1087 

Ai^lication  for  subpoena  diioes  tecum,  1848 

Applications  of  doctrine,  211 

Appointment  of  feeei  vers,  26 18 

Avoidance  of,  how  pleaded  in  bill,  214 

Bill  of  review  for  new  evidence,  2166,  2184 

Bill  to  impeach  decree  for  fraud,  2191 

Demurrer  raising  question,  M8 

Dissolution  of  injunction  for  laches  in  prosecuting  suit,  2409 

Foreclosure  suiU,  2840  '^"' 

Intervention,  effect  on  right,  1378 

Plea  or  answer,  884 

Statutes  of  limitation  as  affecting,  212 

Supplying  defects  in  evidence  at  hearing,  1988 

•  •  • 

LANDLORD  AND  TENANT: 

Injunction  to  prevent  entry  of  landlord,  2881 

LAW: 

Separation  of  law  and  equity,  see  MgrAMAttom  of  Law  aivb  E^cnT 

LEASE: 

By  receiver,  see  Rbcbxvbs 

LEGAL  CONCLUSIONS : 

Admission  by  demurrer,  926 

Allegations  of  in  bills,  176 

Answer  pleading  l^al  conclusion  as  defense,  748 

Plea,  866 

LEGAL  QUESTIONS  (see  also  Sdabahoh  op  Law  anb  EQum)  r 

Cognizance  of,  in  equity,  19   *      

LEGATEE: 

Jurisdiction  of  suit  by  legates  against  executor,  55 
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LETTERS: 

Proof  as  exhibits,  IMl 

LETTERS  ROGATORY: 
See  Depositionb 

LIENS: 

Attorney's  or  solicitor's  lien: 

Enforcement  on  removal  of  cause,  2002 

Right  of  lien  for  fees,  2061 

Services  in  another  suit,  8061 
Cross  bill,  1032 
Decree,  lien  of,  2200,  2201 
Foreclosure  proceedings,  see  VomEOumctm 
Receivership  property,  see  REonviSff 
Reference  to  ascertain,  1390 
Solicitor's  lien,  see  supra,  Attorney's  or  solicitor's  lies 

LIMITATIONS,  STATUTE  OF: 

See  STATtTTE  OF  LnCITATIONB 

LIS  PENDENS : 

Amendment  as  new  lU  pendens,  1102 

LOST  INSTRUMENTS: 
Discovery,  1871 
Ne  eweat  in  suit  to  recover  on  lost  bond,  2266 

LUNATICS: 

See  Insane  Pebsonb 

MARRIAGE : 

Abatement  by  marriage,  1808 

MARRIED  WOMEN: 
Appearance  by,  643 
As  parties,  see  Pasties 
Decree  pro  confesso  against,  1568 

Demurrer  where  plaintiff  appears  to  be  married  woman,  031 
Form  of  answer  by  husband  and  wile,  690 
Husband  formal  or  nominal  party,  637 
Infant  feme  covert,  suit  against,  601 

Joint  or  separate  answer  by  married  VOQUUI  defendant*  600 
Naming  in  introduction  of  bill,  170 
Separate  property: 

Equity  jurisdiction  of  suit  to  protect,  6# 

Parties  in  suit  by  wife  concemingy  466 
Service  of  subpoena  on^  696 
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MASTER  AND  SERVANT: 

ReUtionfl  between  receiver  and  emi^oyeee,  see  Rcuuvus 


MASTER  IN  CHANCERY  (see  nlao  RnrBUifon) : 
Appointment: 

Amendment  of  order,  18M 

EligibiUty,  1302 

Equity  rule,  1300 

In  England,  1380 

In  federal  eonrts  generally,  1300,  1300 

Notice  of  appointment,  1301 

Reaaon  for  appointment,  1303 

Recital  for  reaaon  of  appointment,  1304 

Record  of  order  of  appointment,  1801 

Special  maaters,  1300 

Standing  maaters,  1800,  1301 
Bond,  1306 
Compenaation: 

Agreement  between  parties,  1467, 1460 

Commiaaiona,  1468 

Conaiderationa  aifecting  amount,  1468 

Diacretion  of  court,  1467 

Liability  for,  1467 

Maater  appointed  to  take  teatimony,  1460 

Maater  paaaing  on  receirera'  accounts,  2774 

Rate  per  diem,  1460 

Review  of  court's  diacretion,  1470 
Definition,  1380 
Dutiea  in  general,  1380 
Forma  relating  to,  aee  FoBics 
Impartiality  required,  1421 
Liability  for  unauthoriaed  foreclosure  sale,  2870 
Nature  of  office: 

Aaaiatant  of  court,  1380,  1616 

Judicial  poaition,  1421 

Representative  of  court,  1426 
Number  of  maeters,  1300 
Oath  of  office,  1306 

Order  of  appointment,  1301,  1303,  1304 
Powers: 

Derivation  of  powers,  1308 

Reference  of  whole  cause,  1616,  I6I7 

Sale  of  property,  1308 

Scope  of  powers,  1308 
Power  to  appoint,  1300,  1301 
Reference  to  master,  see  Rbfebbnoe 
Relative  of  Judge,  effect  on  decree,  1302 
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MASTER  IN  CHANCERY  ^  continued 
Removal,  1807 

Special  and  standing  masterB,  1800,  1301 
Union  of  offices  of  master  and  reoeiyer,  1305 
Weight  of  findings  of,  see  Refebbivoe 

"MAY": 

Construed  to  mean  '*  shall "  or  '*  muBt,"  127 

MINORITY: 

Statement  of  in  prayer  for  process,  273 

MINORS: 

See  iNFAliTB 

MISCONDUCT: 

Certainty  in  alleging,  192 

MISJOINDER: 

See  MULTIFABI0U8NI8B  AND  MlBJOIKMCB 

MISTAKE: 

Impeachment  of  decree  for,  see  Bnx  to  Imfbaoh  Dkoub 

MITFORD,  JOHN: 

Authority  of  treatise  on  equity  pleading,  121 

MODIFICATION: 

Decrees,  see  Dkcub 

MONEY: 

Payment  into  court,  see  Funds  and  Dbpobitb  in  Coubt 

MORTGAGE: 

Cross  bill  in  suit  to  relieve  from  mortgage,  1032 

Foreclosure,  see  Fobbclosubb 

Plea  to  bill  to  foreclose  or  redeem  from  mortgage,  838 

MOTION: 

Appointment  of  guardian  ad  litmn,  488 

Choice  between  motion  and  petition,  1276 

Classification,  1278 

Contempt  proceedings,  see  Contbhpt 

Day,  1268 

Depositions,  motion  to  suppress,  see  Depositions 

Dismissal,  motion  for,  see  Dismissal 

Distinction  between  motion  and  petition,  1276,  1203 


2080  IKDEX. 

tB«fer«nc«t  U«  to  •#cttoB8.    Tot  I,  11  1-1014;  II,  ||  1015-2184;  III,  U  ttS5-t80T.| 

MOTION  —  continued 
Hearing: 

Continuanoe,  1287 
Entry  of  order,  1288 
Em  parte  hearing,  1280 
Leave  to  bear  out  of  course  or  time,  1283 
Procedure  in  general,  1287 
Injunctions,  see  Injunctions 
Motion  day,  1268 
Motion  of  course: 

Before  whom  made,  1278 
Definition,  1278 
Illustrations,  1278 
Notice,  1278 
Notice: 

Motion  of  course,  1278 
Special  motion,  see  infra.  Special  motion 
Ore  tenue,  1276 
Parties,  1277 

Payment  into  or  out  of  court,  see  FOKtNl  ANli  DtflMtl'0  HI  OotJM 
Receivership  cases,  see  Rbceivku 
Beferences: 

Motion  for  f«eomlnittal  to  master,  147S 
Who  may  move  for  reference,  1408 
Renewal,  1280 
Right  to  make,  1277,  1408 
Scope  and  character  in  general,  1274-1277 
Special  motion: 

Application  ew  parte,  1280 

Basis  of,  1270 

Definition,  1270 

Discretion  of  court,  1270 

Distinction  between  special  motion  and  motion  of  course,  1270 

Grounds  in  general,  1281 

Notice: 

Address,  1283 

Affidavit  of  service,  1285  * 

Entitling,  1283 
Leave  of  court  to  serve,  1284 
Requirement  in  general,  1280,  1282 
Service,  1283 
Signature,  1283 
Time  of  notice,  1282 
Waiver  of  defects,  1286 
Service  of  affidavits  in  support,  1284 
Time  of  making  ex  parte  motions,  1280 
To  dismiss  for  want  of  authority  of  solicitor,  67 1>  672,  578 
Vacation,  1200 
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MULTIFARIOUSNESS  AND  MISJOINDER : 
Alternative  claims  in  different  persons,  432 
Amendment  not  causing,  439 
Anticipating  claims,  432 
Causes  of  action: 

Ancillary  contract,  410 

Avoidance  by  allegation  el  conspiracy  to  defraud*  410 

Common  point  of  litigation,  406 

Conflicting  claims  over  one  matter,  407 

Copyright  cases,  423,  424  , 

Creditors'  bill»  414,  415,  417 

Demurrer,  430,  441,  025,  938 

Determination  of  whole  controversy,  397,  407,  408 

Distinct  and  separate  claims,  432 

Extent  of  interest  of  several  partiesi  408 

Latitude  allowable  in  creditors'  suits,  414 

Latitude  allowable  in  suits  based  on  fraud,  414 

Parties  having  common  interest,  406 

Patent  cases: 

Conjoint  use  of  different  patents,  420 
Patents  pertaining  to  single  subject,  421 
Suits  for  infringement  generally,  419 

Plaintiff  asserting  different  titles,  412 

Plaintiff  deriving  title  from  different  souree,  418 

Prayer  for  incidental  and  subordinate  relief,  409 

Suits  to  enjoin  nuisances,  418 

Suits  to  test  water  rights,  418 

Trade-mark  and  copyright  cases  combined,  424 

Trade-mark  cases,  422 
Complexity  not  equivalent  to,  399 
Copyright  cases,  423,  424 
Creditors'  bill,  414,  415,  417 
Cross  bill,  1031,  1036 

Deceit,  joinder  in  suit  for  dissolution  of  corporation,  436 
Definition,  309 

Demurrer  for,  436,  441,  656,  557,  925,  938 
Determination  dependent  upon  facts  of  particular  cast,  40i,  408 
Discretion  of  court,  402,  403 
Double  pleading,  see  Plea 
Effect  on  right  to  secondary  relief,  264 
Foreclosure  suits,  2839 
Forms  relating  to,  see  Fobms 
Fraud,  414,  416,  436 
General  rules  few  in  number,  400 
Gibson's  test,  440 

Illustrations  of  multifarious  suits,  432 
Jpint  interest  of  defendants,  435 
Joint  interest  of  plaintiffs,  434 
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MULTIFARIOUSNESS  AND  MISJOINDER  —  oof»*MM*«l 
Legal  and  equitable  eanaes,  89,  4SII 
Multiplicity  of  raita  and  actions: 

Actiona  at  law  In  feneral,  429,  430 

Avoidanee  of  multiplicity  by  tingle  bill  in  equity,  429 

Convenienee  as  afTectlng  question,  427 

Distinct  and  unconnected  demands,  426 

Number  of  persons  having  separate  connected  claims,  426 

Prevention  of  in  general,  426 

Principle  governing  right  to  join  different  causes  of  action,  428 

Suits  by  receiver  against  debtors  of  corporation,  431 

Ticket  brokers,  suits  against,  428 
Objections  for: 

Answer,  441 

Demurrer,  436,  441,  666,  667,  926,  938 

Porms  of  demurrer,  see  Foucs 

Objections  by  court  em  mero  motu,  442 

Objection  not  favored,  404 

Order  sustaining  objection,  444 

Parol  exceptions,  441 

Waiver  of  defect  by  answer  to  merits,  442 

Who  may  object,  443 
Parties: 

Demurrer,  666,  667,  938 

Party  sued  in  double  capacity,  411  • 

Plaintiffs  deriving  title  from  common  source,  413 
Patent  cases,  419-421 
Prayer  for  relief,  409 
Receivership  proceedings,  431 
Repleader,  446 

Scope  of  suit  limited  to  proper  issues,  398 
Second  suit  on  exscinded  cause  of  action,  446 
Severance  of  legal  and  equitable  causes,  446 
Special  demurrer,  936 

Stockholders  suing  in  own  right  and  right  of  corpontloa,  437,  438 
Suits  for  specific  relief,  433 
Trade-mark  cases,  424 
When  faUl  to  bill,  404 

MULTIPMCITY  OP  SUITS  AND  ACTIOKSs 
Jurisdiction  to  prevent: 

Actions  at  law,  bill  to  enjoin,  430 
Convenience  as  affecting  question,  427 
Distinct  and  unconnected  demands,  426 
In  general,  426 

Joinder  of  different  equitable  causes,  428 
Separate  but  connected  daimfl,  426 
Ticket  brokers,  actions  against,  420 
Multifariousness  in  bills  to  prevent,  see  Multitabioitbkbm 
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NAMES  : 

In  introduction  of  bill: 

Christian  name,  middle  name,  and  eumame,  168 
Initials  of  parties,  169 
Married  women,  170 
Mistake  in  naming  party,  172 
Parties  in  general,  168 
Remedy  for  failure  to  state,  306 
In  writ  of  subpoena: 
Fictitious  names,  680 
Number  of  names  in  one  subpoena,  590 

NATURALIZATION  : 

Effect  of  where  jurisdiction  dependent  on  diverse  eitixenship,  863 

NE  EXEAT: 
Affidavit: 

Amendment,  2271 

By  whom  made,  2271 

Definiteness  and  certainty,  2271 

Entitling,  2271 

Necessity,  2271 

Showing  intention  to  depart  from  country,  2272 

Showing  nature  of  claim,  2273 
Against  whom  writ  may  issue : 

Citizen  of  foreign  state,  2263 

Generally,  2262 
Application  for  discharge,  2280 
Application  for  writ: 

Affidavit  in  support  of  application,  2271-2273 

Equity  rule,  2270 

In  court  or  at  chambers,  2269 

Mode  of  making  application,  2269 

Notice,  2269 

Petition,  2271 

Prayer,  2270 

Time  for  application,  2269 
Bankruptcy  proceedings,  2260 
Bill  to  recover  on  lost  bond,  2266 
Bond: 

Cancellation  on  discharge  of  writ,  2262 

Discharge  on  giving  bond,  2278 

Form  of  bond,  2279 

Performance  of  obligation,  2279 
Certainty  of  claim,  2266 
Claim  on  which  writ  may  issue: 

Cases  of  concurrent  jurisdiction,  2266 

Debt  of  equitable  cognizance,  2264 
Eq.  Prac.  Vol.  III.--128. 
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NE  EXEAT  — eonltiiued 

Claim  on  which  writ  may  issue  —  continued 

Liquidated  claimi  2266 

Nature  of  claim  generally,  2264 

Necessity  that  debt  be  due,  2266 

Suit  on  prior  judgment  or  decree,  dM7 
Commencement  of  suit  as  prerequisite  to  issuaneei  2261 
Demurrer  to  prayer  for  writ,  960 
Direction  of  writ,  2276 

Discharge  of  defendant  on  giving  security,  2278 
Discharge  of  writ: 

Application  for  discharge,  2280 

Grounds  for  discharge  on  merits,  2281 

Proceedings  incident  to  discharge,  2282 
Discretion  of  court,  2268 
District  judge,  power  to  issue,  2259 
Equity  rule,  2270 
Execution  of  writ,  2278 
E»  parte  application,  1280 
Form  of  writ: 

Generally,  2276 

Restraining  departure  from  jurisdiction  of  court,  Hfll 
Function  of  writ,  2257 
Issuance : 

At  chambers,  2259 

Commencement  of  suit  as  prerequisite,  2201 

From  federal  court,  2268 
Jurisdiction : 

Cases  of  concurrent  jurisdiction,  2266 
Limitation  of  time  of  operation  of  writ,  2275 
Liquidated  claims,  22dtf 
Lord  Bacon's  Ordinances,  2257 
Maturity  of  claim,  2266 
Nature  of  writ,  2257,  2268 
Notice  of  application,  2269 
Order  granting  or  refusing  writ,  2274 
Order  limiting  time  of  operation  of  writ,  2276 
Petition,  2271" 
Power  to  issue: 

Federal  courts  generally,  2268 

Judge,  2269 
Prayer  for  writ,  2270 
Restraint  imposed  by  writ,  2277 
Security : 

Amount  of  security,  2278 

Form  of  bond,  2279 
Statute  goreming  issuance,  2258 
Suit  for  specific  performance,  2S!6/) 
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NE  EXEAT —  ooniifwed 

Suit  on  prior  judgment  or  decree,  2207 
Time  of  issuance  of  writ,  2261 
Writ  of  right,  2267 

NEGATIVE  PREGNANT: 
In  answer,  728 
In  plea,  866 

NEGLIGENCE: 

Bill  of  review  for  new  evidence,  2164 
Certainty  in  alleging,  192 

NEW  MATTER: 

getting  up  in  pleadings,  226,  227,  228 

NEWSPAPERS: 

Contempt  by  publishing  comments  on  trial,  2447 


NEXT  FRIEND: 

Citizenship,  allegation  of,  327 

Decree  in  suit  as  binding  on  infant,  454 

Guardian  as,  464 

Name  in  which  suit  brought,  466 

Of  corporation: 

Guardian  ad  litem  of  corporation,  468 
Of  infant: 

Authority  of,  467 

Control  of  court  over,  467 

Control  of  suit  by,  467 

Interest  in  suit,  effect  of,  464 

Proper  person  to  be,  464 

Resemblance  to  attorney  or  guardian  ad  litem,  466 

Status  of,  464,  466 
Of  insane  person: 

Control  of  court  over,  469 

Guardian  ad  litem,  468 

Necessity  for  appointment  to  maintain  suit,  461 

Superseding  by  guardian  ad  litem,  469 
Of  married  woman : 

Control  of  suit  by,  467 

Husband  as,  463,  465 

Necessity  for  in  suit  by  wife,  463,  465 

NON  EST  FACTUM: 
Plea  in  bar,  832 
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NOTICE ! 

Depositions,  see  DEPOsmoifs 

Injunction  cases,  see  Injunctiok 

Motions^  see  Monoif 

Proceedings  before  examiner  of  court,  see  PBOCncEDiNOS  befobe  Exaichtcr 

Receivership  proceedings,  see  Recexves 

NUISANCE: 

Multifariousness  in  bill  to  enjoin,  418 

NI^^C  PRO  TUNC: 

Entry  of  decrees,  see  Dbcbeb 
Taxation  of  costs,  2057 

OATH: 

Affidavits,  see  AFFmAYm 
Answer,  see  Aksweb 
Bill,  see  Bill 
Petition,  1293,  1297 

OFFER  OF  EQUITY: 

Necessity  of  in  bill,  216 
Sufficiency  of,  217 

OPINIONS: 

Distinction  between  opinion  and  decree,  1920 

ORDER: 

Appointment  of  master  in  chancery,  1391,  1393,  1394 

Consolidation  of  causes,  1316 

Contempt  proceedings,  see  Contempt 

Decretal  order,  definition  of,  1934 

Dismissal,  order  of,  see  Dismissal 

Distinction  between  order  and  decree,  1932 

English  orders  in  chancery,  see  English  Orders  in  Chancebt 

Entry  of  interlocutory  order,  1288 

Forms  relating  to,  see  Forms 

For  substituted  service  of  process,  616,  628,  637,  638 

Interlocutory : 

Definition,  1933 

Entry,  1288 

Granting  at  chambers,  see  Intbblocutort  Proceedings 
yc  exeat,  2274,  2275 
Nisi,  see  infra.  Order  to  show  cause 
Orders  in  chancery,  see  English  Orders  in  Chancery 
Order  to  show  cause: 

Comparison  with  motion,  1292 

Confirmation,  1291 

Forms  relating  to,  see  Forms 
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ORDER  —  continued 

Order  to  show  cause  —  continued 

Notice  of  application,  1291 

Procedure  in  general,  1291 
Payment  into  or  out  of  court,  see  Funds  and  Deposits  in  Coubt 
Reference,  order  for,  see  Rbfebsnce 
Rehearing,  orders  on,  see  Reheabino 
Revivor,  orders  on,  1213,  1214 
Speeding  cause: 

Alternative  form,  1308 

Dismissal  after  lapse  of  three  terms,  1309 
Stay  of  proceedings,  1310 

Taking  bill  pro  confesso,  see  Taking  Bill  Pro  Confesso 
Vacation : 

Court  to  which  application  should  be  made,  1290 

ORDERS  IN  CHANCERY: 

See  Enoush  Oboebs  in  Chancebt 

ORDINANCES  OF  LORD  CHANCELLOR  BACON: 
Accounts,  reference  of,  Ord.  50,  p.  1703 

Admission  of  sufficiency  of  answer  by  replication,  Ord.  62,  p.  1705 
Affidavits : 

Affidavit  against  affidavit,  Ord.  70,  p.  1708 

Concerning  title  or  merits  of  cause,  Ord.  75,  p.  1708 

Contempt  proceedings,  Ord.  77,  p.  1708 
Answer,  general  requisites  of,  Ord.  63,  p.  1706 
Bill  of  review,  Ord.  1-5,  pp.  1695,  1696 
Binding  effect  of  decrees,  Ord.  11,  12,  p.  1697 
Commission  of  delegates  and  weighty  cases,  Ord.  97,  p.  1712 
Commission  of  sewers,  Ord.  94,  95,  p.  1711 
Commissions  for  charitable  uses,  Ord.  92,  p.  1711 
Commissions  for  examination  of  witnesses,  Ord.  68,  p.  1706 
Consent  of  parties  to  references,  Ord.  47,  p.  1703 
Contempt,  Ord.  8-10,  p.  1696;  Ord.  77-79,  p.  1708 
Copies,  general  requisites  of,  Ord.  67,  p.  1706 
Costs  in  absence  of  probable  cause,  Ord.  54,  p.  1704 
Costs  on  insufficient  answer,  Ord.  61,  p.  1705 
Decrees  against  Act  of  Parliament,  Ord.  6,  p.  1696 
Decrees  at  rolls,  presentation  to  chancellor,  Ord.  42,  p.  1702 
Decrees  of  other  courts  interrupted,  Ord.  31,  p.  1700 
Decrees  on  suits  after  judgment,  Ord.  34,  p.  1701 
Delivering  drafts  of  orders — keeping  copies,  Ord.  38,  p.  1701 
Demurrer  or  plea — oath,  Ord.  58,  p.  1705 

Demurrer  to  bill  regularly  subject  to  dismissal,  Ord.  60,  p.  1705 
Dismissal : 

Certain  causes  of  action,  Ord.  15,  p.  1697 

Not  on  full  hearing — new  bill,  Ord.  14,  p.  1697 
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ORDINANCES  OF  LORD  CHANCELLOR  BACON  —  conttfiiied 
Dismissal  —  continued 

Of  oourse  or  on  motion,  Ord.  17,  p.  1098 

On  full  hearinif,  OnL  13,  p.  1097 

Time  for,  Ord.  16,  p.  1698 
Election  between  law  and  chancery,  Ord.  18,  p.  1698 
Examination  in  perpetuam  ret  memoriam,  Ord.  73,  p.  1707 
Examination  of  credit  of  witness,  Ord.  72,  p.  1707 
Examination  of  defendant,  Ord.  70,  p.  1707 
Examination  of  witnesses  after  publication,  Ord.  74,  p.  1708 
Ezaminatioa  of  witnesses— new  commissions,  Ord-  Q9,  p>  1707 
Execution  on  deeroe  (or  ppsvcssipn  of  land,  Ord.  9,  f,  1696 
Ezonpliflcations,  Ord.  100,  p.  1712 
Exi^nation  and  s^ttii^  down  of  orders,  Ofd*  37,  p.  1701 
Hearing  after  decree  in  other  courts,  Ord.  32,  p.  1700 

of  demurrers  and  pleas  tending  to  dischaxge  s\iit,  QrcL  67,  p.  1705 
on  bill  and  answer,  Ord.  64,  65,  p.  1706 
Imprisonment  for  breach  of  decree,  Ord.  7-10,  p.  1696 
Informing  court  of  last  material  order,  Ord.  36,  p.  1701 
Injunctions: 

Arrest  for  debt,  Ord.  2$,  p.  1699 

Diligence  of  prosecution,  Ord.  24,  p.  169b 

Failure  to  appear  and  answer — ^insufficiency  of  answer,  Ord-  Zf,  p.  1699 

For  possession,  Ord.  26,  27,  p.  1700 

Possession  or  stay  of  suits,  presentation  to  chancellor,  Ord.  43,  p.  1702 

Private  petition,  Ord.  20,  p.  1698 

Selling  of  timber,  etc.,  Ord.  Z%  p.  1700 

Stay  of  suits  in  chancery,  Ord.  23,  p.  1699 

To  stay  suits  at  law,  Ord.  21-26,  pp.  1698,  1699 
Jurisdiction  of  court — hearing  questions  concerning,  Ord.  45,  p.  1703 
Jurisdiction  of  parties,  Ord.  11,  p.  1697 
Licenses  to  collect  for  losses,  Ord.  99,  p.  1712 
Opinion  by  master,  Ord.  49,  p.  1703 

Orders  of  confirmation  or  ratification — day  in  court,  Ord.  46,  p.  1703 
Orders  of  reference,  drawing  of,  OnL  39,  p.  1702 

Orders  varying  from  general  rules — ^setting  down  rei^sons,  Ord.  44,  p.  1703 
Petition,  matters  not  cognizable,  Ord.  80-83,  p.  1709 
Petition  of  bankrupU,  Ord.  96,  p.  1712 
Pleadings  of  immoderate  length,  Ord.  55,  p.  1704 
Reading  decrees  and  depositions  in  other  oourta,  Ord.  71,  p.  1707 
References : 

Accounts,  Ord.  5(y-5Z,  pp.  1703, 1704 

Consent,  Ord.  47,  p.  1703 

Eauunination  of  court  rolls,  Ord.  51,  p.  170| 

Insufficiency  of  answer,  Ord.  52,  p.  1704 

Questions  of  jurisdiction,  Ord.  45,  p.  1703 

Report  on  reference,  Ord.  46,  48,  40,  p.  1703 
Registers,  duty  as  to  interlineations  or  alterations,  Ord.  40,  pw  1708 
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ORDINANCES  OP  LORD  CHANCELLOR  BACOHf -- continued 
Registers,  dui^  in  drawing  decrees,  etc.,  Ord.  42,  p.  1702 
Registers  to  be  sworn,  Ord.  36,  p.  1701 
Removal  of  causes  by  special  certiorari,  Ord.  19,  p.  1098 
Replication,  new  matter  in,  Ord.  06,  p.  1706 
Report  exceeding  warrant  of  reference,  Ord.  48,  p.  1703 
Return,  enrollment,  and  filing  of  process,  Ord.  90-92,  pp.  1710,  1711 
Return  of  depositions  into  court,  Ord.  08,  p.  1700 
Revocations  and  additions  to  rules,  Ord.  101,  p.  1713 
Scire  /ao<a«-~enro]lment  of  recognizance,  Ord.  84,  p.  1709 
Sealing  of  pleas,  Ord.  50,  p.  1705 

SequestratioiH-what  may  lequestered,  Ord.  29,  90,  v.  1700 
Slanderous  or  Ubelow  matter  is  pleadf i^s,  ifllrd.  8o^  ••  lt{|^ 
Suits  after  judgment,  Ord.  33,  34,  p.  1701 
Suits  ill  f<}rma  pauperie,  Ord.  98,  p.  1712 
Writs  requiring  warrant  of  lord  chan^lfor,  Ord«  85-89^  pj>.  1709»  171g 

ORGANIC  ACTS: 

As  affecting  praetica  in  federal  courts,  105,  108 

ORIGINAL  BILL: 

Classification  of  original  billa,  150,  151,  167 

Definition,  141 

Dependent  bill  in  nature  of,  148 

In  nature  of  dependent  bill,  147 

Normal  type  of  biU,  149 

OUTLAWS: 

Capacity  to  sue,  448 

PARDON: 

Contempt  prooeediim|j  2604 

PARENT  AND  CHILD: 

Liability  of  parent  for  violation  of  injunction  by  ^hild,  2979 

PARTIES: 

Absent  party,  how  affected  by  decree,  520,  534 
Admission  of  necessary  party  by  consent,  518 
Admission  of  new  party  at  hearing,  617 
Alignment  of  parties: 

Amendment,  1080,  1088 

Arrangement  according  to  adverse  interestf,  554 

Community  of  interest,  555 

Defendants,  who  should  be,  567 

Formal  or  nominal  parties,  561 

Generally,  553 

Infants,  455,  490,  558 

Interest  requiring  joinder  as  plaintiff,  555 
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PARTIES  —  cowHtmed 

of  parties  —  oofiftfitMd 
JnrisdictioB  dependent  on  alignment  of  parties  to  interest,  559 
Misjoinder  of  plaintaiTs,  demurrer  for,  556 
Plaintiffs,  who  should  be,  554 
Re-arrangement  of  parties  to  defeat  jurisdiction,  560 
Removal  eases,  559 
Stockholders'  suits,  562 

Transposition  of  infant  plaintiff  to  be  defendant,  455,  496 
Altematiye  prayer  for  relief,  effect  of  diversity  of  parties,  269,  270 
Amendments,  see  AvsNOiaofTS 
Ancillary  proceedings,  1248 

Arrangement  of  parties,  see  9upra,  Alignment  of  parties 
Assignor,  527,  628 
Bill  of  review,  see  Bnx  or  Rcvncw 
Bill  of  revivor,  see  Bill  or  Rsnvoa 
Bondholders,  512 
Oapacity  to  be  (niedi 
Alien  enemy,  496 
BaBkrttpt»484 
Foreign  potentate^  itt 
General  rule,  479 
Sovereign,  479-481 
State  of  Union,  482 
United  States,  480,  481 
Capacity  to  sue: 
Alien  enemies: 

English  rule,  448 
Resident  alien,  451 
Restoration  of  right,  4tf 
Suspension  of  right  during  war,  449 
Suspension  of  suit  brought  before  war,  450 
Artificial  persons,  447 
Attainted  persons,  448 
Corporations,  447,  468 
Demurrer,  931 

ExcoDununicated  persons,  448 
Foreign  executors  and  administrators,  452 
Foreign  receivers,  452 
Generally,  447 
Infants: 

Goierally,  453 
Suit  by  guardian,  464 
Suit  by  next  friend,  464 
Unborn  infant,  454 
Insane  persons: 

Control  of  court  over  litigation,  459 
Persons  adjudged  to  ho  insane,  460 
Persons  not  adjudged  to  be  insane,  458 
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PARTIES  —  continued 

Capacity  to  sue  —  continued 

Married  women: 

General  rule,  462 

Husband  under  legal  disability,  408 

Reason  for  disability,  467 

Suit  by  wife  against  husband,  463 

Suit  in  respect  to  separate  property,  465 

Outlaws,  448 

Plea  in  abatement,  830 

States,  447 

Stockholders,  460-477 

United  States,  447 
Cestui  que  trust,  when  necessary  party,  512 
Classification  of,  in  federal  equity  courts,  507 
Class  suits : 

Equity  rule  as  to  making  parties,  540 

Generally,  530-552 

Interest  necessary  for  representative,  544  ^ 

Nature  and  use  of,  540 

Representation  of  class  interest  in  general,  539 

Unincorporated  associations,  545,  546 
Competency  as  witnesses,  1653 
Contempt  proceedinf^s,  see  Contempt 
Creditors'  bills,  541 
Cross  bill,  see  Cboss  Bill 
Demurrer  for  defect  of  parties,  515,  033,  946 
Demurrer  for  improper  joinder  of  parties,  926 
Demurrer  for  want  of  capacity  to  sue,  931 
Difficulty  of  questions  relating  to,  502 
Discretion  of  court  as  to  making,  505,  506 

Dismissal  as  to  dispensable  party  in  order  to  confer  jurisdiction,  530 
Dismissal  for  defect  of  parties,  1344,  1347 
Dismissal  for  improper  joinder,  529 
Dispensable  parties: 

Assignor,  527 

Definition,  519 

Discretion  of  court,  533 

Dismissal  in  order  to  wtdtr  JurisdietioB*  580 

Generally,  524-534 

Holder  of  legal  title,  when  dispensable,  526 

Illustrations,  524 

Omission  where  names  unknown,  631 

Parties  dispensable  as  to  particular  relief,  528 

Statute  and  equity  rule,  532-534 

Suit  on  undertaking  for  benefit  of  third  person,  526 

Test  of  dispensability,  519,  520  • 

Formal  or  nominal  parties: 

Attorney,  535 
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PARTIES  —  continued 

Fomial  or  nominml  parties  —  eanHmued 

Executor  of  deceaaed  tnutee*  538 

GoTemor,  536 

HualMUid,  637 

OiBeer  of  corporation,  53ft 

SUte,  586 

Suite  on  official  bonds,  536 

Trustee,  538 

Who  are,  in  general,  535 
General  rule  as  to  Joinder,  50S 
Goremor,  536 
Holder  of  l^al  title,  526 
Impeaching  witnesses,  16$^  |f|| 
Improper  parties,  524-531 
Indispensable  parties: 

DeflniUon,  519 

Dismissal  for  want  i(  Kl,  W 

Illustrations  of,  521 

Test  of  dispensakWtj^  619,  680 
Infants: 

Capacity  to  sue,  see  9upra,  Capadtj  |(  hm 

Name  in  which  suit  hj  infant  tQ  W  klVHgkt,  4M 

Position  on  record  as  plaintiffs  or  defendants,  m,  |M»  if0 
Joinder: 

Amendment  of  plea  of  iipj8iidffv  1149 

Demurrer  for  failure  to  Jmii»  616»  949,  94i 

Demurrer  for  misjoind^  <^  m,  9»,  999 

Dismissal  for  misjpinder  or  nmi^nw^*  IHi*  1947 

General  rule,  503 

Hui^nd  1014  Fife,  4tt-M7 

Married  women,  see  inff%  Vifliad  WOmm 

Necessity   of   joining  husband  in   Mtt  l^jtlait  Married   wnwea.   499 
Jurisdiction  as  affected  by  presence  or  absence  of  paitltm  699 
Liberality  of  equity  practice,  504 
Married  women: 

Capacity  to  see,  see  ««pni,  Capacity  to  SM 

Effect  of  local  stalviea.  4M 

Joinder  in  suit  by  husband,  464 

Joinder  of  husband  as  aa^staiAHit,  aaassiilir  f«K«  499 

Suit  by  husband  against  wife,  500 

Suit  in  respect  to  wife's  ssfiratis  9Cipiri|r«  466 
Motions,  parties  to,  1977 

Multifariousness  in  joinder  of,  see  Iftronr^ttDCMans  axb  MawNifDn 
Name  in  which  Mil  if  i^fttit  «o  fee  hni4|ht»  419 
Necessary  parties: 

Definition  of,  510 

Demurrer  for  want  of,  615,  933,  946  ' 

Distinguished  from  proper  parties,  500 
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PARTIES  —  continued 

Necessary  parties  —  continued 

Illustrations  of,  511 

Plea  in  bar  or  abatement,  836 
New  parties: 

Additional  process  for,  611 

Injunction  against  new  defendants,  2376 

Supplemental  bill,  see  SvmXMESTAL  Biu. 
Objections  for  nonjoinder: 

Demurrer,  515 

Objection  at  bearing;  1926,  1926 

Plea  or  answer,  616 
Omission  of  dispensable  parties  whose  Minfl  aif  mdmnn^  f^. 
Petitions,  parties  to,  1294-1296 

Petition  to  be  made  psrty  in  intcTventioD,  see  ItmorfSHflQir 
Position  of  parties  on  record,  9|r  f^f^  lAlifiWi^SPt  ^  J^U^^ 
Proper  parties: 

Demurrer  for  defect  ^  ftrtl«^  61|,  «9Sf  90 

Demurrer  for  improper  joinder,  929 

DistinguiahMl  Irom  a^^ssiiuy  fwtic^  (99 

Who  are  in  general,  609 
Beal  party  in  interest,  614 
Receivership  cases,  see  RxcBivils 
Reference,  parties  to,  see  RsmoENOB 
Representative  parties: 

Class  suits,  see  supre.  Class  suits 

Subpoena  to,  693 

Unincorporated  assodatiom^  M6 
Right  to  eoodnct  hMfiag  im  feHM,  1907 
Subpoena  duoea  tecum  to,  1833 
Suggestion  of  want  of  parties  by  answer: 

Equity  rule,  764,  766 

Propriety  of  suggestion,  764 

Setting  down  for  hearing  on  bill  and  answer,  764,  766 
Supplemental  bill  to  bring  in  new  parties,  see  Suppleuextal  Box 
Transposition  of  parties,  see  sttpm,  Alignment  of  parties 
Trustees: 

Formal  or  nomimri  parties,  638 

When  necessary  partiei^  613,  614 
Unincorporated  associations: 

Suit  by  representative  parties,  646 

Suits  against,  646 
Unnecessary  parties,  see  supra.  Dispensable  parties 
Voluntary  associations,  see  supra,  Unincorporated  associations 

PARTITION: 

Action  at  law  instead  of  issue  to  Jury,  1646 
Concurrent  jurisdiction  of  equity  and  law,  70 
July  trial,  71 
Stay  for  establishment  of  title  at  law,  1310 
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PARTXERSHIP: 

Answer  of  partner  as  evidence  againtt  oo-partiier,  1690 

Forms  relating  to,  see  FoiMS 

Limited,  allegations  as  to  diversity  of  eitiienship,  346 

Plea  denying,  838 

Plea  to  bill  to  settle  partasrship,  838 

PATENTS: 

Certainty  tequired  in  bills  to  restrain  infriogement^  200 

Court  in  which  issues  tried,  1536 

Decisions  of  different  eourts  on  same  patent,  1019 

Infringement: 

Answer,  requisites  of,  746 

Consolidation  of  suits,  1314 

Costs,  right  to  recover,  2000,  2001 

Cross  bill,  1027 

Deflniteness  and  certainty  of  plea,  864 

Demurrer  for  nonexistence  of  subject  matter,  041 

Demurrer  raising  question  of  novelty,  064 

Forms  relating  to,  see  Fobms 

Injunction  against  suits  in  several  jurisdictions,  1310 

Plea,  836,  861 

Revivor  on  abatement  of  suit,  1204 
Issues  to  jury.  1526,  1536 
Jurisdiction  of  suits  to  protect,  77 
Multifariousness  in  suits  relating  to,  410-421 

PAYMENT: 

Answer  pleading  payment  as  defense,  747 

Payment  into  or  out  of  court,  see  Funds  A5D  DEPoerrs  in  Cottbt 

Plea  in  bar,  832 

PENALTIES: 

Jurisdiction  in  equity,  36 

PENDENCY  OF  ANOTHER  SUITi 
See  Anotheb  Suit  Pending 

PERPETUATION  OF  TESTIMONY: 

Admissibility  of  depositions  in  evidence,  1766,  1776 
Admissibility  of  evidence  admissible  under  state  law,  1776 
Answer  to  bill,  1772 
Basis  of  right,  1766 
BUI: 

AUegaU(»s,  1770 

Causes  of  action  supporting,  1760 

Demurrer,  1772 

Denial  when  simpler  method  available,  1767 

Denial  where  suit  can  be  brought,  1768 
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PERPETUATION  OF  TESTIMONY  —  continued 
Bill  —  continued 

DiBposition  of  bill,  1773 

Effect  of  nature  of  demand  on  right  to  maintain^  1709 

Necessity  of  formal  bill,  1766,  1767 

Object,  1766,  1768 

Original  bill,  165 

Prayer,  1771 
Bills  de  bene  esse,  see  Bills  de  Bene  Esse 
Depositions  de  bene  ease,  see  Depositions 
Examination  of  witnesses,  1774 
Extraordinary  remedy,  1767 
Methods  of  perpetuation,  1765 
Notice  to  defendant,  1767 
Order  to  take  and  perpetuate,  1773 
Plea,  1772 

Publication  of  testimony,  1775  • 

Service  of  process,  1767 

PETITION: 

Address,  1297 

Answer,  1299 

Appointment  of  guardian  iid  litem,  see  Guardian  ad  Litem 

Bill  of  review,  petition  for  leave  to  file,  2160,  2161 

Choice  between  motion  and  petition,  1276 

Comparison  with  supplemental  bill,  1297 

Contempt  proceedings,  see  Conteicpt 

Demurrer,  1299 

Dismissal  on  motion,  1299 

Distinction  between  motion  and  petition,  1275,  129S 

Form  and  contents  in  general,  1297 

Hearing  and  disposition,  1299 

Intervention,  see  Intebvention 

Necessity  for  pending  cause,  1293 

Ne  eweat,  petition  for,  2271 

Oath,  1293,  1297 

Parties,  1294-1296 

Plea,  1299 

Prayer,  1293,  1297 

Pro  interesse  suo,  see  Inteiventiov 

Propriety  of  proceeding  by  petition: 

Parties  to  principal  suit,  1295 

Quasi  parties,  1296 

Strangers,  1294 
Receivership  cases,  see  Rboeivem 
Reference  to  master,  1299 
Rehearing,  petition  for,  see  Rbhbabtno 
Requisites  in  general,  1293 
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PETITION  —  continued 

Scandal  and  impertinenoe  in,  1297 

Seirice,  1298 

Signature,  1297 

Specification  of  principal  eauae,  1207 

SUtement  of  material  focts,  1293,  129f 

Statement  of  person  by  whom  presented,  1293 

Who  may  file,  1293 

PLACE  OF  BRINGING  BUITz 
See  Venus 

PLEA: 

Abatement,  plea  in: 

Another  suit  pending,  830 

Application  of  rules  of  practice  at  law,  831 

Defective  parties,  833 

Disregarding  plea  as  nullity,  831 

Form  of,  see  Fokm  8 

Giving  better  writ,  855 

Matters  pleadable  in  abatement,  830 

Objections  for  insufficiency,  373 

Stockholders'  suits,  830 

Waiver  by  answer  to  merits,  830 

Waiver  by  failure  to  plead,  830 
Admission  of  allegations  of  bill  by  failure  to  deny,  880 
Affirmative  plea: 

Admission  of  all^ations  of  bill,  086 

Definition  and  nature,  837 

Discovery  not  needed  on  affirmative  plea,  980 

Distinguishing  affirmative  and  negative  pleas,  840 

Original  form  of  plea,  839 
Alternatives  of  plaintiff,  872 
Ambiguity,  856 
Amendment  of,  1139 
Analogy  to  answer,  825 
Anomalous  plea: 

Affirmative  and  n^ative  elements,  842 

Definition  and  nature,  841 

Effect  on  right  of  discovery,  986 

General  principles  governing  use,  845 

Illustrations  of  use,  843 

Where  bill  does  not  expressly  anticipate  defense,  844 
Another  suit  pending,  830 

Answer  and  plea  setting  up  different  defenses,  980 
Answer  in  support  of  plea,  see  Anbwkb 
Answer,  plea,  and  demurrer  to  same  bill,  975,  978 
Anticipated  defense,  plea  negativing,  841-845 
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TLEA  — continued 

Argumentativeness,  850 

Argument  of  sufficiency  of  plea  in  ffeneral,  872-882 

Bar,  plea  in: 

Account  stated,  832 

Bona  fide  purchase,  832        ._^ 

Completeness  of  bar  to  be  tlkufwn,  96% 

Defective  parties,  835 

Matters  pleadable  in  bar,  832,  833 

Von  est  factum,  832 

Prematurity  of  suit,  832 

Bee  judicata,  833 
Basing  plea  partly  on  facts  all^ftd  in  bill,  820 
Bill  of  revivor,  plea  to,  121^ 
Bill  to  foreclose  or  redeem  from  mortgage,  d88 
Bill  to  perpetuate  testimony,  1772 
Bona  fide  purchase: 

Innocent  purchase  as  plea  in  bar,  832 

Nature  and  requisites,  857,  858 

Plea  controverting  innocent  pvrdNUiei  843 
Certificate  of  counsel,  888 
Classification  of  pleas,  837 
Decree  or  order  disposing  of  plea: 

Allowing  plea  to  stand  for  answer,  888 

Answer  on  overruling  plea,  885 

Costs,  886 

Discretion  of  court,  88iB 

Effect  as  res  judicata,  884,  887 

Embodiment  of  plea  in  answer,  888 

Form,  883 

Leave  to  rely  on  plea  in  answer,  8884  680 

Reserving  benefit  of  plea  to  final  hearing,  013 

Right  of  plaintiff  to  amend  or  reply,  883 

Saving  benefit  of  plea  at  hearing,  888 
Defenses  available  by  plea,  830-836 
Defining  scope  of  plea,  861 
Definiteness  and  certainty  generally,  854 
Demurrer : 

Choice  between  plea  and  demurrer^  828 

Overruling  demurrer  by  plea,  074 

Plea,  answer,  and  demurrer  to  same  bill,  075^  078 

Propriety  and  effect  of  demurrer  to  plea,  873,  017 
Desirability  of  plea  in  federal  courts,  012 
Discovery  not  made  by  plea,  826,  827 
Discretion  of  court  in  disposing  of  pleas,  888 
Distinction  between  plea  and  answer,  826 
Double  pleading: 

Duplicity  in  individual  pleas,  851 
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VLEA-- continued 

Double  pleading  —  ooniinued 

Duplicity  in  plMt  of  ret  judieatOy  863 

Eleetion  between  pleat,  846 

Embodying  several  pleas  in  answer,  848 

Leave  of  court  to  plead  several  pleas: 
Discretion  in  granting  leave,  848 
Necessity  of  leave,  846 
Older  granting  leave,  850 
Waiver  of  obtaining  leave,  846 
Wben  leave  granted,  849 

Multifariousness  in  individual  pleas,  861 

Several  facts  tending  to  one  issue,  862 

Several  pleas  to  distinct  parts  of  bill,  847 

Singleness  of  issue  raised  by  plea,  826,  827,  846 
Election  between  plea  and  answer,  887 
Extrinsic  matter  set  up  by  plea,  828,  829 
Filing,  870 

Foreclosure  of  mortgage,  838 
Formal  requirements  in  general,  861-871 
Forms  relating  to,  see  FoBiis 
Good  in  part  and  bad  in  part,  882 
Heirship,  denial  of,  838 
Impure  plea,  what  is,  837 
Incorporation  in  answer,  see  ANSwn 
Incorporation  of  separate  paper  by  reference,  871 
Jurisdiction,  plea  to,  not  overruled  by  answer  to  merits,  081 
Laches,  834 
Legal  conclusion,  866 
Manner  of  testing  eflScacy  in  general,  872 
Matters  not  proper  for  plea,  836 
Motion  to  quash  for  l^al  inRufficieaoy,  874 
Motion  to  strike,  876 
Nature  and  office  generally,  826-829 
Negative  plea: 

Answer  in  support  of  plea  required,  830 

Definition  and  nature,  838 

Distinguishing  affirmative  and  negative  pleas,  840 

Effect  on  right  of  discovery,  987 

Origin  and  history,  839 
Negative  pregnant,  866 

Objection  by  plea  for  nonjoinder  of  parties,  616 
Of  remedy  at  law,  86 
Partnership,  denial  of,  838 
Petition,  plea  to,  1299 
Prayer,  form  of,  862 
Privilege  of  person,  869 
Pure  plea,  see  Affibmative  Puea 
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PLEA  —  continued 

Reducing  cause  to  single  issue,  826-827»  846 

Reference  to  ascertain  truth  of  plea  of  another  suit  pending,  915,  916 

Representative  capacity,  denial  of,  838 

Requisites  in  general,  846-860 

Reservaticn  in  body  of  plea,  861 

JBes  judicaia,  833,  916 

Rule  that  answer  oyerrules  plea,  974,  981 

Scope  of  plea,  881 

Setting  down  for  argument  i 

Admission  of  truth  of  plea,  879 

Another  suit  pending,  914 

Demurrer  as  equivalent  to  setting  down,  873 

Dismissal  for  failure  to  set  down,  1344 

Entry  in  order  book,  876 

Motion  to  quash  as  equivalent  to  setting  down,  874 

Notice^  876 

Opening  and  closing  argument,  877 

Order  of  court  disposing  of  plea,  838-890 

Plea  supported  by  answer,  1006 

Propriety  where  sufiiciency  of  plea  questionable,  913 

Time  of  hearing  argument,  877 

Waiver  of  objection  to  filing  of  incompatible  pleading,  983 

Waiver  of  right  to  argue,  878 

Who  may  set  down,  876 
Signature  of  counsel,  868 

Statute  of  limitations,  see  Statutb  of  LnciTATiONB 
Striking  out : 

Motion  to  strike,  876 

Plea  supported  by  answer,  1006 
Style  of  cause,  861 

Superiority  of  plea  to  demurrer,  974 
Supplemental  bill: 

Duty  to  plead,  demur,  or  answer,  1197 

Propriety  of  plea,  1197 

Time  to  plead,  1196 
Tenancy  in  common,  denial  of,  838 
Testing  plea  supported  by  answer,  1005 
Time  to  plead: 

Determination  with  reference  to  rule  days,  678|  1866 

Extension  by  filing  demurrer,  871 

Limitation  of,  871 

Motion  to  extend  time,  681 

Supplemental  bill,  1195 

Waiver  of  failure  to  plead  in  time  limited,  680 
To  distinct  part  of  bill,  881 
Trial  on  plea  and  replication,  see  Tbxal 
Validity  of  plea  unaccompanied  by  unsworn  answer,  1004 

Eq.  Prac.  Vol.  IH.— 129, 
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PLKA  — OOMltfNIMl 

Verification: 

Oorponition  defendant,  866 

Effect  of  failure  to  ytrifj,  807 

Fonn  of  affidavit,  866 

Neoeeaity  in  general,  863 

Rule  of  court,  863 

Several  defendants,  864 

Waiver  of  verification,  867 
Waiver  of  defect  of  venue  l^  plea  to  merita,  888 
Waiver  of  insufficiency  by  going  to  trial,  000,  002 
Waiver  of  right  to  plead  hy  answering,  871 

FLBADINO: 

Answer,  see  Ahowb 

Bill,  see  Bill 

Concurrent  use  of  demurrer,  pka,  and  answer  generally,  078-083 

Conformity  of  decree  to  pleadings,  see  Dbcbcb 

Demurrer,  see  Dbmubbb 

Election  between  several  pleadings,  083 

Facts,  manner  of  pleading,  780 

Inoompatability  of  demurrer  or  plea  to  part  with  answer  to  whole,  070 

Incompatibility  of  several  pleadings  directed  to  whole  bill,  078 

Number  of  pleadings  under  modem  practice,  227,  228 

Number  of  pleadings  under  old  practice,  226 

Order  of  filing  defensive  pleadings,  073 

Overruling  stronger  pleading  by  weaker,  074 

Plea,  see  Futa 

Reference,  pleadings  on,  see  Rktebknob 

Rejoinder,  see  Rcjoiin>ni 

Replication,  see  RspucATioir 

Scope  of  pleading: 

Pleading  must  not  be  too  broad,  077 

Pleading  must  not  be  too  narrow,  076 
Sequence  of  defensive  pleadings,  073 

State  statutes,  relevancy  of,  in  determining  suflleiency  of  pleadings,  102 
Testing  oompatibilily  of  different  pleadings,  083 

POLICY: 

As  affecting  Jurisdiction,  26 

POLITICAL  RIGHTS: 

Equity  Jurisdiction  to  enforce,  83,  34 

POOR  PERSONS: 

Exemption  of  poor  persons  from  costs,  678,  670 

POSSESSION: 

Receivers,  see  Receivebs 
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POSSESSION,  WRIT  OF: 

Distiiiguished  from  writ  of  aasistanoe,  2218 

POWER  COMPANIES: 

Rates,  jurisdiction  of  equity  in  suits  oonoeming^  74 

PRACTICE: 

Acts  of  Congress  regulating,  107 

Conformity  of  federal  to  state  practice,  0 

Derivation  of  federal  equity  practice,  07 

Distinction  between  l^gal  and  equitable  remedies,  103 

English  chanceiy  practice,  see  Engubh  Chancbbt  PBAcncc 

Necessity  for  bill  and  answer,  104,  677 

Organic  acts  of  territories  as  affecting  federal  equity  practice,  106,  106 

Rules  of  practice,  see  Rules  of  Pbacticb 

State  laws  and  statutes,  see  State  Laws  and  StaTDTCs 

Supreme  Court,  right  to  regulate,  108 

PRAECIPE: 

For  issuance  of  writ  of  subpoena,  587. 
Forms  of,  see  Foemb 

PRATER: 

Alternative  relief,  1046 

Amendment,  see  Aicendxbrt 

Bill  of  interpleader,  2246 

Bills  generally,  see  Bnii 

Conformity  of  decree  to  prayer,  1941 

Exceptions  for  insufficiency  of  answer,  777 

Foreclosure  proceedings,  2896 

For  equitable  relief  where  remedy  at  law  exists,  44 

For  process,  see  Pbateb  iob  Pboobss 

For  relief,  see  Pratkb  iob  Relxst 

Injunction,  prayer  for,  2303,  2304 

Multifariousness  in,  409 

V€  eaeai,  2270 

Of  answer,  696 

Of  demurrer,  953 

Petition,  1293,  1297 

Receivership  cases,  2547 

Relief  grantable  under  general  prayer,  1943-1946 

Supplemental  bill,  see  SupPLBiisirrAL  Bill 

PRAYER  FOR  PROCESS: 

Minority  of  defendant,  statement  of,  273 
Names,  remedy  for  failure  to  state,  306 
Naming  defendants,  272 
Necessity  and  importance  of,  271 
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PRAYER  FOR  PROCESS— ooiilwiied 
Xe  eweat,  2270 
Oath,  requirement  of,  274 
Oath,  waiver  of,  275 
Remedy  for  insuffieitftef )  KM 
Statement  as  to  disability  of  defendants,  487 

PRAYER  FOR  RELIEF: 

Aooounting  under  general  prayer,  849 
Alternative  prayer: 

Conformity  of  prayer  wi^  sp<eial  rdief  sought,  2M 

Criterion  of  right  ts  prayer,  859 

Discretion  of  oourt,  265-287 

Foundation  on  sueeessire  equities,  268 

Multifariousness,  264 

Right  as  affceted  by  pftrUea>  869,  870 

Scope  of  prayer,  255 

Secondary  relief,  263 

Underlying  principles  in  general,  254 
Conformity  of  relief  to  case  made  ill  bilh  847i  848»  1941 
Consistency  of  facts  and  prayers,  261 
Cumulative  grounds  of  action,  260 
General  prayer: 

Bill  charging  fraud,  252,  253 

Relief  grantable  under,  in  general,  246 

Suits  for  specific  performance,  251 

Use  to  effectuate  relief  sought  in  special  prayer,  VO 

When  sufficient  in  general,  243 
Inconsistency,  effect  of,  258 
Kinds  of,  242 

Special  demurrer  to  prayer  for  extraordinary  relief,  950 
Special  prayer: 

Scope  and  effect,  245 

When  suffleient,  244 

PREFERENTIAL  CLAIMS: 

Claims  on  receivership  funds,  see  RscEivEBa 

PREMATURE  SUITS: 

Prematurity  as  plea  in  bar,  832 

PRESIDENT  OF  UNITED  STATES: 

Authority  to  pardon  and  remit  pullUhih«fit  fOf  edlitemtit,  fe60i 

PRESUMPTIONS: 

Appeal  from  order  granting  injunttion,  8386 

Citisenship  of  stockholders,  339 

Diligence  as  to  gathering  evidence  on  application  for  bill  of  review,  816T 

Leave  to  file  bill  of  review,  2158 

Payment  of  mortgage  from  lapse  of  time,  2850 
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FBIORITIES: 

Preferential  daims  on  reeeiTerahip  funds,  see  Rxonvias 

PRIVILEGE : 

Competency  of  privileged  peraoas  m  witnesses,  1640 
Plea  of  privilege  of  person,  869 

PRIVILEGED  OOMMUNICATIONS: 

Compelling  answers  as  to  privileged  matters  before  examiner,  1681,  1682 

Demurrer  to  disooveiy  of,  1876 

Discovery  of,  1876,  1886 

State  law  binding  on  federal  court,  1648 

Subpoena  duces  tecum,  see  Subfokna  Duces  Tecum 

PRIVITY: 

Bill  of  revivor,  1209,  1210 

PROCEDURE: 

Control  of  court  of  equity  over  procedure^  1257,  1258 
Duty  of  parties  to  invoke  control  of  court,  1258 
Effect  of  right  to  jury  trial,  12 
Forms  and  modes  at  law  and  in  equity,  8 

PROCEEDINGS  BEFORE  EXAMINER  (see  also  Examiiveb  of  Coubt)  : 
Abandonment  of  examination,  1686 
Adjournment,  1684 
AU  or  part  of  evidence,  1670 

Auxiliary  jurisdiction  of  court  In  another  district,  1600 
Compelling  attendance  of  witnesses: 

English  practice,  1636,  1642 

Equity  rules,  1673,  1691 

Examination  in  another  district,  1691,  1692 

Examination  within  district,  1673 

Statutes,  1691 

Witnesses  within  district,  1678 
Compelling  witness  to  answer: 

Application  to  judge,  1677 

Contempt  proooBdings,  1677 

Duty  of  witness  to  answer,  1674 

Evidence  clearly  improper,  1680 

Examination  in  another  district,  1693 

Limitation  of  rule  requiring  answers  to  all  questions,  1680-1682 

Privileged  matters,  1681 

Rule  requiring  answers  to  all  ijuestions,  1676,  1676 

Trade  secrets,  1682 
Competency  and  relevancy  of  questions,  1675,  1676 
Cross-examination,  see  Cboss-Examination 
Duty  of  witness  to  appear  for  examination  in  another  district,  1692 


2054 


INDEX. 


(Reference  an  to  wctloiiB.    VoL  I.  Ii  1-1014 :  II.  if  1015-2234 ;  III.  i|  22S5-289T.] 

PROCEEDINGS  BEFORE  EXAMINER  —  cofMiiMMd 
Doty  of  witness  to  appear  and  teetily,  1674 
Eagliah  practice: 

AlteratioDB  in  depoaithm,  1638 

Conduct  of  cramination,  1637 

Examination  of  witnesaes,  1637 

Filing  interrogatories,  1636 

Notice  of  time  to  attend,  1636 

Procuring  attendance  of  witneaa»  1686 

Propriety  of  proceeding,  1634 

Reading  deposition  to  witness,  1638 

Bhading  interrogatories,  1637 

Right  of  parties  and  counsel  to  attend,  1637 

Signature  of  wttness  to  deposition,  1638 

Swearing  witness,  1635 

Use  of  memoranda  by  witneaSy  1637 
Equity  rule  67  generally,  1667-1672 
Examination  in  another  district  generally,  1600^1693 
Expenses  of  examination,  1689 
Eederal  practice  in  general,  1665-1693 
Fees  and  costs  of  examination,  1689 
Inference  from  refusal  of  witness  to  answer,  1683 
Interrogatories  oral  or  written,  1666 
Jurisdiction  of  court  where  examination  taken 
Notice  of  commission,  1672 
Objections  to  questions  and  answers,  1676,  1676 
Origin  of  practice,  1666 
Payment  of  fees,  costs,  and  expenses,  1689 
Refusal  to  answer  on  advice  of  counsel,  1678 
Return  of  deposition  into  court,  see  DBPOsinoirB 
Right  of  parties  and  counsel  to  participate,  1666 
Signature  of  witness  to  deposition,  1687 
Subpoena  iliices  tecum,  see  Subpokxva  Duces  Tecum 
Summoning  witness  to  appear,  1673 
Taking  testimony  outside  of  district,  1668,  1609 
Usual  method  of  taking  evidence,  1666 

PROCEEDINGS  BEFORE  MASTER: 
SeoRjamBiTOi 

PROCESS: 

Additional  process  for  new  parties,  611 

Amendments,  see  Amendicxitt 

Mesne,  forms  of,  8 

New  process  on  supplemental  proceedings  after  decree,  612 

Prayer  for,  see  Pbatis  for  Pbocess 

Service,  see  Service  of  Pbocess 

Subpoena,  writ  of,  see  Subpoena,  Wbit  or 
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PROCESS  —  eontinued 
.    Supplemental  bill,  611,  1104 

Validity  of  prooew  issued  before  amimdment,  1103 

PROCHEIKAMI: 
See  Next  Fuend 

PBO  OOIn^  SSSO: 

See  Takiko  Bnx  Pbo  CoRinMO 

PBODUCnON  OF  DOCUMENTS: 

Admissibility  of  documents  as  evidence,  1804 

Affidavit,  1888^1803 

Answer  of  defendant,  1883,  1884 

Charging  documents  in  bill,  1882 

Conclusiveness  of  defendant's  admissions  or  denials,  1884 

Defendant's  possession  and  control  of  documents,  1887 

Framing  biU,  1882 

Joint  control  of  several  persons,  1887 

Law  courts,  1862 

Motion  and  affidavit,  1888-1803 

On  reference  to  master,  1444,  1445,  1805,  1806 

Order  of  production,  1885 

Order  where  witness  in  court,  1835 

Privil<^  documents,  1886 

Production  on  motion  and  affidavit: 

Considerations  favoring  liberal  practice,  1801 

Diversity  of  practice  in  federal  courts^  1880 

Effect  of  waiving  defendant's  oath,  1800 

English  practice,  1888 

Limitation  of  right,  1802 

Necessity  of  answer  1^  defendant^  1808 
Proving  documents,  1804 
Right  to  compel  production  by  defeodant,  1881 
Subpoena  duces  tecum,  see  !^$CBFOBirA  Ducm  Twauu 
Time  to  procure,  1887 
Use  of  bill  of  discovery,  1887 
Use  of  documents  at  hearing,  1804 

PROLIXITY: 

Distinguished  from  impertinence,  202 

PROMISSORY  NOTES: 
Proof  as  exhibits,  1621 

PUBLICATION: 

Service  of  process  by,  628 

Testimony,  see  Publication  or  Testiicont 
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PUBUCATION  OF  TESTIMONY : 

Gonaent  or  order  of  court,  1764,  1755 

DefeeU  waived  by  eoiiMBt  pabUMlioa,  1960 

DefiniUon,  1753 

Effect  of  order  on  Ume  for  taking  teatimony,  1763 

Englith  practice,  1764 

Enlaigement  of  poblieatioii,  1763 

Equity  rule,  1764 

Examination  of  new  witneaaee  after  publieatian: 

IMecretion  of  court,  1704 

General  rule,  1703 
Practice  in  federal  courts  genevally,  1966 
Re-examination  of  witneeees  after  publication,  1759-1708 
Testimony  de  bene  mm,  1757,  1758 
Testimony  taicen  on  bill  to  perpetuate^  IVf 6 
Time  for  ordering,  1764 

PUBLIC  CORPORATIONS: 

Rates  of,  Jurisdiction  of  etpAt^,  74-7t 

PURCHASER,  BONA  FIDE: 
See  BoHA  FIdb  PuiCHAra 

QUESTIONS  OF  LAW  AND  FAOTt 
Submission  to  jury,  1624 

QUIETING  TITLE: 

Allegations  of  bill,  certainty  at,  106 

Cross  bill,  allegations  in  regard  ta  possession^  1068 

Ejectment^  remedy  by,  01 

Ejectment,  when  not  complete  remedy,  02 

Jurisdiction  in  general,  01 

Parties  necessary  in  suit  for,  611 

State  statutes,  effect  of,  03 

RAILWAYS: 

Rates,  jurisdiction  of  equity  in  suits  concerning,  74 

RATES: 

Jurisdiction  of  controversy  as  to  rates  charged  by  public  corporations,  74-76 

RATIFICATION: 

Acts  of  recdTers,  2036 

REARGUMENT  (see  also  Reheabino)  : 
Grounds  for  reaigument  of  cause,  2097 
Petition  for  leave  to  reargue  cause,  2000 
Supreme  Court,  2115 
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REBELLION,  COMMISSION  OF: 
See  GoMicissiON  of  Rebkluon 

BECEIFT8: 

Proof  as  exhibits,  1621 

RECEIVERS: 

Abatement  of  p0||4|ng  suits,  2560,  267Q 
Accounting: 

Ancillary  receivers,  2706 

Books  relating  to  receivership,  2714 

Burden  of  proof,  ^719 

Committal  of  receiver  for  conteinpt,  2735 

Cenipensi^tion  of  master  pas8|i|g  o|i  accounts,  2774 

Counsel  fees: 

Allowance  of  proper  coimsel  fe^,  2726 

Duties  devolving  on  receiver,  12727 

Feeq  of  intervening  petitioner,  2728 

Unnecessary  employment  of  counsel,  2727 
Duty  of  receiver  to  account,  2712 

Estoppel  to  question  expenses  ii^purred  by  request,  ^7^9 
Expenditures  beyond  scope  of  authority,  2721 
Expenditures  by  railroad  receivers,  2720,  {$721 
£xpen4ifvreB  not  w|)olly  for  beuegt  of  tru^t,  27^9 
Expenses  incurred  at  request  of  parties,  2723 
Form  of  account  generally,  2713 
General  principles  as  to  allowance  q|  plaiinfi  272Q 
Interest  on  fund,  2729 
Intervals  of  accounting,  2715 
Losses  chargeable  to  receiver,  2725 
Mismanagement,  effect  of,  2725 
Money  stolen  by  subordinate,  2724 
Notice  of  accounting,  2718 
Office  rent,  2721 
Order  for  accounting,  2716 
Reference  to  master,  2717 
Reopening  account,  2734 
Review  of  master's  r^port; 

Character  of  report,  2733 

English  practice,  2731 

Exceptions  to  report,  8791)  9732 

Federal  practice,  2732 

Scope  of  review,  2732 
ijubmissfqp  of  draft  report,  27^0 
Th|ie  of  ytocpunting,  2715 
Traveling  expenses,  2720 
Vouchers,  2714 
ActionB,  see  infra.  Suits  against  receiver ;  Suits  by  receiver 
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RECEIVERS  —  efrntUmed 
Anfiltory  reeeiven: 

Atosmntmg  in  latyetif  coaiti»  8706 
Appoiaimeiit  of  mom  receiver  aa  in  priAdpftl  cftuae,  2007 
AppointBeat  to  sue  in  foreigB  eoiirt»  2602 
Capaeitj  in  wliidi  reeeiTer  muii  soe,  2701 
Corporate  properly  ontoide  of  domieil,  2627 
Decree  in  priadpal  rait  aa  affecting  proeeedinga,  2606 
Diapodtkm  of  aaaeto  by  aneillaiy  court,  2703 
DiatiBet  eharaetera  of  principal  and  andUary  receiver,  2700 
Effect  of  dicciiaise,  2711 

SataMiaiuMBt  of  daiaa  in  andllaiy  ooart»  2706 
ETidence  of  neeeeaity  for  appointment,  2606 
EielnaiTeaeea  of  jnricdiction  of  principal  and  anciUaiy  ooorto,  2704 
Juriadiction  in  ancillary  proceedings,  2604 
Neeeeaity  for  aneillaiy  receiTerahip,  2603 
Neeeeaity  of  pending  andUaiy  aoit,  2642 
Order  for  tranamiasion  of  aaeeta  to  principal  court,  2700 
Peraona  entitled  to  procure  appcnntsMnt,  2606 
Powera  and  antliority,  2600 
Prefemce  of  local  creditors,  2707 
Plroceedinga  in  atate  oonrte,  2602 
Protection  of  local  creditors,  2710 

RaatrictioBa  to  acta  authoriaed  fay  i^pointiog  court,  2702 
Spherea  of  reapectiTc  conrta,  2706 
Soretica,  2606 
Aneillaiy  aoite  by  or  againat,  1244 


Proceediqga  for  interlociitofy  dtodntfgSb  8706 

Weight  of  answer,  2666 
Appeals: 

Decree  affecting  rfghte  of  partiea,  8806 

Decree  affecting  tniat  estote,  2806 

Dischaige  of  receiver,  2700 

Leave  of  coort^  2606 

Order  appointing  receiver,  1088,  2668 

Order  of  dischaige  or  removal,  2804 

Order  or  decree  affecting  receiver  parsonal^,  2804 

Order  removing  receiver,  2703 

Ref naal  to  allow  compenaation,  2804 

Ri^t  of  receiver  generally,  2804-8806 
Appointment: 

Additional  recelvera,  2666 

AncUlary  appointment  of  receiver  in  principal  cause,  2607 

Ancillary  receiver  for  corporate  property  outside  of  domicil,  2527 

Ancillary  receiver  to  sue  in  foreign  court.  2602 

Application  before  formal  filing  of  bill,  2643 

By  court  of  own  motion,  2647 
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REClBIVERS  —  wmUnmed 
AppoiBtment  —  ooniinued 

Oonfimiatioii  of  appointment  as  cure  of  inregularitie8»  2668 

Conaent  of  partiea,  2511 

ConBiderations  bearing  on  ezercise  of  discretion,  2612 

Discretion  of  court,  2610 

Effect,  see  infra,  Effect  and  incidents  of  reoeivenhip 

Form  of  order,  see  Fobms 

Oronnds,  see  infm.  Grounds  for  appointment 

Jurisdiction  to  appoint,  see  infra.  Jurisdiction 

Laches  in  prosecution  of  suit,  effect  of,  2518 

M^wiagiwg  receivers,  26 19-2631 

Motion,  2648 

Nature  of  receivership  proceedings  in  general,  2607 

Notice  of  application,  see  infra,  Notice  of  application 

Objections  to  appointment,  2623 

On  filing  bill  of  review,  2128 

Order  appointing,  see  infra,  Order  appointing  receiver 

Petition,  2548 

Power  of  equity  oourts  generally,  2606 

Prayer,  2547 

Qualifications,  see  infra,  Qualifications  for  appointment 

Reappointment  after  discharge,  2798 

Requirement  of  pending  suit,  2641-2543 

Same  person  in  federal  and  state  courts,  2581 

Scope  of  receivenhip  in  general,  2607 

State  statutes,  2528 

Terms  and  conditions,  2500,  2661 

Who  may  apply  for  appointment,  2544 
Authority  of  receiver,  see  infra,  Powen  of  receiver 
Bill: 

Allegations  of  title  to  independent  equitable  relief,  2624 

Necessity  for  filing  bill,  2641 

Necessity  of  showing  jurisdiction,  2622 

Party  entitled  to  maintain  bill,  2644-2546 

Prayer,  2647 
Bond: 

Action  on  receiver's  bond,  2807,  2808 

Discretion  to  require  bond,  2560 

Effect  of  irregularities  on  liability,  2807 

Interlocutory  dischaige  of  receiver,  2797 

Necessity  of  bond  to  obtaining  title  to  property,  2687,  2688 

Proceedings  to  enforce  generally,  2808 
Certificates: 

Application  of  proceeds,  2764 

Consent  to  issuance,  2763 

Consideration,  2757 

Construction  of  order  authorising  issuance,  2765 

Definition,  2757 
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IVERS  —  continued 
Certificates  —  continued 

DeUy  in  presentation,  2771 
Enforcement  of  lien,  2769 
Estoppel  of  party,  2768 
Estoppel  of  purchaser,  2768 
Hypothecati<Mi,  2759 
Intervention  by  liolder,  2770 
Liability  of  receiver  for  misrepresentation,  2706 
lien  on  property,  2767 
Negotiability,  2758 

Notice  of  application  for  leave  to  issue,  2762 
Petition  for  leave  to  issue,  2761 
Power  of  court  to  authorim,  2757 
Priority  between  certificates  of  different  series,  2707 
Sale  at  discount,  2759,  2760 
Usury,  2760 

Validity  as  affected  by  consent  and  estoppel,  2768 
Validity  as  affected  by  order  of  issuance,  2768 
Compensation  and  expenses: 

Additional  allowances,  2783,  2784 
Amount  of  c^Hnpensation : 

Amount  dependent  on  siie  of  fund,  2779 

Considerations  affecting  amount,  2780 

Conventional  allowance,  2770 

Determination  by  court,  2772 

Discretion  of  lower  court,  2778 

Interlocutory  and  final  allowances,  2782 

Review  of  court's  discretion,  2778 

Waiver  of  objections  by  delay,  2785 
Appeal  by  receiver,  2804 
Apportionment  among  different  funds,  2776 
Charge  against  fund,  2773 
Charge  against  plaintiff,  2775 
Determination  of  amount  by  court,  2772 
Effect  of  agreement  to  waive  compensation,  2786 
Forfeiture  of  compensation,  2787 
Interlocutory  allowances,  2782 
Master  passing  on  receivers'  accounts,  2774 
Notice  of  motion  to  fix,  2781 
Preferential  claim,  2737,  2740,  2741 
Preliminary  allowances,  2782 
Revival  of  judgment  for  compensation,  2777 
Right  to  reasonable  compensation,  2772 
Salary  or  lump  sum,  when  proper,  2779 
Services  not  contemplated  in  appointment,  2783,  2784 
Taxation  as  costs,  2773 
Time  for  final  allowances,  2782 
Concurrent  suits,  2537 
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RECEIVERS  —  continued 

Conditions  of  appointment,  2560,  2561 
Conflict  of  Jurisdiction : 

Concurrent  suits,  2537 

Exclusive  authority  of  tN)Urt  first  acquiring  jurisdiction  over  res,  2520^ 
2531 

General  principles,  2535 

Injunction  against  suit  in  state  court,  2538 

Invalid  receivership,  2536 

State  and  federal  coufti,  2682 

Time  when  exclusive  jurisdiction  attaches,  2533,  2534 

Vindication  of  state  court's  jurisdiction,  2538 
Consent  to  appointment,  2511 
Contempt  of  court: 

Committal  of  receiver  for  disobedience  to  order,  2735 

Interference  with  receivers  posstosion,  2507,  2508 

Suit  against  received  Without  lfeave>  2676 
Continuity  of  receiverships,  2584 

Contracts,  disposition  of,  see  infra.  Disposition  of  existing  contracts 
Control  of  court  over  receiver: 

Application  for  specific  directions,  2615 

Chambers  or  open  court,  2617 

Court  to  which  receiver  responsible,  2613 

Discretion  of  receiver,  2618 

Entry  of  order  controlling  receiver,  2615 

Ew  parte  application,  2617 

Informal  instructions*  8617 

Order  of  general  instructions,  2616 

Propriety  of  formal  motion,  2617 

Ratification  of  unauthorized  act)  2635 

Relations  between  receiver  and  employees,  2610,  2621 

Right  to  apply  for  instructions,  2615 

Supervisory  authority  of  court,  2614 
Control  over  defendant's  property: 

Nature  of  property  subject  to  receivership,  2565 

Property  outside  of  territorial  jurisdiction,  2625 

Title,  interest,  and  possession,  see  infra,  Titie,  interest,  and  possession  of 
receiver 
Corporations: 

Effect  of  receivership  on  corporate  existence  and  liability,  2567 

Effect  of  receivership  on  election  of  corporate  oflScers,  2568 
Costs: 

Preferential  claim,  2737 

Reimbursement,  2041 
Counsel,  employment  of,  see  infra,  Powers  of  receiver 
Counsel  fees: 

Allowance  of  proper  counsel  fees,  2726 

puties  devolving  on  receiver,  2727 
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RECEIVEItS  —  fHmtimued 
Cotmael  feet  —  continued 

Feee  of  intenrening  petitioner,  2728 
Preferential  claim,  2737 
Unneeeesary  employment  of  eouneel,  2727 
Counterclaim  against  intenrener,  2673 
Definition,  2606 
Ditehaige: 

Appeals,  2709,  2804 

Assumption  of  obligation  1^  sucoessor,  2803 

By  court  of  own  motion,  2704 

Discretion  of  court,  2790 

Duty  to  hasten  time  of  discharge,  2794 

Effect  of  discharge  of  ancillary  receivers,  2711 

Final  discharge: 

Effect  on  liability  of  receiver,  2801 

Reservation  of  subsequent  claims,  2802 
Interlocutory  discharge: 

Application,  2796 

Grounds  for  order,  2796 

Procedure  to  procure,  2796 

Restoration  of  property,  2797 

Terms  and  conditions,  2797 
Modes  of  discharge,  2796 
Pending  suit  against  receiver,  2800 
Restoration  after  discharge,  2798 
Temporary  character  of  receivership  proceedings,  2794 
Discretion  of  court: 

Adoption  of  existing  contract,  2641 
Appointment  of  receivers  generally,  2610 
Bond,  2660 

Compensation  of  receiver,  2778 
Consideration  of  inconvenience  to  parties,  2616 
Considerations  bearing  on  discretion,  2612 
Discharge  of  receiver,  2799 
Equity  of  plaintiff's  cause,  2617 
Grant  of  leave  to  sue  receiver,  2679 
Laches,  2618 

Necessity  of  appointment  controlling,  2612,  2613,  2614 
Removal  of  receiver,  2789 
Specific  performance  of  existing  contract,  2643 
Terms  and  conditions  of  appointment,  2660 
Discretion  of  receiver: 

Adoption  of  existing  contract,  2641 
Carrying  out  general  instructions  of  courts  2618 
Continuation  of  prior  regulations,  2623 
Review  of  discretion  as  to  wages,  2621 
Disposition  of  existing  contractfl: 

Adoption  of  contract  by  receiver,  2641 
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RECEIVERS  •—  omHnued 

Disposition  of  existing  contracts  —  oaniinued 

Claim  for  prior  tort  or  breach  of  contract,  2644 

Consequences  of  doctrine  that  receiver  not  bound,  2640 

Discretion  of  court  as  to  adoption  of  contract,  2641 

Petition  for  specific  performance,  2642,  2643 

Preference  of  cUims,  see  infra.  Preferential  claims 

Prior  judgment,  2644 

Receiver  not  bound  by  prior  executory  contract,  2639 
Disposition  of  existing  leases: 

Implied  adoption  of  lease  from  retention  of  premises,  2640 

Injunction  to  enforce  specific  performance  of  lease,  2651 

Liability  of  receiver  as  lessee,  2646,  2646 

Possession  of  premises  as  affecting  adoption  of  lease,  2650 

Right  to  take  possession  of  leasehold,  2647 

Time  for  adoption  or  rejection  of  leases,  2648 
Disposition  of  prior  liens,  see  infra,  Liens  on  i^BceiTership  property 
Dissolution  of  receivership,  see  9upra^  Discharge 
Effect  and  incidents  of  receivership: 

Abatement  of  pending  suit,  2570 

Conclusion  of  receiver  by  prior  steps  In  litigation,  2572 

Control  of  court  over  receiver,  see  «iipm.  Control  of  court  over  receiver 

Control  over  defendant's  property,  see  8upra,  Control  over  defendant's 
property 

Corporate  existence  and  liability,  2567 

Election  of  corporate  officers,  2568 

Making  receiver  party  to  pending  suit,  2571 

Pending  suits  generally,  2560 

Right  to  counterclaim  or  set-off,  2573 
Eligibility,  see  infra.  Qualifications  for  appointment 
Employment  of  counsel,  see  infra,  Powers  of  receiver 
Exclusive  jurisdiction,  see  aupra,  Conflict  of  jurisdiction 
Ea  parte  application,  2551 

Expenses  of  receivership,  see  aupra,  Compensation  and  expenses 
Foreclosure  proceedings: 

Scope  of  receivership,  2564,  2566 
Foreign,  capacity  to  sue,  452 
Forms  relating  to,  see  Fobms 
General  receivers,  2508 
Grounds  for  appointment: 

Apprehension  of  immediate  loss,  2612 

Dispute  as  to  title,  2514 

In8olven<7  of  defendant,  2515 

Right  to  independent  equitable  relief,  2624 

Subject  matter  of  perishable  nature,  2512 
Hearing  on  application: 

Defendant's  showing,  2555 

Interlocutory  character,  2553 

Plaintiff's  showing,  2554 

Subsequent  hearing  after  ew  parte  application,  2552 
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RECEIVERS  —  continued 

Incumbraiicefl  on  property,  aee  lii^rii»  liens  on  reoeiyersbip  property 
Injunction : 

Against  miit  in  State  conrt,  2638 

Compelling  performance  of  lease,  2661 

Interference  with  receiver's  poesessicm,  2609,  2600 

Right  of  state  tfoutt  to  enjoin  receiver  without  leave,  2689 
Insolvency  of  defendant,  2616 

Interest  as  affeetlllg  eligibility,  see  infra.  Qualifications  for  appointment 
Interest  of  receiver  after  appointment,  see  infrUf  Title,  interest,  and  pos- 

sessioif  of  receiver 
Interest  on  fUild  at  accounting,  2720 
Intervention  by  lienors,  2606 
Jurisdictidtl: 

Ancillary  proceedings,  1229,  1844,  2694 

Citizenship  as  affectihg  jurisdictioU,  2690,  2691 

Conflict,  see  eupra^  Conflict  of  jurisdiction 

Court  having  jurisdictidn  to  appoint,  2622 

District  in  which  receiver  may  be  appointed,  2626 

Domicil  of  corporation,  2627 

Effect  of  remedy  at  law)  2628 

Limit  of  jurisdiction  over  property,  2626 

Keeessity  of  showing  jurisdiction  on  bill,  2622 

Principal  and  ancillary  courts,  2704 

Removal  of  receiver,  2789 

Suits  by  or  against  receivers,  2690,  2691 

Waiver  of  right  to  b^  sU^  in  particular  district,  2626 
Jurisdiction  of  ancillary  receivership  proceedings,  1229,  1244,  2694 
Lease  of  property: 

Compensation  t6  lessee  for  lease,  2637 

Disposition  of  CKiftting  leases,  see  eupru,  Disposition  of  existing  leases 

Order  authorildllg  leas^,  2638 

Validity,  2637 
Leave  of  court: 

Enforcement  of  liens,  2608,  2600 

Interference  with  property  in  possession  of  receiver,  2602*2604 

Issuance  of  certificates,  2761 

Leave  to  appeal,  2806 

Leave  to  receiver  to  sue,  2668,  2669 

Suits  against  receiver,  see  infra.  Suits  against  receiver 
Liability: 

Assumption  of  personal  liability  by  receiver^  2676 

Contract  or  tort,  2683 

Effect  of  final  discharge,  2601 

Mismanagement  of  assets  and  funds^  2726 

Misrepresentation  in  certificates,  2766 

Payment  of  debts  after  wasting  funds,  2736 

Receiver's  liability  on  prior  lease,  2646,  2646 
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RECEIVBRS  —  amtinued 

Liens  on  receivership  property: 

Certificates,  2757 

Compliance  with  order  to  surrender,  2611 

Conduct  of  proceedings  with  reference  to  liens,  2605 

Control  of  court  oyer  lien  claims,  2606 

Estoppel  of  purchaser  to  question  lien,  2657 

Intervention  pro  interease  ttio,  2605 

Mechanics'  liens,  2609 

Notice  to  lienors,  2605 

Order  for  surrender  of  property  to  claimant,  2610,  2611 

Permission  to  enforce  lien  directly,  2608,  2609 

Practice  as  to  satisfaction  of  prior  liens,  2607 

Reimbursement  for  property  wrongfully  appropriated  by  recttrer,  2612 

Reservation  on  sale  of  property,  2656 
Managing  receivers: 

Private  business,  2521 

Public  corporations,  2520 

Qualifications,  2578 

Reluctance  of  courts  to  appoint,  2519 
Master  and  servant,  see  infra,  Relations  between  receiver  and  employees 
Motion  or  petition: 

Discharge  of  receiver,  2796 

Issuance  of  certificates,  2761 

Propriety  and  form  in  genera],  254^ 

Summary  petition  to  enforce  delivery  of  property,  2592 
Multifariousness  in  suits  by,  431 
Nature  and  object  of  proceedings,  2794 
Notice  of  application: 

Discharge  of  receiver,  2796 

Bm  parte  application,  2551 

Leave  to  issue  certificates,  2762 

Lienors,  2605 

Necessity  in  general,  2549 

Persons  not  parties  to  suit,  2560 
Objection  to  appointment  for  remedy  at  laW,  2523 
Operating  receivers,  qualifications  of,  2578 
Order  appointing  receiver: 

Appeal  from  order,  1938,  1^563 

Collateral  atUck,  2524,  2559 

Condition  for  diligence  in  prosecution,  2794 

Defining  extent  of  receiver's  powers.  2627 

Defining  scope  of  receivership,  2564 

Description  of  property,  2564 

Effect  of  irregularities  in  proceedings,  2558 

Extraterritorial  operation,  2525 

Form  of  order,  see  Forms 

Interlocutory  character,  2562 
Eq.  Prac.  Vol.  111.-130, 
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RECEIVERS  —  continued 

Order  appointing  reoeWer  —  continued 

Provisionftl  order  before  bill  filed,  2543 

StatuB  of  property  fixed  by,  2586 
Parties: 

Bringing  in  stranger  to  obtain  possession,  2594 

Insolvent  company,  2546 

Owner  or  possessor  of  property,  2545 

Pending  suits,  2671 

Suits  by  receivers  generally,  2665 

Who  may  apply  for  appointment  generally,  2544 
Pending  suits: 

Abatement,  2569,  2670 

Discharge  pending  suit,  2800 

Effect  of  receivership  generally,  2569 

Joiiider  of  receiver  as  party,  2571 
Permanent  receivers,  2509 
Petition,  see  Mttpro,  Motion  or  petition 
Petition  pro  intereue  swo,  1367,  2605 
Possession,  see  infra.  Proceedings  to  obtain  and  protect  possetaion;  Title, 

interest,  and  possession  of  receiver 
Powers  of  receiver: 

Ancillaiy  receivers,  2699 

Appointment  of  agents,  2630 

Assumption  of  personal  liability,  2626 

Court  as  source  of  receiver's  authority,  2625 

Disposition  of  existing  contracts,    see   aupra.    Disposition    of   existing 
contracts 

Disposition  of  existing  leases,  see  supra,  Disposition  of  existing  h 

Division  of  authority  by  co-receivers,  2628 

Employment  of  counsel: 

Discharge  and  substitution  of  counsel,  2638 
Implied  authority,  2631 
Receiver  himself  a  lawyer,  2632 
Who  may  be  employed,  2632 

Employment  of  help,  2630 

Incidental  and  implied  powers  generally,  2629 

Leases  prior  to  receivership,  see  aupra,  Disposition  of  existing  1< 

Leasee,  power  to  make,  2637,  2638 

Making  new  executory  contract,  2634 

Objection  by  party  to  transaction,  2636 

Order  defining  extent  of  powers,  2627 

Ratification  by  court  of  unauthorlied  met,  8685 

Right  to  sue  in  general,  2659 
Prayer,  necessity  of  special,  2547 
Preferential  claims: 

Advancements  by  parties,  2746 

Advertising  bills,  2741 

Betterments,  2744,  2745 
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RECEIVERS  —  continued 

Preferential  claims  —  oantiniied 

Certificates  of  different  series,  2767 
Charges  arising  prior  to  reoeiyership: 

Basis  of  court's  power,  2748 

Construction  expenses,  2751 

Debts  chargeable  against  current  account.  2761,  2762 

Determination  of  question  of  priority.  2766 

Diversion  of  income  as  affecting  right,  2763 

Equipment,  2761 

Failure  to  foreclose  as  affecting  right,  2764 

Ground  for  preference,  2762 

Improvements,  2761 

Interlocutory  and  final  orders,  2766 

Limitation  of  court's  power,  2747,  2760 

Origin  and  development  of  doctrine,  2740,  2760 

Period  for  which  preference  may  be  given,  2766 

Power  of  court,  2747,  2748 

Rental  or  terminal  facilities,  2761 
Consent  to  creation  of  preference,  2746,  2746 
Costs,  2737 
Counsel  fees,  2737 

Damages  for  injury  to  person  or  property,  2742 
Debts  for  supplies,  2741 
Expenses  of  receivership,  2737,  2740,  2741 
Final  distribution  of  receivership  funds,  2786 
Improvements,  2744,  2745 
Operating  expenses,  2740,  2741 
Public  and  private  corporations,  2746,  2746 
Ratification  of  payment  by  receiver,  2743 
Taxes,  2738 
Time  of  payment,  2743 
Wages  of  laborers,  2741 
Priorities  between  claims,  see  «iipra,  Preferential  claims 
Proceedings  to  obtain  and  protect  possession: 

Bringing  in  stranger  as  defendant  in  main  suit,  2604 
Contempt  proceedings,  2507,  2608 
Control  of  court  over  receiver's  suit,  2606 
Duty  to  surrender  possession,  2601 
Independent  suit,  2603 
Injunction,  2600,  2600 
Order  for  possession,  2600 
Petition  in  case  of  conflicting  receiverships,  2601 
Seizure  by  receiver,  2680 
Summary  petition  to  enforce  delivery,  2602 
Waiver  of  informality,  2606 
Proving  claims  before  master  in  receivership  prooeedingt,  1886 
Purpose  of  receivership,  2505 
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RECEIVERS  — 

Qualificatioiu  for  appointment: 

Appointment  of  same  penon  in  federal  and  state  courtfl,  ^511 

Disinterestedness,  2674 

Eligibility  of  corporate  officer  or  stoclcholder,  2576 

Interest  in  reotganixation  scheme,  2580 

Interest  not  disqualifying,  2577 

Managing  receivers,  2578 

Operating  receiver,  257d 

Persons  ineligible  because  of  interest,  2575 

Residence  as  affecting  eligibility,  2570 
Ratification  of  unauthorized  act  by  court,  26^5 
Reappointment  after  discharge,  2798 
Receivership  and  injunction  contrasted,  2505 
Reference: 

Accounts  of  receiver,  2717 

Application  for  removal  of  reoeiver,  2702 
Reimbursement  for  costs,  2d41 
Reimbursement  for  property  wrongfully  taken,  2012 
Relations  between  receiver  and  employees: 

Continuation  of  prior  regulations,  2623 

Gratuitous  assistance  of  employee,  2624 

In  general,  2624 

Necessity  of  formal  pleadings,  2620 

Notice  of  cutting  wages,  2622 

Petition  of  employees  to  oourt,  2d  19 

Review  of  receiver's  discretion  as  to  wages,  2621 
Remedy  at  law,  effect  on  validity  of  order  appointing  receiver,  2623 
Removal: 

Appeal  by  receiver,  2793|  2804 

Application  for  removal,  2789,  2790 

Burden  of  proof,  2791 

Discretion  of  court,  2789 

Grounds  for  removal  in  general,  2788 

Jurisdiction  to  remove,  2780 

Reference  to  ascertain  truth  of  charges,  2792 

SufRciency  of  charges,  2790 
Replication,  effect  of  failure  to  file,  255 
Residence  as  affecting  eligibility,  2579 
Restoration  of  receivership  after  discharge,  279^ 
Right  to  be  heard  on  motion,  1277 
Sales  of  receivership  property: 

Charging  property  in  hands  of  purchaser,  2656 

Completion  of  sale,  2652 

Conduct  of  sale,  2652. 

Deed  to  purchaser,  2655 

Effect  of  irregularities  on  title  of  purchaser,  2654 

Estoppel  of  purchaser  to  question  lien,  2657 
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RECEIVERS  —  continued 

Sales  of  receivership  property  —  continued 
Opening  for  bidders,  2652 
Receiver  holding  as  agent  for  purchaser,  2663 
Reservation  of  prior  Jiens  on  claim  4,  2656 
Time  when  bidder  beoomes  purchaser,  2652 
Scope  of  receivership: 

Extension  to  property  and  possession  of  stranger,  2594 
Foreclosure  suits,  2564,  2566 
Nature  of  property  subject  to  receivership,  2565 
Order  extending  scope^  2566 
Property  included  in  receivership,  2(M 
Set-off  against  interveneT,  2573 
Special  receivers,  2508 
State  laws: 

Amenability  of  receiver  to  state  laws,  253^ 
Conformity  with  state  statutes,  2540 
Effect  on  appointment,  2528 
Receivers'  certificates,  2760 
Suits  against  receiver: 

Acts  done  in  private  capacity,  2678 

Basis  of  immunity  from  suit  without  leave,  2677 

Citizenship  of  receiver  as  affecting  jurisdiction,' MM 

Conformity  to  ordfnarjr  procedure,  2663 

Foreign  court,  2680   '      '       /   . 

Form  of  process,  2684 

Jurisdiction,  2690,  2691 

Leave  of  eourt: 

Basis  of  requirement,  2677 

Conditions  of  granting  leave,  2682 

Contempt  in  suing  without  leave,  2676 

Discretion  of  court,  2679 

Foreign  eourt,  2686 

Necessity  of  leave,  2676 

Order  granting  general  leave,  2681 

Private  acts  and  requirements,  2678 

Waiver  of  objection,  2676 
Manner  of  defending,  2683 

Necessity  of  showing  acts  of  equitable  cognizance,  2683 
Statutory  right  to  sue  without  leave: 

Act  of  Aug.  13,  1888,  2686 

Causes  of  action  arising  before  receivership,  2686 

Counterclaim,  2686 

Court  in  which  suit  may  be  brought,  2687 

Qandshment  proceeding,  2686 

Injunction  by  state  eourt  against  receiver,  2680 

Limitation  of  right,  2688 

Nature  of  acts  on  which  receiver  suable,  2686 

Seiroff,  2686 


2070  INDEX. 

(BelerencM  an  to  Mctions.    Tot.  I«  ||  1-1014;  II.  ii  1015-2234;  III,  ||  228»-M»7.] 

RECEIVERS  —  eaniinned 
8uit«  by  receiver: 

Allegations  of  repreaentative  capacity,  2607 

Citiienship  of  receiver  aa  affecting  jurisdiction,  2001 

Comity,  2071 

Creditors  of  corporation  under  receivership,  2065 

Defenses  available,  2008 

Disability  of  appointing  court  to  autboriie  foreign  suit,  2070 

Doctrine  of  federal  courts  generally,  2070 

Doctrine  of  state  court,  2071 

Effect  of  assignment  to  receiver,  2075 

Exceptions  to  general  rule,  2074 

Foreign  courts : 

Ancillary  receivers,  2002 
General  authority  to  sue,  2059 
Jurisdiction,  2090,  2091 
Leave  of  court,  2058,  2059 
Name  in  which  suit  brought: 

Action  in  right  of  receiver,  2001 

Action  in  right  of  trust  estate,  2002 

Conflict  of  decisions,  2000 

In  general,  2000 

Law  and  equity,  2003 

Nature  of  receivership  as  affecting  question,  2004 
Necessity  for  express  authority  to  sue,  2058 
Orders  incident  to  allowing  suit,  2000 
Parties  to  suit,  2005 
Proceedings  to  obtain  and  protect  possession,  see  $upra,  Prooeedlogi  to 

obtain  and  protect  possession 
Refusal  of  receiver  to  sue,  2009 
Right  to  sue  in  general,  2059 
Special  authority  to  sue,  2059 
Validity  of  decree  rendered  without  objecticm,  2072 
What  courts  considered  foreign,  2073 
Taxes: 

Petition  for  relief  against  taxes,  2789 
Preferential  claim,  2738 
Temporary  receivers,  2509 
Terms  and  conditions  of  appointment: 
Discretion  of  court,  2500 
Stipulation  assuming  condition,  2501 
Title,  interest,  and  possession  of  receiver: 
Conflicting  receiverships,  2001 
Duty  to  surrender  possession  to  receiver,  2591 
Exemption  of  property  from  judicial  process,  2002,  2008 
Fiduciary  nature  of  receiver's  interest,  2582 
Leasehold  property,  2047 
Nature  of  receiver's  possession,  2597 
Necessity  of  giving  bond,  2587,  2588 
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bECEIVERS  —  eantinued 

Title,  interest  and  posaession  of  receiver  —  continued 

Order  to  take  poaaeaaion,  2590 

Posaeaaion  of  receiver  is  possession  of  court,  2585 

Power  of  trustee  to  deal  with  receivership  property,  2604 

Proceedings  in  relation  to  poaaeaaion,  aee  supra,  Proceedings  to  obtain 
and  protect  possession 

Property  beyond  jurisdiction  of  court,  2588 

Protection  of  receiver  by  court,  2598 

Relation  of  title  to  order  of  appointment,  2586 

Repreaentative  capacity  of  receiver,  2583 

Seiaure  of  receiver,  2589 

Suceeaaive  receiverahip,  2584 

Summary  petition  to  enforce  delivery  of  property,  2502 
Union  of  oiBcea  of  maater  and  receiver^  1395 
Wagea: 

Cutting  wages,  2622 

Preferential  claims,  2741 

RECITALS: 

Decree,  recitals  of,  1969 

Documenta,  279 

Order  of  reference,  recitala  aa  to  evidence,  1434 

RECORD: 

Evidence  excluded  at  hearing,  1921 
Proof  aa  exhibita,  1621 
Subatitution  of  record,  1915 
Taking  from  clerk's  office  285 

REDEMPTION: 

Bill  to  redeem,  ooets  on,  2003 
Foreclosure  proceedings: 

After  sale  complete,  2873 
Before  sale,  2857 

REDESDALE,  LORD: 

Authority  of  treatiae  on  equity  pleading,  121 

REDUNDANCY: 

Distinguished  from  impertinence,  292 

REFEREE  IN  BANKRLTTCY: 

Power  to  pass  on  competency  and  propriety  of  teatlmony,  1679 

REFERENCE  (see  also  Master  in  Chancebt)  : 
Accounts  and  accounting: 

Bringing  in  accounts  before  master,  nee  infra,  Pleadings  before  master 
Computation  of  interest,  1433 
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REFERENCE  —  oofUtfNietf 

Accounts  and  aooountlng — conHnmed 

Discretion  of  court,  1405 

Duty  to  refer,  1400 

Partial  payments,  1433 

Receivers'  accounts,  2717 

Referability,  1309 

Requisites  of  report,  1454 

Scope  of  reference,  1424 

Time  of  ordering  referenoe,  1411 
Adjournment,  1420 
Annuities,  ascertaining  value  of,  1399 
Appeal  from  order  of  reference,  1413,  1414,  1938 
Application  for  removal  of  receiver,  2792 
Bringing  reference  before  master,  1418 
Compensation  of  master,  see  Mabtbb  in  Chanceit 
Conduct  of  reference : 

Adjournment  of  hearing,  1420 

Control  of  court  over  proceedings,  1425,  1503 

Discretion  of  master,  1419,  1420 

Equity  rules,  1419 

Evidence,  see  infra,  Evidence  before  master 

Impartiality  required  of  master,  1421 

Judicial  principles,  1420 

Master  concluded  by  decree  of  reference,  1423 

Persons  entitled  to  attend,  1426-1428 

Pleadings  before  master,  see  infra,  Pleadings  before  master 
Confirmation  of  report: 

Certificates  of  performance  of  interlocutory  acts,  1600 

Effect  on  weight  of  findings,  1614 

Equity  rule,  1501 

Hearing  on  further  directions,  1504,  1606 

Mode  of  confirmation,  1601 

Motion  to  confirm,  1501,  1502 

Necessity,  1500 

Petition  to  confirm,  1502 

Reservation  of  further  directions,  1603 

Time  of  confirmation,  1601 
Consent: 

Reference  of  whole  cause,  1400,  1516 

Scope  not  enlarged  by  consent,  1422 
Contempt  proceedings: 

Refusal  to  answer  before  examiner,  1677,  1686 

Right  to  order  reference  to  master,  2477 
Costs: 

Reference  ordered  by  both  parties,  2023 

Stenographers'  fees,  1087 
Damages,  reference  to  ascertain,  1899 
Determination  of  plea  of  another  suit  pending  or  re^  judioaia,  915,  916 
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REFERENCE  —  continued 

DisooTeiy  o^  documents  for  use  as  evidence,  1444,  1445 
lyiscretion  of  court  in  ordering  reference^  1405 
Evidence  before  master: 

Admissibility,  1446-1448 

Affidayits.  1442 

Certainty,  1440 

Compelling  witn^^es  to  appear,'  1436 

Discovery  of  documents,  1444,  1445 

Discretion  as  to  mode  of  talcing  proof,  1440 

Discretion  as  to  time  of  taking  proof,  1430 

Documentary  evidence,  1443 

Equity  rules,  1434,  1436 

Evidence  taken  in  main  cause,  1434,  1435 

Examination  of  witness  who  has  previously  {^iven  deposition,  1437 

Exceptions  to  admissibility,  1446 

Interrogatories,  1441 

Master's  ruling  on  admissibility,  1448 

Opinion  evidence,  weight  of,  1450 

Order  of  proof,  1440 

Payment  of  expenses,  1460 

Place  of  taking  testimony,  1438 

Powers  of  master  in  general,  1436 

Production  of  documents,  1444,  1445,  1806 

Recommittal,  evidence  on,  1400 

Reopening  reference  for  reargrunent  on  new  evidence,  1461 

Sufficiency,  1440 

Time  for  putting  in  proof,  1430 
Evidence,  propriety  of  reference  to  take  and  report,  1300,  1401 
Exceptions  for  insufficiency  of  discovery  by  answer,  770,.  780 
Exceptions  to  report: 

Amendment  of  exceptions,  1480 

Conclusiveness  of  report  in  absence  of  objection,  1471 

Deflniteness  and  certainty,  1485,  1487 

Disposition  of  exceptions,  1401 

Errors  constituting  grounds  of  exception  in  general,  1477 

Errors  not  affecting  result  reached,  1477,  1406 

Evidence  considered  on  hearing,  1400 

Extension  of  time  for  taking,  1480 

Failure  to  find  material  facts,  1477 

Failure  to  report  evidence,  1460 

General  exceptions,  1486 

Hearing  on  exceptions  generally,  1400-1492 

Nature  and  office,  1475 

Necessity  for  taking,  1476 

Objections : 

Diversity  of  practice  in  circuit  courts,  1484 

Effect  of  equity  rule,  1483 

Necessity  as  foundation  for  exceptions,  1482 
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REFERENCE  —  oontinued 

ExoeptioDA  to  report  —  continued 

Petition  to  recommit  distinguished  from  exceptions,  1473 

Purpose,  147fi 

Reconsideration  of  order  of  reference,  1492 

Reference  to  record,  1488 

Scope,  147fi,  1478 

Special  exceptions,  1486 

Specifying  particular  portions  of  evidence,  1488 

Sufficiency  in  general,  1485-1489 

Time  for  taking,  1479,  1480 

Waiver,  1481 

Want  of  oath,  1396 

Withdrawal,  1481 
Interest,  computation  of,  1399,  1438 
Interrogatories,  1403,  1441 
Liens,  reference  to  ascertain,  1399 
Matters  referable  to  master: 

Accounts  and  accounting,   1399,  1400 

Amounts  due  to  creditors,  1404 

Application  of  proceeds  of  foreclosure  sale,  2883 

Ascertaining  of  liens,  1399 

Ascertaining  value  of  annuities,  1399 

Clerical  act,  1402 

Computation  of  damage,  1399 

Computation  of  interest,  1399 

Incumbrances  on  land,  1404 

Inquiries  as  to  persons  entitled  to  fund  in  court,  1404 

Interrogatories,  1403 

Investment  of  money,  1404 

Names,  priorities,  and  equities  of  creditors,  1404 

Periection  of  pleadings,  1403 

Questions  in  regard  to  assets,  1404 

Taking  and  reporting  testimony,  1399,  1401 

Taking  bill  pro  oonfemo,  1569,  1670 
Motion: 

Recommittal  to  master,  1473 

Who  may  make,  1408 
Notice: 

Bringing  in  accounts,  1432 

Equity  rule,  1426 

Persons  entitled  to  notice  of  hearing,  1426,  1428 

Reference  on  decree  pro  ooM/eMO,  1428 
Order: 

Appeal  from  order,  1418,  1414 

Conlomity  of  issues  in  suit,  1415 

Defining  scope  of  reference,  1409,  1415 

Direetions  to  master,  1415 
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REFERENCE  —  continued 
Order  —  eontinued 

Exclusion  of  particular  matters,  1416 

Interlocutory  or  final,  1413,  1414 

Modification  on  motion,  1417 

Recital  as  to  evidence  in  main  cause,  1434 

Reconsideration  of  order  on  exceptions  to  report,  1402 

Requirement  as  to  reporting  testimony,  1416 

Settling  interrogatories,  1441 

Time  of  making,  see  tttfra,  Time  of  ordering 

Who  may  move  for  order,  1408 
Fttrties: 

Discretion  of  master,  1427 

Necessary  parties  generally,  1426 

Persons  entitled  to  attend  generally,  1426-1428 

Reference  on  decree  pro  eonfeato,  1428 
Perfecting  in  general,  1418 
Perfection  of  pleadings,  1403 
Performance  of  clerical  act,  1402 
Petition,  1209 

Petition  of  intervention  pro  intere$9e  suo,  see  IiVTEBVBimoN 
Pleadings  before  master: 

Bringing  in  accounts: 

Charge  and  discharge,   1432 

Computation  of  interest,  1433 

Equity  rule,  1430 

Itemization,  1431 

Notice  to  opposite  party,  1432 

Partial  payments  on  account,  1433 

Schedule,  1481 

SUte  of  hieto,  1420 
Plea  of  another  suit  pending,  reference  to  ascertain  truth,  916,  916 
Presentation  to  master,  1418 
Proceedings  before  master: 

Conduct  of  reference  generally,  see  supra,  Conduct  of  reference 

Evidence,  see  supra,  Evidence  before  master 

Exceptions  to  interrogatories,  1441 

Order  settling  interrogatories,  1441 

Pleadings,  see  supra,  Pleadings  before  master 

Record  of  proceedings,  1472 

Revision  of  master's  acts  during  progress  of  reference,  1426 
Prodnetioii  of  documents  before  master    (see  also  Pboduction  or  Doou- 

XENTB)  : 

English  practice,  1446,  1806 

Federal  praeiice  under  equify  rule,  1444,  1890 
Purpooe,   1486 
Receivers: 

Acoounts  of  receiver,  2717 

Application  for  removal  of  receiver,  2792 
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REFERENCE  ~  continued 
Reoommittal  of  report: 

Allowance  of  order,  1404 
Appointment  of  new  master,  1498 
Court's  own  motion,  1497 
Discretion  of  court,  1494 
Errors  not  causing  prejudice,  1496 
Evidence  on  rectnnmittal,  1499 
Grounds  generally,   1494 
Matter  waived  or  omitted  by  negli|;ence,  1495 
Motion  to  reoooDunit,  1403 
Reopening*  1461 
Report: 

Accompanying  report  hj  erid^fjof^  t0f 

Adyisory  character,  IflW 

Amendment  after  filing,  1404,  1466 

Amendment  by  master,  1461 

Clearness,  certainty,  and  directness,  1461 

Confirmation,  see  supm.  Confirmation  of  report 

Correction  of  errors  on  face  of  report,  1474 

Damages  permissible  on  recommittal,  1466 

Definiteness  and  certainty,  1461,  1464 

Duty  to  report  conclusions  of  fact,  1452 

Effect  of  use  by  master  of  documents  not  admissible  fp  evideiice,  1447 

Equity  rule  as  to  recitals,  1458 

Evidence  in  main  cause  as  basis  for  report,  1434 

Exceptions  to  report,  see  «i«pfti,  Exceptions  to  report 

Filing,  1462,  1463 

Form  in  general,  1457 

Fullness,  1454 

Inferences  of  fact  and  law,  1453 

Leave  of  court  to  withdraw,  1465 

Limitation  to  issues  of  suit,  1456 

Limitation  to  matters  referred,  1455 

Motion  to  recommit,  1493 

Motion  to  set  aside,  1493 

Motion  to  vary,  1493 

Oath,  1396 

Objections : 

Diversity  of  practice  in  circuit  courts,  1484 

Equity  rule,  1483 

Errors  not  causing  prejudice,  1496 

Exceptions,  see  supra,  Exceptions  to  report 

Necessity  as  foundation  of  exceptions,  1482 

Want  of  oath,  1396 
Paging,  1457 
Paragraphing,  1457 
Partial  reports,  1459 
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REFERENCE—  continued 
Report  —  cantinMed 

Petition  for  review,  1493 

Precision,  1454 

Preparation  in  general,  1451 

Property  right  in,  1463 

Recital  of  contents  of  order  of  reference,  1458 

Recommittal,  see  au^^ra,  Recommittal  of  report 

Reconsideration,  1465 

Reference  of  whole  cause,  1407,  1516-1519 

References  to  depositions,  1457 

References  to  record,  1457,  1472 

Requirement  of  order  as  to  report,  1416 

Responsiveness  to  order  of  reference,  1457 

Review  for  error  not  apparent  on  face,  1493-1499 

Scandal  and  impertinence  in,  1455 

Separate  reports  from  time  to  time,  1459 

Submission  of  draft,  1462 

Surplusage,  1455 

Weight  of  findings,  see  infra.  Weight  of  master's  findings 

Withdrawal  from  flies,  1465 
Scope: 

Accounts  and  accounting,  1424 

Determination  by  pleadings  and  order,  1420,  1422,  1423 

Exceptions  to  report,  1475,  1478 

Propriety  of  reference  to  determine  whole  cause,  1406 

Reference  of  whole  cause,  1407,  1516-1519 
State  of  facts,  429 
Stenographer's  fees  as  costs,  1987 
Taking  and  perfecting  in  general,  1408-1418 
Taking  bill  pro  confewo,  see  Taking  Bill  Pro  Confesso 
Time  of  ordering: 

Accounts  and  accounting,  1411 

After  preliminary  decree  settling  rights,  1410 

Equity  rule,  1409 

Generally,  1409 

Objection  for  prematurity,  1412 
Weight  of  master's  findings: 

Advisory  character  of  report,  1509 

Attitude  of  courts,  1506 

Comparison  with  verdict  of  jury,  1510,  15l3 

Conclusiveness  in  supreme  court,  1514 

Concurrence  of  master  and  court  below,  1515 

Considerations  bearing  on  weight  generally,  1506,  1512 

Dependence  on  circumstances  of  particular  case,  1506 

Impossibility  of  formulating  universal  rule,  1506 

Nature  of  confirmation  of  report,  1514 

Presumption  in  favor  of  findings,  1507,  1508 
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BSFERENCE—  omHmied 

We%ht  of  iDMtor's  findiagi  —  eomHmmdd 
QuMtions  of  fact,  1510-1512 
Qaeations  of  Uw,  1515 
Referaiee  of  wliola  ewcm,  1407,  151&.I510 

REFORMATION: 

Allegations  of  biUa       lefonn  ■ailed  iaatnuimit,  194 
AncilUry  proceeding  to  refonn  deed,  1236 
RemoTal  of  cause,  refonnatton  of  bill,  1005 


Appealable  and  nonappealable  decrees,  2069,  2090 
Appeals: 

Rebearing  in  appellate  coart^  2114 

Rule  of  court,  2116 

Supreme  court,  2115 
BiU  of  reiriew,  bar  by,  2130 
Determination  of  appealability  of  decree,  2000 
Discretion  of  court,  2093 
Equity  rule,  2088 
Errors  apparent  on  record,  2094 
Final  decrees: 

Determination  of  finality,  2090,  2091 

Effect  of  ri|^t  to  appeal,  2088 
Orounds  for  rehearing  generally,  2094 
Interlocutory  decrees,  2092 
Motion,  2105 
New  or  newly  discovered  eridenoe: 

Admissions,  2101 

Bill  of  review,  see  Bm*  op  Revikw 

Conditions  justifying  allowance  of  petition,  2099 

Conditions  justifying  denial  of  petition,  2100 

Confessions,  2101 

Cumulative  evidence,  2101 

Diligence  required,  2102,  2103 

Discretion  of  court,  2098 

Effect  of  agreed  statement  of  facte,  2108 

Failure  to  introduce  available  evidence,  2103 

Laches  of  applicant,  2103 

Scope  of  rehearing,  2107 

Supplemental  bill,  2109 
Notice,  2104 

Number  of  rehearings,  2118 
Order: 

For  supplemental  bill,  2109 

Incidental  orders  on  granting  of  petition,  2106 

To  show  cause,  2104 
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REHE  ARINO  —  ooniiwued 
Petition: 

Demurrer  to  petition,  2106 

DiBmiBsal  without  prejudice,  2107 

Equity  rule,  2088 

Frame  of  petition,  2105 

Interlocutory  decree,  2002 

Leave  to  reargue  cause,  2006 

Necessity  for,  2105 

Oath  or  affidavit,  2105 

Petition  to  rehear  treated  as  informal  bill  of  reriew,  2174 

Prayer,  2100 

Taking  advantage  of  defects,  2106 
Reargument,  see  Reaboxtiisnt 
Scope,  2107 
Second  rehearing,  2113 
Subordinate  issue,  2005 
Supplemental  bill,  2100 
Suspension  of  decree  pending  rehearing^  2110 
Time: 

After  appeal  perfected,  2112 

Carrying  petition  over  to  n«zt  term,  2111 

English  chancery  practice,  2080 

Equity  rule,  2088,  2080 

Federal  practice,  2080 

REIMBURSEMENT: 
Costs,  see  Costs 
Property  wrongfully  taken  in  receivership  ease,  2612 

REJOINDER: 

Special  rejoinder  to  special  replication,  703 

RELEASE: 

Accounts  and  accounting,  882 
Amendment  to  avoid,  1003 
Plea  in  bar,  832 
Plea  to  avoid  release,  848 

RELIEF: 
Bill: 

Classification  of  bills  not  prating  relief,  165 

Original  bill,  157 

Simple  bill,  154 
Conformity  to  pleadings  generally,  1030 
Conformity  to  prayor,  247,  248,  1041 
Dependent  upon  scope  of  allegationa,  178 
Prayer  for,  see  Pbateb  fob  RxuKr 
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REMAINDERMAN: 

Supplemental  bill  to  bring  in  remainderman,  1180 

REMEDIES: 

Created  by  state  laws,  see  State  Laws 


REMEDY  AT  LAW  (see  also  Defensc  at  Law)  : 
Adequacy,  effect  of  doubt  as  to,  41,  42 
Adequacy  of  remedy  at  law  in  general,  40 
Assignee  of  interest  in  pending  suit,  1175 
Costs  on  dismissal  of  bill,  2018 
Creation  of  new  remedy,  effect  of,  45 
Demurrer,  85,  941 

Denial  of  injunction  where  legal  remedy  exists,  2340 
Demurrer  or  plea,  85 
Discovery,  1870 

Dismissal  by  law  court,  effect  of,  91 
Dismissal  on  court's  own  motion,  88 

Dismissal  without  prejudice  where  remedy  at  law  exists,  1347 
Effect  on  bill  taken  pro  confesso,  1572 
Effect  on  cross  bill,  1040 
Effect  o&  right  to  discovery y  1870 
Equity  jurisdiction,  exclusion  of,  38 
Estoppel  of  plaintiff,  92 
Injunction  cases,  2340 

Jurisdiction  where  legal  remedy  would  not  afford  complete  relief,  20 
Legal  remedy  in  state  court,  46,  47,  48 
Loss  of,  49 

Misjoinder  of  legal  and  equitable  causes,  89 
Objection  first  made  at  hearing,  86 
Objection  on  appeal,  87 
Plea  or  demurrer,  85 
Prayer  for  equitable  relief,  effect  of,  44 
Raising  question : 

Demurrer,  85,  941 
Receiver,  effect  on  order  appointing,  2523 
Replevin  of  property  improperly  taken  in  execution,  78 
Setting  aside  pro  confesso  because  of  legal  remedy,  1572 
Statutory  recognition  of  principle,  30 
Time  of  determining  jurisdiction,  43 
Transfer  of  cause  from  law  to  equity,  00 

REMOVAL  OF  CAUSES: 

Alignment  of  parties  in  removal  cases,  559 

Amendment  of  bill  to  conform  to  federal  pleading,  1095 

Attorney's  or  solicitor's  lien,  2062 

Circuit  court,  jurisdiction  of,  where  federal 'question  involved,  321 

Consolidation  of  removed  causes,  13 U 
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REMOVAL  OF  CAUSES  —  continued 

Control  of  federal  court  orer  injunotiye  prooeaa,  2891 
Coats: 

Power  of  federal  court,  1992 

Power  of  state  court,  1902 

Remand  of  cause  to  state  court,  2021 
Federal  question,  how  pleaded,  322,  328 
Petition  for  removal  not  general  appearance,  649 
Reformation  of  bill  to  conform  to  federal  pleadings  1016 

REPLEADER: 

Multifariousness  requiring,  445 

REPLEVIN: 

Ab  remedy  at  law  ousting  equity  Juriidietion,  78 

REPLICATION: 

Admission  of  averments  of  answer  by  failure  to  traverse,  796,  797 
Admission  of  sufficiency  of  plea,  894 
Defects  wajved  by,  795 
Dismissal  for  failure  to  reply: 

Failure  to  file  replication,  1844 

Generally,  802,  803 

Vacation  of  order  of  dinnissal,  805 
Effect  of  failure  to  file  in  receivership  proceeding,  2557 
Effect  of  state  statute  abolishing  replieationB,  788 
Election  to  reply  when  plea  sustained,  838 
Filing  nunc  pro  tunc,  804,  806,  1924 
Form  of,  796;  and  see  Foimb 
Function: 

Cause  submitted  on  pleadings,  8tt 

General  replication,  789 
General  replication: 

Function  of,  789 

Issue  made  by,  791 

Purpose  of,  794 
Hearing,  see  Hbabihg  on  Bill,  Airswn,  and  Rspuoation 
Insufficiency  of  answer,  772 
Nature  and  object,  891 
Necessity  of,  788 

On  overruling  exceptions  to  answer  for  insufficient  discovery,  781 
Order  dismissing  bill  for  want  of  lepUeation,  808 
Origin,  891 

Pleading  subsequent  to  replieation,  793 
Receivership  proceedings,  2557 
Separate  replications  to  separats  answersi  801 
Signature,  799 
Source  of  practice,  789 

Eq.  Prac.  Vol.  HI.— 181. 
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IBPLICATION  —  cfmikmed 
Special  replication: 

Abolition  of,  790,  892 

Amended  bill  in  lien  of,  790,  791 

Amendment  instead  of  special  replication,  1093 

Amendment  of  bill  to  include  special  replication,  898 

Functions  of,  789 

Pleading  in  biU,  898 

Strikii^  out,  892 

Supplemental  bill  in  lieu  of,  792 
Supplemental  bill,  replication  to  answer  to,  1199 
Surplusage  in,  798 
Time  to  file,  800,  891 
Title,  799 

Traverse  of  aTerments  of  answer,  neoessitj  for,  796,  797 
Trial  on  plea  and  replication,  see  Tual 
Waiyer  by  hearing  on  merits,  806 
Waiver  of  filing  out  of  time,  802 
When  cause  heard  on  bill  and  answer,  820 
Withdrawal  by  consent,  808 
Withdrawal  1^  leave  of  court,  807 

REPORT: 

On  reference  to  master,  see  RDnsKCK 

RESIDENCE: 

Allegation  of  residence  instead  of  citisenship,  3S0 
Demurrer  for  failure  to  allege  residence,  982 

RES  JUDICATA: 

Amendment  to  avoid,  1093 

Anomalous  plea  negativing  defense,  843 

Argument  of  sufficiency  of  plea,  914 

Decree  after  enrollment,  1971 

Decree  sustaining  plea  on  argument,  884 

Duplicity  in  plea,  853 

Failure  to  amend,  1085 

General  decree  of  dismissal,  1344 

Plea  in  bar,  833 

Reference  to  ascertain  truth  of  plea,  916 

Verdict  on  issues  submitted  out  of  chancery,  1542 

RESTRAINING  ORDERSi 
See  In JuirenoNS 

RETURN: 

Depositions,  see  DEPOSinoirs 

Writ  of  subpoena,  see  Subpoena,  Wbit  or 
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REVIEW,  BILL  OF: 
See  Bill  or  Rbview 

REVIVOB: 

AdmiBsibility  of  eridenoe  in  original  suit  after  r«?lYor»  1228 

Answer  in  reviyor  suit,  1819,  1220 

Bill  of  » see  Bill  or  RmvoB 

Effect  on  original  suit,  1221 

Joinder  of  huslMuid  and  wife  oil  abatement  by  marriage,  1208 

Necessity  in  general  on  abatement  of  suit,  1205 

Orders  t 

Order  to  show  cause,  1214 

Order  to  reviTe,  1213 
Parties,  see  Bill  of  BxnfoB 
Patent  infringement  cases,  1204 
Scire  facias : 

Not  available  in  equity,  1226 

Subpoena  in  nature  of  scire  faeiaa,  1227 

RIGHTS: 

Creation  of  equitable  rights  by  state  statutes,  27,  28 
Denial  of  right  conferred  by  state  law,  100,  101 
Enlargement  of  equitable  rights  by  state  statutes,  29 
Political  rights,  enforcement  of  in  equity,  33,  84 

RULE  DAYS: 

See  IlTTBBLOODIOaT  PBOOBBnnOi 

RULE  DOCKET: 
Definition,  1263 

RULES: 

Court  rules,  see  Equitt  Rttlbb  of  Sufbemk  Ooxtbt;  RmuBs  or  FftacnoB 
In  sense  of  orders,  see  Obdeb 

RULES  OP  PRACTICE: 

Adoption  of  state  practice,  116 

Application  to  enlarge  time  prescribed,  181 

Authoritatiye  force  of,  136 

Circuit  court,  power  to  make,  114,  115 

Considerations  governing  application  of  rules,  133, 134 

Construction  to  harmonise  with  statutes,  128 

Correspondence  of  inferior  court  rules  with  those  of  Suiffsme  Oour^  117 

Costs,  1988 

Departure  from  rule  as  ground  for  retersal,  182 

Discretion  in  application,  113,  130 

District  Courts,  power  to  make,  114,  115 

Equity  rules  of  Supreme  Court,  see  Equirt  RriM  or  SmnoB  Connrr 
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RULES  OF  PRACTICE  ^oonltiMMrf 
Extent  of  power  to  make,  110 
Interpretation  of,  127 
Jurisdiction,  effect  of  rales  on,  111 
Liberal  construction,  129 

Orders  in  chancery,  see  Engubh  Oidees  in  Chanceit 
Ordinances  of  Lord  Bacon,  see  Obdinances  of  Loan  Chancellob  Baooit 
Particular  rales,  see  Equitt  Ruucb  of  Supbeici  Coust 
Power  of  supreme  court  to  make  rules,  109 
Special  rales  in  particular  cases,  118 

Supreme  Court  equity  rales,  see  Equttt  Rules  of  Supbemb  Couet 
Unwritten  rales  and  usages  of  court: 

Presumption  as  to  origin,  125 

Principles  and  analogies  of  English  practice,  123 

Vididify  of,  124 

SALES: 

Appealability  of  decree  ordering  judicial  sale,  1938 
Foreclosure  sales,  see  Foebclositbe 
Power  of  master  to  conduct  sale,  1398 
Receivership  sales,  see  Recbitebs 

8CAKDAL  AND- IMPERTINENCE: 


statements,  763 

Defensive  matter,  when  impertinent,  762 

Definitions,  761 

Exceptions  for,  see  infra,  Exceptions 

ExhibiU,  768 

Inducement  to  material  averments,  764 

InsufSciency  and  impertinence  distinguished,  766 

Irrelevant  but  responsive  matter,  767 

Irrelevant  matters  generally,  765 

Blatters  appropriate  for  cross  bill,  1023 

Matters  not  at  issue,  765 

Non-issuable  matters,  765 

Order  to  recast,  771 

Superfluous  allegations,  764 

Test  of,  761 
Attitude  of  courts,  769 
Exceptions: 

Amended  answer,  1168 

Disposal  of,  297 

Equity  rale,  760 

FDrm  and  sufSciency,  295,  768,  759 

Inherent  power  of  court,  766 

Liberality  of  practice,  757 

Loss  of  right  to  file,  756 


INDEX.  2085 

[References  are  to  sections.     Vol.  I,  |i  1-1014;  II,  ||  1013-2234;  III.  if  2235-2807.] 

SCANDAL  AND  IMPERTIN  NCE  —  continued 
Exceptions  —  continued 

Reference  to  master,  700 

Scope  of,  296 

Time  for  Uking,  294,  766 

Waiver  by  reference  of  answer  for  insufficiency,  756 

Forms  relating  to,  see  Fobub 
Judicial  discretion,  770 
Liberality  of  courts  in  regard  to,  293,  757 
Petition,  1297 

Prolixity  distinguished  from  impertinence,  292 
Report  of  master,  1455 
Test  of,  201 


SCIRE  FACL^S: 

Foreclosure  of  mortgages,  2814 
Not  available  in  equity  to  revive,  1226 
Subpoena  in  nature  of  scire  facias,  1227 

SEAL: 

Authority  of  attorney  to  appear  for  corporation,  641 
Writ  of  subpoena,  585 

SEAL  DATS: 

English  chancery,  1263 

SECURITY  FOR  COSTS: 
Bill  of  review,  2168 
Bond  for  costs: 

Form  of,  577 

In  lieu  of  deposit,  576 

Time  of  tendering,  577 
Deposit  in  court,  576 
Exemption  of  poor  persons,  578,  570 
Manner  of  giving,  576 
Nonresidents  generally  required  to  give,  574 
Power  of  court  to  adopt  local  rules,  575 
Power  of  court  to  require  increase  of  security,  577 
Residents  not  generally  required  to  give,  574 
State  practice  not  binding  on  federal  court,  575 

SEPARATE  PROPERTY  OF  HURRIED  WOMEN  (see  also  Mabbied  Woueiv)  : 
Equity  jurisdiction  of  suit  to  protect,  56 
Parties  in  suit  by  wife  to  protect,  465 
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SEPARATION  OF  LAW  AND  BQUITV: 
Applicationa  of  prind|^ey  13 
Cognizance  of  legal  matters  in  equity,  19 

Combining  legal  and  equitable  matten  in  declaration,  efleet  ^  }8 
Completeness  of  separation,  10 
Control  by  Congress,  1 1 
Equitable  defense  in  action  at  law,  18 
Equitable  matters  not  available  at  law,  14 
Equitable  title,  availability  of  at  law,  17 
Exclusion  of  equitable  questions  in  legal  proceedings,  15 
Judiciary  Act,  recognition  of  distinctioii  by,  0 
Law  and  equity  distinct  though  in  same  courts  5 

SEQUESTRATION: 

Disobedience  of  subpoena: 

Analogy  to  distress,  668 

Analogy  to  receivership,  668 

Corporation  defendant,  674 

Disposition  of  property  taken,  670 

English  practice,  667 

Form  of  writ,  660 

Proper  mesne  process  in  fo4^(al  WutU»  Wflt  667 

Property  that  may  be  sequestered,  671 

Rule  of  court  governing,  667 

Sequestrators,  aid  of  by  process  of  court,  672 

Sequestrators  oiAcers  of  court,  670 

Sequestrators,  right  of  in  regard  to  property  taken,  671 
Disobedience  of  writ  of  execution  of  decree,  2212 
Enforcement  of  decree  by,  2212-2214 
Injunction  in  aid  of,  672 
Petition  where  property  of  stranger  sequestered,  1204 

SERVICE  OF  PROCESS  (see  also  Subfokna,  WBt^  (W) : 
Bill  taken  pro  confe%9o: 

Amended  bill,  1565,  1556 

Cross  bill,  1554 
'    Necessity  in  general,  1554 

Original  bill,  1554 

Substituted  process,  1557 
Bill  to  perpetuate  testimony,  1767 
Court  order  in  lieu  of  origi|i%l  process,  628 
Cross  bill : 

Necessity,  1065 

Prerequisite  to  taking  pro  oonfesso,  1554 

Substituted  or  oonstructivs  serviea,  1068 
Defendants  in  court  by  amended  bill,  1129 
Parties  added  by  amendment,  1129 
Prerequisite  to  taking  bill  pro  oon/esso,  1554 
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SEBVICE  OF  VHOCESS  — continued 
Statutory  substitute  for  serrioe: 

Adverse  citizenship  cases,  831 

Citizenship  unknown,  632 

Collateral  attack  on  orders,  636 

Construction  of  statutes  generally,  629 

Defendant  residing  in  district  but  not  found,  630 

Generally,  628-630 

Nonresident  defendant,  634 

Order  for  defendant  to  appear,  637 

Order  of  application,  638 

PejiBonal  service  of  court  order,  628 

Proof  accompanying  application,  635 

Publication  of  notice,  628 

Requisites  of  publication,  639 

Residence  unknown,  632 

Resident  defendant,  633 
Subpoena,  see  Subpoena,  Wbtt  of 
Substituted  service  on  attorney  or  agent: 

Affidavit  for  obtaining  order,  617 

Application  for  order,  617 

Authority  of  counsel  as  affecting,  620 

ifuthority  of  counsel,  determination  of,  621 

Availability  in  ancillary  suits  generally,  624 

Copy  of  bill,  613 

Cross-suits,  613,  622,  623,  1066 

Equity  of  bill  as  affecting,  626 

Form  of  bill  as  affecting,  625 

Nature  and  origin,  615 

Necessity  of  obtaining  order,  616 

Notice  or  subpoena  to  defendant  out  of  district^  619 

Not  permissible  on  original  bill,  614 

Serving  copy  of  order,  618 

Subpoena,  613 

Validity  of,  how  tested,  627 

What  constitutes  generally,  613 
Writ  of  execution  of  decree,  2211-2218 

SET-OFF: 

Against  intervener  in  leof^TfTfb^Pi  2^7^ 
Answer  pleading  set-off  as  defense,  747 
Availability  of  in  suit  against  government,  480 
Costs,  2029,  2030 
Defense  at  law  affecting  equity  jurisdictim  93 

SETTING  DOWN  FOR  HEARING: 
See  Hkauito 
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SEVERANCE: 

MnltifariouaBMft  reqidripf » 445 

SIGNATURE: 

AffidftTiU,  1300 
Answer,  tee  AirowiB 
Bill,  tee  Bnx. 
Deeree,  1055 
Demurrer,  054 
DepoeitioBS.  1087,  1800 
PeUtkm,  1207 
Fleo,  808 
RepUcotioB,  700 
Soppknental  bill,  1103 

SMITH,  JOHN  8.! 

Aotliority  of  tTMtiae  on  ehaneery  proeCice,  121 

SOLICITOR  (see  aleo  Attoonkt;  Coukul)  : 

Antliority  to  enter  appearance,  see  Aftujuhcb 
Authority  to  inatitnte  suit: 

AOklaTit  to  sliow,  572 

DiacretioB  of  court  oo  motton  to  diamiea,  573 

Diamiaeal  for  want  of  authority,  671 

Moot  extend  to  all  partiea,  500  * 

Presumption  of  authority,  571 

Retainer  as  authority,  568 

Special  authority  essential,  568,  572 

Writiimf  not  essential,  570 
Costs  between  solicitor  and  client,  see  Cooto 
Distinction  between  solicitors  and  counsel  in  federal  practice,  566 
Function  under  English  practice,  56^ 
Lien  of,  2061,  2062 
Necessity  of  employment,  563 
Officer  of  court,  571 
Power  to  answer,  687 
Right  to  appear  at  hearing,  IM7 

SOVEREIGN : 

Capacity  to  be  sued,  470-481 

Foreign  sovereign,  right  to  briqg  suit  against*  483 

Ril^t  to  sue,  470 

SPECIFIC  PERFORMANCE: 
Costs,  apportionment  of,  2024 
Lease  of  receiTership  property,  2651 
Se  eweat,  2265 
Parties  necessary  in  suit  for,  511 
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SPECIFIC  PEBFORMAKCE  —  oaniinued 

Reoeiver's  petition  for  perfomuuioe  of  existing  contract^  2642,  2643 
Relief  grantable  under  general  prayer  for  relief,  261 

STATE  COURT: 

Interference  with  jurisdiction  of  federal  court,  see  CoiTSTn 

STATE  LAWS: 

Abolishing  replication,  effect  in  federal  practice,  788 

Aggrtgation  of  claims,  371 

Appointment  of  receivers,  2628 

Competency  of  witnesses,  effect  on,  1648,  1649 

Conferring  ezdusiye  jurisdiction,  effect  of,  24 

Continuance  for  interpretation  of,  1320 

Creation  of  equitable  rights  by,  27,  28 

Depositions  in  conformity  with,  1733-1736 

Defining  equitable  rights,  100 

Effect  of,  on  federal  equity  jurisdiction,  23,  316 

Effect  of  state  practice  on  federal,  98 

Effect  on  admissibility  of  evidence  taken  under  bill  to  perpetuate,  1776 

Effect  on  right  to  maintain  cross  bill,  1035 

Enlarging  equitable  rights,  illustrations  of,  29 

Foreclosure  proceedings,  see  Fobbclosube 

Form  and  mode  of  securing  rights  guaranteed  by  state  statutes,  101 

How  far  federal  court  must  follow  state  statute,  101 

Lien  of  decree  as  affected  by,  2200,  2201 

Limitaticms  of  doctrine  of  creation  of  equitable  rights,  30 

Power  of  federal  courts  to  adopt  state  practice,  90 

Quieting  title,  63 

Receivership  proceedings,  see  RxcnviBS 

Relevancy  in  determining  sufficiency  of  pleadiqgs,  102 

Remedies  created  by,  when  adopted  by  federal  courts,  31 

Review  in  federal  courts  for  failure  to  follow  state  ruling,  2137 

Rules  of  decision  in  federal  courts,  7 

Suit  against  United  States  not  authorised  by,  481 

STATES: 

Capacity  to  be  sued,  482 

Capacity  to  sue,  447 

Formal  or  nominal  party,  636 

Jurisdiction  of  suits  between  states,  482 

Jurisdiction  of  suits  between  states  and  individuals,  482 

Right  to  bring  suit  against,  482 

Waiver  of  immunity  from  suit,  482 

STATUTE  OF  FRAUDS: 

Demurrer  to  bill  within  statute,  941 
Plea  in  bar,  832 
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STATUTE  OF  GLOUCESTER: 
Coota,  IMl 

STATUTE  OF  UMITATI0M8: 

AbfttemeBt  and  reriyor  of  suit  1221 
AllegfttionB  ia  avoMaiim  of,  8Ii 
AflMsdmait  to  anoid,  1003 
DefldoB^  doeree  in  foreclosure,  280i 
DdhkiteiwM  and  oeriainly  off  plM»  M4 
DiBiUTer  or  plea,  942 
Fmreeloonre  proeeedings: 

Deficient  decree,  2899 

State  stetutea,  2917,  2947 

Who  may  set  up  statute,  2849  . 
Laehet,  how  affected  by,  212 
Plea  in  bar,  832 
Plea  to  ayoid  bar  of  ttetute,  843 
BelatioB  back  of  amendmeDt  to  defeat  ttetute,  1103 
Bevived  suit,  1221 
Suppleiiientel  bill  to  prevent  bar  of  stetute,  8231 

STATUTE  OF  MAKLBOBOUGH: 
Costs,  1981 

STATUTES: 

Acte  of  Congress  re|fnlating  federal  practice,  107 
CoBstntction  of  rules  to  harmoaiae  with,  128 
Judiciary  Act,  see  Judioiabt  Aor 
Stote,  see  Stats  Laws 

STAY  OF  PROCEEDINGS  t 

Bill  of  leWew,  stey  pending  nayment  of  ooste,  2172 

Foreclosure  suit  pending  action  at  law,  2836 

Injunction  against  jud^ent  at  law,  2801 

Injunction  steying  proceedings  on  filing  bill  of  review,  2128 

Orders,  1310 

Supersedeas,  see  SvraBEuajkB 

STENOGRAPHERS: 

Fees  in  proceedings  before  master  as  coste,  1987 
Report  of  testimony  taken  through  interpreter,  1805 
Use  in  teking  stotutory  depooltioBS  on  notice,  1728 

STIPULATIONS: 

Application  of  proceeds  of  foreclosure  sale,  2874 
Conditions  of  appointment  of  receiver,  2561 
Entry  of  decree,  1069 
Withdrawal  of  replication  by  stipulation,  808 
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STOCK  AND  STOCKHOLDERS: 
Appealability  of  decree,  1938 

Right  of  Btockbolder  to  answer  in  behalf  of  oorfKiratlDii,  M9 
Suits  by  stockholders: 

Alignment  of  parties,  562 

Collusion,  dismissal  for,  473 

Collusion,  when  immaterial,  474 

Conditions  required  by  equity  rule,  94,  469 

Corporation  as  defendant,  469 

Demand  on  dtrecton,  v|ien  muMoesMfy,  478 

Effort  to  procure  suit  for  corporation,  471 

Equity  rule  94  inapplicable  after  disaolntion,  476 

Equity  rule  94  inapplicable  in  removal  cause,  476 

Equity  rule  94  inapplicable  on  suit  is  indindiwl  right.  477 

Multifariousnesa,  437,  43^ 

Suit  in  right  of  corporation,  469 

Types  of  stockholden'  suits,  47Q 

STRIKES: 

See  LaBOB  CoUBOfATSOVB 

STRIKING  OUT: 

Amendments,  11Q4>  U14 

Bill  of  revivor,  1216 

Demurrer  on  motion  to  strilif,  038 

Incompatible  pleadings,  983 

Informality,  306 

Motion  to  dismiss  distinguished  from  motign  to  ^tr^ke,  1346 

Motion  to  strike  plea,  875 

Plea  supported  by  answer,  1005 

Special  replication,  892 

SUBMISSION  OF  ISSUES: 
See  Issues  to  Jubt 

SUBPOENA  DUCES  TECUM  (see  also  PBODUonoif  or  Doouhknt^)  : 
Application : 

Affidavit,  1843 

Determination  of  application,  1844,  1845 
Form  in  general,   1843 

Inquiiy  into  relevancy  and  materiality  of  evidence,  1845,  I846 
Laches,  1848 

Showing  of  necessity,  1847 
Contents : 

Description  of  document  generally,  1849 
Subpoena  calling  for  telegrams,  1850 
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SUBPOENA  DUCES  TECVU^eomiinmed 
Deflnitenett  and  certoiaty,  1849,  1850 
Depoaitkm  takea  on  notiee,  1841 
Dntj  of  witneas  to  leareh  for  docnniaBta,  1852 
FonetioB,  1851 


^Iglish  ehaaeery,  1884 

Noeeaaity,  1847 

Fowcr  <rf  eonrt,  1830 

Productioii  by  partiaa  and  witaeaaaa  gnerally,  1883 

Who  may  laana,  1837 
IfotioB  to  Tacata  or  set  aaida,  1842 
Nature,  1834 

Naeaaaity  wliere  witaeaa  ia  eonrt,  1885 
Praetiee  where  witness  questions  dvty  to  produee,  1842 
PriTikged  documents: 

Comnranieations  between  attorn^  and  client,  1868 

Conunvnications  between  husband  and  wife,  1857 

CommunieationB  between  patent  office  and  applicant,  1859 

Documents  containing  trade  secrets,  1855 

Invasion  of  privacy  discouraged,  1854 

Qualified  privil^e,  1856 
Production  of  chattels,  1851 

Production  of  documents  before  commissioiier,  1838,  1839 
Productiotp  of  documents  before  examiner,  1840 
Belevancy  and  materiality  of  doeuncnts,  1845 
Use  of  documents  produced,  1858 

SUBPOENA  TO  HEAR  JUDGMENT: 
See  Hbaung 

SUBPOENA,  VA-RIT  OF: 
Address: 

Enumeration  of  defendants,  588 

Fictitious  names,  589 

Husband  and  wife,  5(K) 

Number  of  names  in  one  subpoena,  580 
Alias  writ,  592 

Appearance  day,  memorandum  of,  586 
Attachment  for  disobedience: 

Alias  writ,  667 

Bail,  670 

Custody  of  defendant,  675 

Discretion  of  court,  664 

English  practice,  584 

Execution,  666 

Form  of  writ,  665 

Pluries  writ,  667 
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SUBPOENA,  WRIT  OF  — continued 

Attachment  for  disobedience  —  continued 

Return  to  writ,  665,  666,  675 

Notice  of  motion  to  attach,  2466,  2467 
CSommencement  of  suit  by  service,  582 
Date,  585 

Decree  pro  oonfeeso  for  disobedience  of,  584 
Duplicate  writs  for  defendants  in  different  districts,  581 
Forms  relating  to,  see  Fokms 
Issuance: 

Application  of  plaintiff  under  equity  rule,  586 

Filing  of  bill  as  prerequisite,  587 

Praecipe  or  subpoena  note,  587 
Origin  and  history,  583 
Penalty  of,  584 
Pluries  writs,  582 
Represoitative  defendants,  508 
Return: 

Affidavit,  603 

Amendments,  606 

Conclusiveness  of  recital  of  facts,  607 

Corporate  defendant,  608,  609 

Determination  of  return  day,  602 

False  return,  remedy  for,  607 

Impeachment  of,  607 

Impeachment  of  for  incompetency  of  agent  served,  609 

Judicial  notice  of  sufficiem^,  604 

Redtal  as  to  capacity  in  which  defendant  served,  604 

Recital  as  to  district  in  which  service  made,  604 

Service  by  leaving  copy,  605 

Statement  of  acts  of  officer,  603 

Time  as  dependent  on  rule  days,  1266 

Time  of  return,  602 

Vacation  of,  form  of  order,  610 
Revivor  by  subpoena  in  nature  of  scire  facias,  1227 
Seal,  585 
Service: 

Acceptance  of  service,  598 

Appointment  where  marshal  or  deputy  is  party,  594 

Beyond  jurisdiction  of  court,  597 

Clerks,  service  by,  594 

Corporate  defendant,  509,  600 

Delivery  of  copy,  595 

Infant  defendant,  601 

Marshal  or  deputy,  service  by,  594 

Mode  of  service  under  equity  rule,  505 

Officer  of  corporation,  599,  600 

On  guardian  ad  liiem  or  general  guardian,  601 
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RUBFOEXA,  WRIT  OF  —  oonfffHietf 
Servioe  —  C0fiNiMi€rf 

Plaee  of  abode,  6M 

Substituted  servioe,  see  Snttcfc  df  PioGni 

Waiver  of  defective  eervioe,  598 

Wbo  may  make  servioe,  594 
Sbowiag  capacity  in  which  defetldaat  is  sded,  MS 
Supplemental  bill,  II#4 
Teste,  585 

8138TITUTED  SERVICE  OF  PROCESS: 
See  SnvicE  or  Pbocess 

8UIT  IN  EQUITY: 

Distinguished  from  action  at  law,  135 
Essentials  of,  in  general,  140 

Sl^fMARY  PROCEEDINGS: 
Punishment  of  contempt,  2461 

SUPERSEDEAS: 

Ancillary  proceeding  to  stay  action  of  ejeetm^llt,  18S9 
Injunction  against  judgment  at  law,  2801 

SITPPLEMENTAL  BILL: 
Abatement  of  llllt,  1101 

Amendment  instead  of  supplemental  bill,  1156,  1157 
Amendment  intHKlucing  new  cause  bf  action,  1002 
Amendment  and  sufiplemental  bill  compared,  1166 
Ancillary  proceeding,  1238 
Answer: 

Defenses  available  in  answi^,  1197 

Duty  to  answer,  demur,  or  plead,  1107 

Necessity  of  answering  simple  suj^plemental  bill,  1170 

Replication  to  ani^r,  1199 

Scope  of  answer,  1198 

Separation  of  answers  to  original  and  supplemental  bills,  1198 

Time  to  answer,  1195 
Basis: 

Curative  deed,  1165 

Deed  of  release,  1165 

EvidentUry  facto,  1162 

Materiality  and  nature  of  new  facto,  1162 

Newly  acquired  title,  1164 

New  oral  testimony,  1162 

Relevancy  to  original  bill,  1168-1171 

Validity  of  original  bill,  1163 
Bill  in  nature  of  bill  of  review,  2124,  2150,  2176,  8179 
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SUPPLEMENTAL  BILL  —  wmHnued 
Bill  in  nature  of  aupplemental  bill: 

Answer,  1175 

Form  and  contents,  1101 

Illustrations  of  necessity,  1174 

Necessity  on  transfer  of  entire  interest  pendente  lite,  1173,  1174 

Original  and  independent  proceeding,  1176 

Supplemental  and  amended  bill,  1101 

To  bring  in  remainderman  after  termination  of  life  estate,  1180 
Bill  of  rcTiew,  supplement,  and  revivor,  2125 
Bill  of  revivor,  see  Bill  or  BsvivcMt 
Bill  to  effectuate  decree,  2226 
Cbaiige  of  interest  pendente  lite: 

Assignee  of  interest  in  pending  suit,  1175 

Bill  in  nature  of  supplemental  bill,  1173-1100 

Distinction  between  transfers  by  plalntitf  and  by  defendant,  1170 

Esaeutors  and  administrators,  1177 

Guardian,  1177 

Partial  transfer  of  interest^  1172 

Prayer  for  discovery,  1108 

Successor  of  person  suing  in  representative  capacity!  1177, 1178 

Tenant  in  Uil,  1170 

Transfer  of  entire  interest,  1179 

Trustee,  1177,  1178 
Compromise  agreement,  1100 
Contents,  see  infra,  Form  and  ocmtenta 
Cross  bill,  supplemental  bill  in  nature  of,  1181 
Decree  pro  oonfeeeo,  1550 
Definition,  145 
Demurrer: 

Availability  of,  017 

Duty  to  demur,  plead,  or  answer,  1107 

Grounds  of  demurrer,  1106 

Time  to  demur,  1105 

Where  amendment  available,  1156 
Departure  from  case  made  in  original  bill,  1171 
Discovery  by,  1160,  1108 
Discretion  of  court: 

Dismissal  or  striking  out  for  want  of  leave  to  fil0,  1185 

Leave  to  filoi  1183,  1184 
EiTeet  of  liberty  of  amendment,  1157 
Evidence  on  issue  made,  1200 
Filing: 

Following  practice  on  original  bill,  1108 

Time  to  file,  see  infroi  Tlmo  to  file 
Form  and  contents: 

Bill  in  nature  of  supplemental  bill,  1101 

Bill  seeking  general  relief  granted  ig  fong«r  svlt,  1180 
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SUPPLEHEKTAL  BILL— miKinimI 
Form  and  eoateaU  —  coniknui 

Bfll  to  refive  daene,  UM 

CoBtndietoiy  or  iaeoMtotait  mttter,  1187 

Equity  mle,  1188 

InfonBAl  rappkBrntal  Mil,  lliO 

UfttersUty  of  auiUcfs  brouglit  forward,  1187 

Origiaal  ptedii^ts,  1188 

Petition  to  amend  deeree,  1180 

Pimyer,  1183 

Redtali,  lee  tefra,  Reeltale 
Former  use,  1188 
Fnaetion  and  pnrpoae: 

Affirmative  relief  to  defendant,  1181 

Aid  of  final  decree,  1107 

BriBging  in  new  partiee,  1187 

Clyu«e  of  intereet  pendente  lite,  see  9npr^  Chaise  of  interest  pendmU 

life 
Dieooveiy  in  aid  of  prior  deeree,  2230 
Impeachment  of  deeree,  1187 

In  general,  1188 

Benewal  of  decree  about  to  be  barred,  2881 

Hearing,  1201 

Incorporation  in  matter  of  amendment,  1188 

Informal  rapplemental  bill,  1180 

Injunction  eases,  2441, 2442 

In  lieu  of  special  lepUoation,  782 

Introduction  of  new  cause  of  actta,  1080 

JurisdictioB,  1238 

LeuTC  of  court: 

Bin  in  form  of  original  bttl  treated  as  siqiplflmental  bill,  1180 

BiU  in  nature  of  bill  of  refiew,  2178 

Diligence  to  be  sbown,  1184 

Discretion  of  court,  1183,  1184 

Equity  mle,  1182 

Matters  considered  on  application,  1182 

Necessity  of  leave,  1182 

Objections  for  want  of  leave,  1185 

Power  to  grant  leave  where  amendment  available,  1187 

Time  of  application  as  affecting  grant  of  leave,  1184 
Matters  available  by  supplemental  bill: 

Agreement  between  parties,  1188 

Aid  of  final  decree,  1187 

Bringing  in  new  party,  1188 

Chai«e  of  interest  pendente  lite,  1172-1188 

Death  of  wife  in  joint  action,  1188 

Discovery,  1180 

Bnaetment  of  new  statute,  1188 
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SUPPLEMENTAL  BILL  —  continued 

Matters  available  by  supplemental  hill  ^caniinued 

Impeachment  of  decree,  1167 

Lunacy  arising  after  institution  of  suit,  IIM 

Modification  of  relief  originally  sought,  1168 

New  mattcfrs  generally,  1159,  1162 

Payment  of  costs  on  proceeding  to  review,  1164 

Title  perfected  after  filing  of  bill,  1164,  1165 
Matters  not  proper  for  supplemental  bill: 

Abatement  of  suit,  1161,  1202 

Contradictory  evidence,  1162 

Corroborative  evidence,  1162 

Defects  available  by  amendment,  1156,  1167 

Defects  rendering  bill  wholly  invalid,  1163 

Elimination  of  parties  defendant,  1185 

Facts  in  existence  at  filing  of  original  bill,  1159 

Facts  provable  under  original  bill,  1162 

Title  acquired  after  institution  of  suit,  1164 
Nature,  1165 
Necessity: 

Applications  for  rehearing,  2100 

Effect  of  availability  of  amendment,  1166,  1167 

Introduction  of  new  facts,  1167,  1158 
New  parties: 

After  decree,  1167 

Change  of  interest  pendente  Hie,  1172-1180 

Person  ratifying  act  previously  done,  1166 
Order  for  cause  to  stand  over,  1186 

Parties: 

Defendant,  1102 

Plaintiff,    1181 

Right  of  original  defendant  to  file,  1I8I 
Petition  to  amend  decree,  1190 
Plea,  1195,  1197 
Prayer: 

Adaptation  to  special  object  of  bill,  1198 

Discovery  of  matters  iii  original  bill,  1108 

Prayer  for  process,  1193 

Relevancy  to  original  prayer,  1170 
Present  use,  1160 
Process,  611,  1104 
Recitals: 

Alterati<m  of  parties,  1187 

Filing  of  original  bill,  1187 

New  matters  giving  occasion  for  filing,  1187 

Original  pleadings,  1188 

Proceedings  on  original  bill,  1187 

^  Eq.  Prac.  Vol.  III.— 132. 
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SUPPLEKENTAL  WLL-^efmiim^ed 

Reheariiig,  Bupplemental  bill  ia  co— ciiou  witl^  2109 
Releranqr  to  original  bill: 

ComproBiiM  agiininit»  II W 

Departure  from  eaM  aada  in  origiiial  bill,  1171 

Neeeeeity  of  relerancy  in  general,  1168 

Prayer,  1170 
Replication,  supplemental  UU  tal  lieu  of,  702 
Beplieation  to  answer  to,  1199 

Setting  up  matters  unknown  or  deemed  teparifaMBti  IIM 
Setting  up  new  defense,  1159 
Signature,  1193 

Subpoena  to  appear  and  OHwcr,  1194 
Time  to  file,  1167 

Transfer  of  interest  penienit  IHe,  sea  trnfrm^  CKsngs  of  int«rsaft  pimienie  Ui9 
Use  on  petition  for  r^beArli^,  2109 
Wairer  of  preliminary  injunelioil  by  fling  supplemental  billi  2S93 


SUPREME  (X)URT: 

Equity  rules,  see  Equitt  Rous  or  SuFUfx  Goun 
Origin  of  equity  jurisdiction,  2 
Petition  pro  iniemm  iiM  ia,  1889 
Power  to  make  rules  of  praeti66,  109 
Rigbt  to  regulate  federal  equity  praetiee,  108 

SURETIES: 

Rigbt  to  be  beard  on  moti<«i  1277 

SURPLUSAGE: 

Answer  to  matters  constituting  surplusage  unneoesMtfi  727 

Inconsistency  in  answer  as  surf^usage,  763 

In  demurrer,  923 

In  replication,  798 

Plea  good  in  part  and  bad  in  part,  882 

Report  of  master  on  reference,  1466 

TAKING  BILL  PRO  OONFESSO: 

Admissions  incident  to  allowance  of,  1664 

Amended  and  supplemental  bill,  1689 

Amenaed  bill,  1566,  1656 

Answer,  want  of,  1662,  1668 

Appearance,  want  of,  1662 

Bill  as  evidence  for  plaintiff,  1582 

Bill  to  perpetuate  testimony,  1773 

Contempt,  pro  confewo  hot  gMbtJtbl«  U  ptllllihllliBt  M,  1809 

Cross  biU,  1664 

Against  married  woman,  1658 
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TAKING  BILL  PRO  CONFESSO  —  oonHmted 
Decree  —  continued 

Appeal  from  decree,  971 

Disobedience  to  subpoena,  584 

Effect  of  amendment  of  bill  on  right  to  answer,  1134 

Effect  on  right  to  test  sufficiency  of  bill,  1564 

Equity  rules,  1563,  1566 

Evidence  supplementing  allegations  of  bill,  1568 

Failure  of  proof  to  support  plea,  911 

Failure  to  answer  after  demurrer  overruled,  068 

Failure  to  .answer  amended  bill,  1135 

Failure  to  answer  in  general,  678 

Force  and  effect  of  final  decree,  1571 

Lack  of  verification,  867 

Nature  of  decree  grantable,  1566 

Notice  of  application,  1565 

Notice  of  reference  to  roaster^  1428 

On  sustaining  exceptions  to  answer,  782 

Refusal  to  plead  after  demurrer  overruled,  971 

Right  of  defendant  to  be  heard,  1565 

Scope,  1564 

Setting  aside,  see  infra.  Setting  aside  orders  and  decrees 

Substitute  for  process  to  compel  appearance,  663,  673,  674 

Time  of  making,  1563 
Defense  to  injunction  bill,  2434 
Demurrer,  want  of: 

Failure  to  plead,  answer,  or  demur,  1552 

Want  of  affidavit  or  certificate  to  demurrer,  956 
Ex  parte  procedure,  1559,  1563 
Grounds,  1552 
Hearing: 

Order  on  final  hearing,  1922 

Right  of  defendant  to  be  heard,  1565 

Time  of  setting  down  for  hearing,  1663 
Infants,  1558 
Insane  persons,  1558 

Laches,  effect  on  right  to  set  aside  pro  confesso,  1573 
Married  women,  1558 
Modern  equity  practice,  1661 
Notice,  1662 

Occasions  when  pro  confesao  may  be  taken,  1662 
Order : 

Application  to  clerk,  1669 

Effect  generally,  1569 

Grant  as  of  course,  1559 

Necessity  for  formality,  1660 

Service  of  copy,  1562 

Setting  a  Aide  order,  see  infra.  Setting  aside  orders  and  deereM 

Waiver  of  irregularity  in  taking  order,  1561 
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TAKING  BILL  PRO  CONFESSO  —  toniinned 
Origin  of  prmctiee,  1551 
PeraoDft  under  diMbilitj,  1658 
Pkn,  want  of,  1552 

Pnciloe  where  pari  of  defendanto  make  defenae,  1567 
Proceedings  incident  to  entering  orders  and  decrees  generaUj,  1550-1571 
Reference  to  master  1560,  1670 
Right  of  defendant  to  be  heard,  1565 
Senrioe  of  process: 

Amended  bill,  1565,  1556 

Cross  bill,  1664 

Necessity  in  general,  1664 

Original  bill,  1564 

Substituted  process,  1667 
Setting  aside  orders  and  decrees : 

Acquiescence,  effect  of,  1573 

Affidavit  in  support  of  application,  1674 

Application  to  set  aside,  1672 

Defendant  in  contempt  of  court,  1572 

Final  decree,  1671 

Ignorance  of  counsel,  1572 

Inadvertence  as  ground,  1672 

Laches,  effect  of,  1573 

Lack  of  jurisdiction,  1672 

Mistake  as  ground,  1572 

Offer  to  restore  benefit  obtained,  1676 

Remedy  at  law,  1572 

Tender  of  answer  with  application,  1674 
SupplemenUl  bill.  1560 

Want  of  affidavit  or  certificate  to  demurrer,  055 
Withdrawal  of  amended  bill  as  affecting  right,  1656 

TAXATION: 

Jurisdiction  to  enjoin  enforeement  of  tax  law,  72,  73 

Levy  on  property  in  hands  of  receiver,  2603 

Of  costs,  see  Costs 

Preference  of  tax  claim  on  receivership  fund,  2738 

Receiver's  petition  for  relief  against  taxes,  2730 

TENDiai: 

Costs  as  affected  by  tender: 

Effect  of  tender  on  liability  generally,  2006 

Excuse  for  failure  to  tender  exact  sum,  2011 

Payment  into  court,  2010 

Requisites  of  tender,  2000 
Payment  into  court  generally,  1326 
Plea  in  bar,  832 
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TERRITORIES: 

Organic  acta  as  affecting  practice  in  federal  courts,  105,  106 

TESTE: 

Writ  of  aubpoena,  6S5 

TESTIMONY: 
See  Evidence 

TESTIMONY,  PERPETUATION  OP: 
See  Pebfetuahon  of  Testihont 

TEXT-BOOKS: 

Authority  of  English  text-books  in  federal  courts,  121 

TIME  FOR  TAKING  PROOF: 
See  EviDBNCE 

TIME  TO  PLEAD: 

Answer,  see  Answeb 
Demurrer,  see  Demusbeb 
Plea,  see  Plea 
Replication,  see  Replication 

TITLE: 

Allegation  of,  205 

Costa  in  suits  involving  title  to  realty,  1090 

Equitable  title,  availability  of  at  law,  17 

Equitable  title  to  legal  right  of  action,  57 

Interest  of  receiver,  see  Receivebb 

Intervention  on  claim  of  legal  title,  1353 

Multifariousness  in  joinder  of  different  titles,  see  Multifabioitsness 

Of  answer,  691 

Of  replication,  799 

Supplemental  bill  to  show  title,  1164,  1165 

TORT,  ACTION  OF: 

Jurisdiction  of  equity,  52 

TRADEMARKS: 

Forms  relating  to,  see  Fobhs 
Infringement : 

Apportionment  of  costs,  2022 

Right  to  recover  ooata,  2000 
Multifariouaneaa  in  auita  relating  to,  424 

TRESPASS : 

Equity  jurisdiction,  5f 
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TRIAL: 

Jury  tml,  see  Issues  to  Jubt;  Jubt 
Ob  ploB  and  replication: 
Affidavits,  897 
Burden  of  proof,  896 
Issue  on  trial,  895 
Manner  of  taking  proof,  895 
Plea  as  evidence,  897 
Plea  established  by  proof: 

Decree  where  plea  contains  complete  defense,  904 

Decree  where  plea  sustained  as  to  part,  901 

Dimissal  of  bill  —  change  by  equity  rule,  900 

Ditmiaaal  of  bill  — former  nmctice,  899 

Waiver  of  insufficiency  by  going  to  trial,  900,  OOS 
Pka  not  supported  l^  proof: 

Decree  pro  oonfeuo,  911 

Discussion  of  rules,  907 

Effect  of  equity  rules,  906,  907 

Order  to  defendant  to  make  discovery,  910 

Original  rule  as  to  decree,  906 

Policy  of  rule,  909 

Practice  in  circuit  court  and  circuit  court  of  appeals,  906 

Reserving  benefit  of  plea  to  final  hearing,  916 
Quantum  of  proof,  896 
Refusal  to  try  issue  on  immaterial  plea,  903 

TRUSTS  AND  TRUSTEES : 

Certainty  requisite  in  bill  to  declare  trust,  196, 199 

Costs,  1997,  2041,  2047 

Intervention  by  beneficiaries,  1358 

Intervention  by  trustees,  1359 

Power  of  trustee  to  deal  with  receivership  property,  2604 

Reimbursement  for  costs,  2041,  2047 

Right  of  trustee  to  be  heard  on  motion,  1277 

Supplemental  bill  to  bring  in  successor  after  trustee,  1177,  1178 

Trustee  formal  or  nominal  party,  538 

When  trustees  necessary  parties,  513,  514 

UNINCORPORATED  ASSOCIATIONS: 
Contempt  proceedings,  2494 
Parties  in  suits  by  or  against,  see  Pabtibs 

UNITED  STATES: 

Capacity  to  sue,  447 

Right  to  bring  suit  against,  480,  461 

UNWRITTEN  RULES : 

Rules  of  practice,  122-125 
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USAGES  OF  COURT: 

Ab  rules  of  practice,  128-125 

USURY: 

Cross  bill  charging  usury,  1062 
Defense  to  foreclosure  suit,  2853 
Receivers'  certificates,  2760 

Usurious  contracts,  jurisdiction  of  equity,  37 

• 

VACATION: 

Decree,  vacation  of,  see  Decree 

Injunctions  granted  in  vacation,  see  Injttkotionb 

Interlocutory  proceediiigs»  1270 

VENUE: 

Acts  not  constituting  waiver  of  defecti  3^9 

Affidavit,  1804 

Demurrer,  when  approprint^,  399 

District  other  than  that  prescribed  by  st^tuts,  389«  399 

District  where  suit  to  be  brought,  382 

Diverse  citizenship  as  affecting,  382 

Jurisdiction  and  ywue  distiogulshedi  383»  384«  399 

Motion  to  vacate  servios  for  wroiig  veiiue,  381 

Plea  in  abatement  for  district,  384 

Single  and  plural  parties,  383 

Special  appeari4|M  to  teyt  qumtiOQt  990 
Waiver  of  defect,  386-388 

VERDICT: 

Issues  lubmitted  gut  of  chancy,  see  l68tnB8  to  Juyr 

VERIFICATION: 

Particular  kinds  of  pleadings,  see  the  titles  in  this  Indej^  de»liny  wit^  those 
pleadings 

VOLUNTARY  ASSOCIATIONS: 

See  UinNOOBPOBATED  ASSOdATIOlTB 

WAGES: 

Receivers,  payment  of  wages  by,  2699t  9741 

WAIVER: 

Answering  to  merits  as  waiver  of  defects,  714 

Benefit  of  demurrer,  962 

Certificates  of  counsel  to  demurrer,  936 

Defects  in  notice  of  special  motion,  1286 

Defects  waived  by  replication,  802,  806 

Dissolution  of  injunction  for  waiver  of  delinquency,  2406 

Failure  to  demur,  714,  944 
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WAIVER  —  oonlifMMtf 

Oenenl  dcnntmr,  waher  of  defect  of  ▼cnne,  387 

Ineonpeteiicy  of  witneee,  1662 

Oftth  to  Aiuwer,  see  Ahswcb 

Objeetknt  to  jnriidietioii.  606,  666 

PIm,  waiver  ol  bj  aaiweriag,  871 

Senriee  of  writ  of  rabpoeaa,  608 

WATEB  RIGHTS:  • 

MnUiiarioiMBeM  in  bill  to  tert»  418 

WITNESSES: 

Oompelliiig  attendanee: 

Before  examiner  of  eourt,  mc  Pnocsn>i2«»8  nEroaB  Examutkb 

Statutory  depoeitknu  on  notice,  1726-1727 

Witneee  to  prove  exhibit,  162 
Compttenqr; 

Incapacitation  after  depodtion  taken,  1661 

Law  goTcmiog  competent,  1647 

Parties,  166S 

Pririkged  peraons,  1649 

Release  incident  to  examination  of  defendant,  1663 

State  law,  operation  and  effect  of,  1648,  1649 

Statute  in  r^pad  to,  1647 

Waiver  of  incompetency,  1662 

Witneee  to  transactions  with  deceased  persons,  1660 
Crees  tixemination,  see  Caoaa-KXAMiRATioiv 
Examination  of  witnesses,  see  Cnosa-EZAMnrATioN ;  Divoarnoifa;  Etdkncs; 

PnaPCTUATioK  {HP  TssTiMoinr;  PaocBEDi50s  betoik  Exahineb 
Impeachment: 

Bill  of  review  for  new  evidence  to  impeach  witnesses,  2164 

Leave  of  court,  1664 

Mode  of  examination  for  impeachment,  1666 
Perpetuation  of  testimony,  see  Pespetuation  of  Testihont 
Privileged  persons,  1640 
Production  of  documents,  see  Pbodugtion  of  Documents}  Subfobna  DucBpi 

Tecum 
Re-exaaalaatioa,  see  DEPoairioNs 

WO^fEN: 

Married  women,  see  Msnnna>  WoKEir 

WRIT  OF  SUBPOENA:  ' 

See  SuBFOEir  A,  Wan  of 

WRIT  OF  ASSISTANCE: 
See  AaaiSTAivcE,  Wur  or 

WRIT  OF  POSSESSION: 

Distinguished  from  writ  of  assistance,  2218 


a  bios  Ob  131  b7M  b 

STANFORD  UNIVERSITY  LAW  LlBRAR? 


